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CHAPTER  XXII. 

OF    THE    HUSBAND'S    LIABILITY    FOR    HIS    WIFE'S    DEBTS    AND 

CONTRACTfL  ' 


SECTION    I. 

OF   THE    HUSBAND'S   LIABILITY    FOR    HIS    WIFE'S   DEBTS 
CONTRACTED  BEFORE   MARRIAGE. 


1.  Liable  for  mf^a  debts  due  at 

time  of  marriage, 

2.  Onl^  Uable  during  marriage. 

3.  Although  he  hat  received  large 

fortune  with  wife, 

4.  Liability  where  wif^s  admim* 

straior, 
6.  Presumptive  evidence  of  mar^ 
riage  sufficient. 


7.  i/*  husband  dies  before  debt  re- 

covered,  wife  surviving  liable, 

8.  Unless  where  husband  insolvent 

or  banhrupt^  and  discharged. 

9.  Where  husband  liable  for  judg- 

ments  obtained  for  debts  due 
by  wife  before  marriage, 
11.  Execution  on  judgments  against 
wife. 


1.  As  the  law  by  marriage  gives  to  the  husband  all  his 
wife's  personal  estate  in  possession,  and  the  power  of  recover- 
ing her  personal  property  in  action,  it,  not  without  reason, 

VOL.  n.  B 


2  husband's  liability  fob  wifb^s  debts 

makes  him  liable  for  his  wife's  debts  owing  at  the  period 
of  marriage. 

2.  Thia  liability,  however,  as  it  originates  in  the  marriage, 
ceases  with  it ;  so  that  if  the  debts  are  not  recovered  during 
its  continuance,  the  husband  will  be  discharged  if  he  survive 
his  wife,  (a) 

3.  The  husband  surviving  will  be  discharged  from  liability 
although  he  may  have  received  a  large  fortune  with  his 
wife ;  and  this  seems  to  be  just,  because  his  liability  during 
her  life  would  have  been  the  same  if  he  had  received  nothing 
with  her. 

4.  But  when  property  belonging  to  the  wife  vests  in  the 
husband,  not  in  his  marital  right,  but  as  the  administrator 
of  his  wife,  he  is  liable  to  the  extent  of  her  assets ;  for  since 
he  cannot  recover  her  property  outstanding  at  her  death, 
except  as  her  administrator,  it  will,  as  in  ordinary  caiS^s,  be 
assets  to  pay  her  debts. 

5.  Thus,  in  Heard  v.  Stanford  (6),  the  defendant's  wife, 
before  marriage,  gave  a  note  for  501.  to  the  plaintiff  in  con- 
sideration of  five  years'  service,  and  then  married  the  de- 
fendant^ who  received  with  her  a  fortune  of  700Z.>  part  of 
which  consisted  of  choses  iti  action,  soine  of  which  the  de- 
fendant received  as  husband,  and  the  remainder  he  took 
as  administrator  to  his  wife.  The  question  was,  how  far  in 
equity  the  husband  was  liable  to  pay  this  debt  of  his  wife  ? 
And  Lord  Talbot,  after  detailing  the  law  upon  the  husband's 
liability,  deci-eed  an  account  of  what  the  hilsband  h^d  re- 
ceived since  his  wife's  death  as  her  administrator,  and 
declared  that  the  husband  should  be  liable  for  so  much  only. 
And  as  to  any  further  demand,  he  dismissed  the  bill. 

6.  In  an  action  against  the  husband  for  a  debt  due  by 
the  wife  dum  sola^  presumptive  evidence  of  the  marriage  is 
sufficient,  (c) 

{a)  Roll.  Ab.  861.  Eatl  of  JSuflblk,  1  P.  W.  ^5^^468 : 

{b)  3  P.  W.  409 ;    Ca.    Temp,     and  Tjrler  v.  Lake,  4  Sim.  150. 
Talbot,  173 :   see  also  Thomond  v,        (c)  Tracey  v,  M'Arlton,  7  Dowl. 


4  JUDGMENT  AGAINST  WIFE  BEFOBE  BiABRIAGE. 

record,  as  the  husband  in  this  case,  a  scire  facias  ought  to 
be  issued  making  him  a  party  to  it.  (a) 

12.  And  if  a  woman  marries  pending  an  action  against 
her,  and  judgment  be  afterwards  obtained  against  her  alone, 
execution  may  issue  against  her  by  capias  ad  satisfaciendum^ 
or  by  habere  facias  possessionem^  in  an  action  of  eject- 
ment, {b) 

13.  But  her  goods,  having  become  the  property  of  the 
husband,  cannot  be  taken  by  fieri  facias  under  this  judg- 
ment, (c) 

wards  taken  in  execution  upon  a        (6)  Ibid. :    Thorpe  v.  Angles,  1 

judgment  signed  as  of  that  term,  and  Dowl.  &  L.  831 ;  13  Law  J.  N.  S. 

therefore  having  relation  to  the  first  Q.  B.  143 ;  8  Jur.  602 :   Yin.  Ab. 

day  of  the  term,  it  was  held  that  she  Bar.  &  F.  K.  a. 
could  not    be  relieved,    Triggs  v.        (e)  See  Doe  v.  Butcher,  3  M.  &  S. 

"Triggs,  2  M.  &  Rj.  126  n.  557  :  Cooper  v.  Hunchin,  vhi  sup. : 

(a)  Cooper  v.  Hunchin,  4  East,  and  Yin.  Ab.  Baron  &  Feme,  K  a. 
521. 
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Benedict,  (a)  "  K  a  man  without  any  justifiable  cause  turn 
away  his  wife,  he  is  bound  by  any  contract  she  may  makci 
for  necessaries  suitable  to  her  degree  and  estate.  If  the 
husband  and  wife  live  together,  and  the  husband  will  not 
supply  her  with  necessaries,  or  the  means  of  obtaining  them, 
then,  although  she  has  her  remedy  in  the  Ecclesiastical  Court, 
yet  she  is  still  at  liberty  to  pledge  the  credit  of  her  husband 
for  what  is  strictly  necessary  for  her  own  support.  But  when- 
ever the  husband  and  wife  are  living  together,  and  he  provides 
her  with  necessaries,  the  husband  is  not  bound  by  contracts 
of  the  wife  except  where  there  is  reasonable  evidence  to  show 
that  the  wife  has  made  the  contract  with  his  assent,  (b)  Co- 
habitation is  presumptive  evidence  of  the  assent  of  the  hus- 
band, but  it  may  be  rebutted  by  contrary  evidence ;  and  when 
such  assent  is  proved,  the  wife  is  the  agent  of  the  husband 
duly  authorised." 

3.  Thus  the  husband's  liability  may  arise  from  the  contract 
having  been  made  by  his  wife  as  his  agent,  or  from  his  im- 
proper  refusal  or  neglect  to  supply  her  with  necessaries. 

4.  In  cases  depending  on  the  first  of  these  grounds,  the 
wife's  authority  to  contract  in  her  husband's  name  is  either 
proved  or  inferred  as  a  fact  from  the  circumstances  and  the 
relation  between  them. 

5.  The  circumstance  of  cohabitation  is  sufficient  presump- 
tive evidence  of  an  authority  to  contract  for  necessaries  (c). 


(a)  3  B.  &  C.  635  ;  see  also  the 
remarks  of  Lord  Abinger,  in  the 
cases  of  Emraett  v,  Norton,  8  Car. 
&  P.  506 :  and  Hardie  v.  Grants  8 
Car.  &  P.  516. 

{b)  Etherington  r.  Parrott,  Lord 
Bajm.  1006. 

(c)  Bull  N.  P.  134:  Langfort  v* 
lyier,  Salk.  113:  Atkins  v.  Cur- 
wood,  7  Car.  &  P.  756:  see  also 
Dier  v.  East,  1  Yentr.  42 :  Beaumont 
1^.  Weldon,  2  Yentr.  155  :  Manbj  v. 
BcQtt,  I  Bac.  Ab.  714,  7th  ed. ;   1 


Mod.  124 ;  1  Sid.  109 ;  1  Roll.  Abr. 
351,  pi.  5 ;  Bridgman's  Judgments 
by  Bannister,  229 :  Stone  v.  Walter^ 
ibid.  618.  For  the  same  reason,  a 
man  is  liable  for  the  debts  of  a 
woman  with  whom  he  cohabit^ 
holding  her  out  to  the  world  as  his 
wife.  Watson  v.  Threlkeld,  2  Esp. 
637 :  Robinson  v,  Mahon,  1  Campb. 
245  :  see  Munro  v,  De  Chemant,  4 
Campb.  215 :  Blades  v.  Free,  9  B.  & 
C.  167. 
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for,  as  it  was  observed  by  Lord  Abinger,  C.  B,,  in  a  late 
case  (a),  a  wife  would  be  of  little  use  to  her  husband  in  their 
domestic  arrangepieiits  if  she  could  not  order  such  things  as 
are  proper  ibr  the  use  of  a  house  and  for  her  own  use  without 
the  interference  of  her  husband.  The  law  therefore  pre- 
sumes that  she  does  this  by  her  husband's  authority. 

6.  This  presumption  will  be  the  stronger  if  she  has  been 
permitted  by  him  to  purchase  articles  for  the  use  of  the 
house  and  fitmily.  (b) 

7.  But  this  presumption  will  be  repelled,  if,  whilst  the 
husband  and  wife  live  together,  the  articles  purchased  by 
the  wife  are  not  such  as  can  be  classed  among  those  which 
can  be  considered  as  necessaries ;  so  that  in  the  absence  of 
the  husband's  express  authority,  it  appears  requisite  to 
prove,  with  a  view  of  fixing  liability  upon  him,  that  in  other 
instances  of  the  like  kin^l  the  wife  was  in  the  habit  of  pur- 
chasing  nmilar  articles  with  the  concurrence  of  her  hus- 
band (c)  ;  for  if  the  goods  are  unsuitable  to  her  rank  in  life, 
either  in  kind  or  quantity,  and  to  her  husband's  circum- 
stanoes,  his  authority  for  the  contract  or  purchase  will  not 
be  implied,  (d) 

8.  Necessaries,  besides  board  and  lodging,  are  such  articles 
as  comport  with  the  wife's  situation  in  life  and  her  husband's 
fortune,  and  are  usually  worn  or  possessed  by  persons  in 
similar  conditions  of  life,  {e)  Among  the  articles  which 
have  been  considered  as  necessaries  are  medicines,  medical 
attendances,  and  reasonable  expenses  during  illness  (/) ; 
furniture  of  a  house  for  a  wife  to  whom  the  Court  had  de- 
creed 380/.  a  year  alimony  (g)  ;  expenses  incurred  by  the 

(a)  Emmett  r.  Norton,  anie^  p.  6.  (e)  Ozard  v.  Darnford,  SeL  N.  P. 

(b)  I  Sid.  128.  260 :  Turner  r.  Winter,  ibid  :  Den- 
(«)  Morton  v.  Withens,  Skin.  349.  njs  v.  Sargeant,  6  Car.  &  P.  419 : 
(d)  Montague  v.  Benedict,  3  B.  &  Berreblock  v«  Michael,    Cro.   Jac. 

C.  631 ;  5  Dow.  &  By.  532 :  Atkins     257,  258. 

r.  Garwood,  7  Car.  &  P.  756 :  Mon-        (/)  Harris  v.  Lee,  1  P.  W.  438. 
tagae  v.  Espinasse,   1   Car.   fc  P.         (g)  Hunt  r.  De  Blaquier^  5  Bing. 
359.  550. 
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wife  in  exhibiting  articles  of  the  peace  against  her  hus- 
band (a) ;  and  this,  although  they  were  living  apart,  and 
he  allowed  her  a  separate  maintenance  (b)  ;  so  also  the 
costs  of  the  proctor  employed  by  her  to  defend  a  suit  for  a 
divorce,  (c) 

9.  On  the  other  hand,  articles  of  jewellery  have  been  held 
not  to  be  necessaries  for  the  wife  of  a  special  pleader,  (d) 
A  deed  of  separation  is  not  a  necessary  (e)  ;  nor  is  the  hus- 
band liable  for  the  expenses  of  an  indictment  by  the  wife 
for  assault  and  imprisonment  as  such.  (/) 

10.  What  are  to  be  considered  necessaries  in  each  parti- 
cular case,  is  a  point  to  be  decided  by  the  jury,  (g) 

11.  It  seems  that  where  the  husband  is  liable,  the  trades- 
man may  recover  for  articles  supplied  up  to  the  date  of  the 
record.  (A) 

12.  When  the  wife  purchases  necessaries,  and  pays  for 
them  with  money  borrowed  by  her  from  a  stranger  for  the 
purpose,  although  at  law,  as  appears  from  the  case  of  Earle 
V.  Peale  (z),  such  a  loan  could  not  be  established  against  her 
husband,  yet  upon  proof  of  the  money  having  been  properly 


(a)  Shepherd  v.  Mackoul,  3  Camp. 
326 :  see  Williams  v.  Fowler,  M*Cle- 
land  &  Younge,  269. 

(b)  Turner  v.  Rookes,  10  A.  &  E.; 

2  Per.  &  D.  294. 

(c)  Ex  parte  Moore,  1  De  Gex, 
173 ;  14  Law  J.  N.  S.  Bank.  19 ; 
9  Jur.  605.  In  suits  in  the  ecclesi- 
astical courts,  the  general  rule  is 
that  the  husband  pajs  the  costs  on 
whichever  side  the  suit  begins,  and 
as  soon  as  the  marriage  is  admitted 
or  proved,  the  wife's  proctor  may 
call  upon  the  husband  for  payment 
of  his  bill  up  to  that  time.  Bell  v. 
Bird,  Sir  G.  Lee's  Eccl.  Cases,  vol.  1. 
p.  209  :   Portsmouth  v.  Portsmouth, 

3  Add.  67 :  Beevor  r.  Beevor,  3 
Phill.  261 :  see  Belcher  v.  Belcher, 
1  Curt.  444 :  Stone  v.  Stone,  7  Jur. 
1 094.   This  rule  has  been  established 


to  obviate  the  inconvenience  and  de- 
lay that  might  otherwise  arise  in  the 
progress  of  the  cause  from  the  wife's 
want  of  funds,  1  Hagg.  EccL  R.  374. 
It,  however,  admits  of  an  exception 
where  the  wife  has  separate  property 
sufficient  to  maintain  herself,  and  to 
carry  on  the  suit  See  Wilson  r.  Wil- 
son, 1  Hagg.  203,  and  the  cases  there 
cited :  and  Westmeath  v.  Westmeath, 
2  Hagg.  Eccl.  R.  133. 

(cf)  Montague  v.  Benedict,  3  B. 
&  C.  631. 

(e)  Ladd  v.  Lynn,  2  M.  &  W.  265. 

(f)  Grindall  v,  Grodmond,  5  A.  ft 
E.  755. 

(g)  Lane  v,  Iremonger,  13  Mees. 
&  Wei.  368 ;  14  Law  J.  N.  S.  Ex. 
35 :  Harvey  v.  Norton,  4  Jur.  42. 

(A)  JoU  r.  Fisher,  5  Car.  ft  P.  5 14. 
(i)  1  Salk.  387. 
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applied,  a  Court  of  Equity  will  interfere,  and  allow  the  cre- 
ditor to  stand  in  the  place  of  the  persons  who  actually  sup- 
plied her  with  the  necessaries,  to  receive  satisfaction  against 
the  husband,  to  the  value  of  the  articles  proved  to  have 
been  delivered  to  her.  (a) 

13.  But  if  the  wife  is  adequately  supplied  with  necessaries 
by  the  husband,  she  is  not  his  agent  for  the  purchase  of 
even  a  single  article,  unless  an  express  authority  be  shown 
to  have  been  given. by  the  husband,  or  an  authority  can  be 
implied  by  the  fact  of  his  having  seen  her  wear  the  articles 
furnished  without  expressing  any  disapprobation,  (b) 

14.  The  wife's  contracts  during  cohabitation  will  bind  the 
husband  to  a  greater  extent  if  the  evidence  warrants  the 
inference  that  a  more  extensive  authority  has  in  fact  been 
given,  (c) 

15.  Thus  the  husband  will  be  liable  when  the  goods  pur- 
chased by  her  (to  the  payment  for  which  he  would  not  be 
liable)  come  to  her  or  his  use  with  his  knowledge  and  per- 
mission, or  when  he  allows  her  to  retain  and  enjoy  them.  In 
such  cases  the  law  considers  the  wife  as  her  husband's  agent, 
and  impUes  a  promise  on  his  part  to  pay  for  the  articles. 

16.  So  also  when  the  husband  permits  his  wife  to  assume 
ail  appearance  beyond  his  abiUty  to  support,  the  like  autho- 
rity  and  promise  will  be  presumed,  (d) 

17.  Whether  the  acts  of  the  wife  were  done  by  the  autho- 
rity of  the  husband,  is  a  question  for  the  jury,  (e) 


(a)  Harrb  v,  Lee,  I  P.  W.  483. 
In  Jenkins  v.  Fisher,  1  H.  Bl.  90, 
where  the  husband  went  abroad, 
leaving  his  wife,  who  died  in  his  ab- 
sence, it  was  held  that  a  third  person 
who  voluntarily  paid  the  expenses 
of  her  funeral,  might  recover  them 
from  him. 

(b)  Seaton  v,  Benedict,  5  Bing. 
28 ;  2  Moo.  &  P.  74 :  Etherington 
V.  Parrott,  2  Ld.  Raym.  1006. 

{c)  As  to  evidence  of  the  hus- 


band's assent,  see  the  cases  cited  in 
the  reporter's  note  to  Filmer  v,  Ljnn, 
4  Nev.  &  Man.  559 :  see  also 
M'George  v.  Egan,  7  Scott,  112: 
and  Plimmer  v.  Sells,  3  Nev.  &  Man. 
422, 

(rf)  Waithman  v.  Wakefield,  1 
Campb.  120. 

{e)  Attorney-Genearal  v.  Riddle, 
2  Cr.  &  Jer.  493  ;  2  Tyr.  523 : 
Barnes  v.  Jarrett,  2  Jur.  988. 


10  husband's  liabiutt  whebb  he 

18.  With  respect  to  the  other  ground  of  the  hushand's 
liability,  namely,  his  improper  refusal  to  supply  his  wife 
with  necessaries  :  when  the  husband  has  turned  his  wife  out 
of  doors  without  provision  and  without  sufficient  cause,  his 
assent  to  her  contracts  for  the  purchase  of  articles  of  ne- 
cessity is  implied  by  a  fiction  of  la^^  founded  on  his  duty 
to  provide  such  articles  for  her,  and  independent  of  any 
evidence  from  which  it  can  be  inferred  as  a  fact  that  she 
has  his  authority  to  bind  him. 

19.  Hence  he  is  not  discharged  from  the  liability  by 
showing  that  the  contract  was  in  fact  made  without  his  au- 
thority and  contrary  to  his  wishes,  as  by  proving  a  general 
advertisement  or  particular  notice  to  individuals  not  to  give 
credit  to  his  wife,  (a) 

20.  The  husband  is  liable  in  like  manner  where  be,  by 
cruel  or  ill-treatment,  has  obliged  his  wife  to  leave  her  home, 
for  this  is  equivalent  to  turning  her  out  of  the  house,  (b) 

21.  But  the  ill-treatment  which  would  justify  the  wife  in 
leaving  her  husband's  house  must  be  such  as  to  excite  a 
well-grounded  apprehension  for  her  personal  safety,  not 
merely  such  as  a  fismciful  woman  may  entertain,  but  such  as 
a  jury  shall  esteem  to  have  been  felt  upon  reasonable 
grounds,  (c) 

22.  In  Horwood  v.  Hoffer  (d)j  it  was  held  that  the  hus- 
band was  not  liable  for  necessaries  supplied  to  his  wife  who 
had  quitted  him  in  consequence  of  his  having  placed  a  pro- 
fligate woman  at  the  head  of  his  table ;  it  was  considered 
necessary  to  show  that  she  had  either  been  driven  from  the 
house  by  actual  violence,  or  apprehension  for  her  personal 
safety. 

23.  But  in  another  case  (^),  Lord  EUenborough  observed, 


(a)  Harris  v.  Morris,  4  Esp.  41 :  (c)  Houliston  v.  Smjrth,  3  Bing. 
Boalton  v.  Prentice,  1  Selw.  N.  P.  127 ;  10  Moo.  482 ;  2  Car.  &  P.  22. 
298,  1 1th  ed. ;  2  Strange,  1214.  (d)  3  Taunt.  421. 

(b)  Hodges  v.  Hodges,  1  Esp.  N.  (e)  Liddlow  v.  Wilmot,  2  Stark. 
P.O.  441.  87. 
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that  th^  hu9l)and  was  bound  to  afford  bis  wife  meass  of 
support,  if  by  the  indecency  of  his  conduct  he  precluded  her 
finom  living  with  him.  And  in  Aldis  v.  Chapman  (a),  he 
held  that,  when  a  husband  by  bringing  another  woman 
under  his  roof,  renders  his  house  imfit  for  the  residence  of 
his  wife,  who  thereupon  removes,  and  lives  apart  from  him, 
he  is  bound  to  provide  her  with  necessaries  during  the  sepa- 
ration. 

24.  So,  in  the  case  of  Houliston  v.  Smyth  (6),  Best,  C.  J., 
held  not  only  that  a  woman  was  not  bound  to  wait  till  actual 
violence  was  committed,  and  that  if  there  was  reasonable 
ground  for  apprehension,  she  nught  fly  from  her  husband ; 
but  also  said  that  the  doctrine  in  Horwood  v.  Hoffer,  that  a 
woman  was  not  justified  in  leaving  her  husband's  house 
when  he  placed  a  profligate  woman  at  his  table,  could  not 
be  law. 

25.  When  the  wife  has  been  justified  in  leaving  her  hus- 
band, his  liability  will  not  be  determined  by  a  request  on  his 
part  that  she  shall  return,  (c) 

26.  In  the  middle  case,  between  that  where  the  husband 
and  wife  are  living  together,  and  where  the  wife  has  left  her 
husband,  namely,  where  they  have  separated  by  mutual 
consent,  the  husband  is  liable  for  necessaries  supplied  to  the 
wife,  unless  she  has  a  competent  provision  either  from  her 
husband  or  from  her  own  resources,  (d) 

27.  As  cohabitation  is  presumptive  evidence  of  the  wife's 
authority  to  contract,  it  is  for  the  husband  to  rebut  that 
presumption  by  showing  that  the  goods  were  supplied  under 
such  circumstances  that  he  is  not  bound  to  pay  for  them ; 
but  where  the  husband  and  wife  are  living  apart,  the  onua 
lies  the  other  way,  and  it  is  for  the  tradesman  to  show  that 


(a)  1  Selw.  N.  P.  298,  1  lib  ed.  (e)  Emery  v.  Emerj,  ubi  sup. 

lb)  3  Bing.  127 ;  10  Moo.  482 ;  2  (d)  Dixon  v.  Hurrell,  8  Car.  ft 

Car.  fc  P.  22 :  see  also  Emery  v.  P.  717. 
Emeryy  1  Younge  h  Jer.  601. 
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WHAT  WILL  EXEMPT  THE   HUSBAND 


the  separation  has  taken  place  under  such  circumstances  as 
will  render  the  husband  liable,  (a) 

28.  In  the  case  of  Bird  v.  Jones  (6),  where  an  action  was 
brought  against  a  husband  for  goods  supplied  to  his  wife 
during  his  absence  from  England,  it  was  held  that  it  lay 
upon  the  plaintiff  to  show  what  means  of  subsistence  the 
wife  possessed. 


SECTION  in. 


WHAT  WILL   DISCHARGE   THE   HUSBAND    FROM    HIS    LIABILITY 

FOR  HIS   WIFE'S   DEBTS. 


2.  Discharged  where  vnfe  leaves 

him  without  sufficient  cause, 

3.  Effect  of  wifes  offer  to  return, 

5.  Where  wife  leaves  him  he  ought 

to  give  notice  to  tradesmen. 

6.  But  discharged  if  creditor  aware 

ofunfe's  departure. 

7.  Wife's  elopement  and  adultery 

a  discharge, 

8.  But  husband  again   liable  on 

tahing  her  back. 

9.  Adultery  of  wife  having    left 

husband  from  his  misconduct 
a  discharge, 
11.  Exception    to   rule  that  wif^s 
adultery  is  a  discharge, 

13.  Whether  wife  liable  when  hus' 

band  discharged, 

14.  Husband     discharged      where 

goods    not    supplied    on    his 
credit. 


18.  Or    where    agreement    not    to 

charge  him, 

19.  Who  bound  to  pay  for  goods 

supplied  to  wife  where  hus' 
bands  death  unknown, 

21.  Husbandy   on    separation,    not 

liable  if  wife  has  allowance, 

22.  Except  for  liabilities  cafised  by 

his  misconduct. 

23.  But  allowance  must  be  adequate, 

24.  Exctfpt  in  case  of  alimony* 

25.  And  must  be  duly  paid. 

26.  Husband  not  discharged  by  mere 

covenant  to  pay  allowance. 

28.  Or  by  assignment  of  property 

where   trustees  for  wife  had 
not  taken  possession, 

29.  Not   material    that   allowance 

be  secured  by  deed  or  writing, 

30.  Where  husband  liable,  though 

separate  maintenance  paid. 


1.  We  shall  now  consider  the   circumstances  which   will 
discharge  the   husband  from  his  obligation  to  keep  and 


(a)  Mainwaring  v.  Leslie,  2  Car. 
&  P.  507;  1  Mood.  &  Mai.  18: 
Clifford  v.  Laton,  3  Car.  &  P.  15 ; 
1  Mood,  h  Mai.  101 :   see  also  Bird 


V,  Jones,  3  Man.  &  By.  121 ;  S.  C, 
Burge  V,  Jones,  7  Law  J.,  K.  B.  59. 
{b)  Ubisup. 
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maintain  his  wife.  The  husband  will  be  exempt  from  this 
duty  in  all  cases  when  the  nature  of  the  transaction  is  such 
as  to  preclude  all  possibility  and  even  propriety  to  raise  an 
implication  that  the  wife  acted  under  his  authority. 

2.  Thus,  if  the  wife  leave  her  husband's  house  of  her  own 
accord,  and  without  a  sufficient  provision,  the  law,  for  want 
of  cohabitation  (which  is  the  foundation  of  his  liability  to 
support  her),  cannot  continue  the  implied  authority  from 
him  to  her  to  purchase  necessaries,  which,  in  consequence 
of  her  own  act,  he  was  not  bound  to  furnish,  (a) 

3.  Yet  if,  during  her  absence,  she  conduct  herself  with 
propriety,  and  ofPer  and  submit  to  return  to  her  husband, 
and  he  refuse  to  receive  her,  then,  according  to  the  opinions 
of  some  persons,  debts  contracted  by  her  from  that  period 
for  necessaries  will  bind  him ;  the  implied  authority  for  that 
purpose,  which  the  law  had  suspended,  being  revived.  (6) 

4.  It  may,  however,  be  doubted  whether  these  opinions 
are  correct  ;  for  since  the  wife,  by  her  own  voluntary  act, 
discharged  her  husband  from  his  obligation  to  maintain  her, 
by  unnecessarily  quitting  his  house  without  his  consent,  it  is 
but  reasonable  that  his  liability  to  support  her  afterwards 
should  not  be  revived  by  implication  without  his  express 
concurrence  in  consenting  to  his  wife's  return  to  his  protec- 
tion, or  until  their  cohabitation  was  restored  either  by 
mutual  agreement,  or  by  the  sentence  of  the  Ecclesiastical 
Court,  (c) 

5.  But  until  it  has  become  notorious  that  the  wife  has 
withdrawn  herself  from  her  husband's  care  and  protection, 
his  liability  to  engagements  for  necessaries  will,  as  it  seems, 

(a)  Etherington  v.  Farrott,  2  Ld.  Rawlins  v.  Vandyke,  3  Esp.  261 : 
Bajm.  1006 :  Longworthy  v.  Hock-  Edwards  v.  Towell,  5  Man.  &  G. 
more,  cited  1  Ld.  Raym.  444 :  Manby  624 ;  12  Law  J.  N.  &  C.  F.  239 : 
V.  S<x>tt,  1  Sid.  130;  1  Keb.  430:  Hindley  v.  Westmeath,  6  B.  &  C. 
Bailey  v.  Callcott,  4  Jur.  699.  200 ;  9  Dowl.  &  By.  361. 

(b)  Manby  v.  Scott,  1  Sid.  129 ;  {c)  But  see  Reed  v.  Moore,  6  Car. 
1  Keb.  366  ;  1  Mod.  131 ;  1  Lev.  4:  &  F.  200. 

Child  V.  Hardyman,  2  Stra.  876; 


continue  (a) ;  bo  that  lie  ooglit  to  give  parHcuIar  notiMd  to 
tf^edtnen  not  to  gire  het  eredit  upon  his  responmbility. 
The  pfbpriety  and  necessity  for  such  notices  are  apparent 
from  the  isecfecj  attending  the  wife's  departure,  and  the 
improbability  of  her  elopement  being  generally  known  itiitil 
some  time  afterwards. 

6.  But  proof  by  the  husband  of  the  creditor's  knowledge 
of  the  wife's  departure  and  living  separately  from  him,  will 
protect  him  against  the  demand,  (b) 

7.  As  the  wife's  departure  from  her  husband  without  a 
Sufficient  reason  exempts  him  from  the  duty  of  supporting 
her,  it  follows,  that  her  elopement,  accompanied  with  adtil- 
tely,  will  discharge  him  from  all  obligation  to  find  her 
becessaries,  and  consequently  he  will  not  be  bound  by  her 
contracts  for  them  (d) ;  fbr,  under  such  ciitmmstances,  it 
wotdd  be  unreasonable  to  continue  the  imj^ication  of  his 
authority  to  her  to  procure  necessaries;  and,  in  Such  an 
aggravated  case,  his  refusal  to  take  her  again  will  not  revive 
his  obligation  to  maintain  her. 

8.  But  if  he  voluntarily  pardon  her  miscotiduct^  and  take 
her  back,  he  becomes  again  liable,  (d) 

9.  It  may,  however,  happen  that  the  wife^  after  being 
under  the  necessity  of  leaving  hei*  husband  from  his  miscon>- 
duct  (in  Which  case  his  liability  to  support  her  continues), 
may,  by  her  own  act,  discharge  hiiU  from  his  obligation  to 
find  her  necessaries.  This  will  occur  if,  after  she  has  heth 
turned  out  of  doors  by  her  husband  without  sufficient  reason, 
she  cotnmit  adultery. 

(a)  Hodge  v.  Cooper,  10  Law  J.  Bardie  v.  Grants  8  Car.  &  P.  51^. 

N.  S.  C.  P.  218.  A  man  is  not  liable  to  the  penalty 

(6)  2Ld.  Rajm.  1006:  Todd  v.  of  5  6eb.  4.  c.  88.  sect  3.  for  refusing 

IStokes,  12  Mod.  246 ;    1  Ld.  Rajm.  to  maintain  his  wife,  who  hsft  left 

444 :    Manbj  t.  Scott,  1  Mod.  124 ;  him,  and  committed   adtdtery,   lil- 

1  Sid.  127,  128 :  Norton  t>,  Fazan,  1  though  he  has  himself  afterwards 

Bos.  ft  Pull.  226  :  Hinton  v.  Hudson,  been  guilty  of  that  offenc^  Rex  l>. 

Freem.  Rep.  248.  Flintan,  1  B.  &  Ad.  227 ;  9  Law  J. 

(e)  Morris  v.  Martin,  1  Stra.  647 :  Mag.  Ca.  83. 
Manwaring  v.  Sands,  2  Stra.  707  :        (d)  Harris  p.  Morris,  4  Esp^  41. 
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10.  Thtts,  in  Govief  v.  Hancock  (ei),  the  demand  was  for 
the  tnfe's  board  and  lod^g,  and  it  appeared  that  her  hus- 
band  had  first  misconducted  himself,  and  cotnmitted  adul- 
tery with  a  woman  whom  he  brought  home,  and  that  he 
bfterWards  ill-tfeated  his  ^fe  and  turned  her  out  of  doors. 
It  was  also  in  evidence  that  she,  after  being  so  expelled, 
cotnmitted  adultery,  and  at  last  offered  to  return  home ;  but 
her  husband  would  hot  receive  her.  The  Court  was  of 
opinion  thai  the  plaintiff  could  not  recover  his  demand 
against  the  husband,  and  said,  that,  although  the  precise 
case  did  not  appear  to  have  been  before  controverted,  the 
probable  reason  was,  that  the  point  had  not  been  doubted^ 
and  that  it  must  be  governed  by  the  same  principle  upon 
which  it  had  been  determined  that  the  husband  was  not 
liable  Ih  cases  where  his  wife  went  away  with  an  adulterer ; 
that  the  rule  was  not  modem,  but  was  mentioned  by  Lord 
Coke  in  regard  to  dower  (A) ;  that  the  question  was,  whe-* 
ther  the  necessaries  were  provided  before  or  after  she  had 
Committed  adultery?  If  after,  the  action  could  not  be 
maintained,  and  that  in  the  present  case  if  the  wife  had 
instituted  a  silit  in  the  Ecclesiastical  Court  against  her  hus^' 
band  for  a  destitution  of  conjugal  rights,  that  Court  would 
not  haVe  assisted  her. 

11.  But  each  case  depends  upon  its  own  particular  cir^ 
cumstances;  dnd  an  instance  may  occur  in  which  the 
adultei^  of  the  wi&  will  not  discharge  her  husband  froin 
his  obligation  to  maintain  her.  Thus,  where  the  wife  has 
committed  adultery  for  some  time  in  her  husband's  house^ 
unknown  to  him;  but  that  so  soon  as  he  has  become  ac- 
quainted with  the  circumstance,  he,  instead  of  turning  her 
out  of  doors  publicly,  leaves  his  own  house,  and  permits  her 
to  continue  in  possession  of  it  with  the  adulterer ;  in  such  a 
case  it  is  expedient  for  tiie  safety  of  the  public,  and  their 
dealings  one  with  another,  that  the  implied  authority  of  the 

(a)  6  Term  Rep.  603 :  see  Norton        {b)  Co.  Litt.  32. 
V.  Fazan,  1  Bos.  h  Pall.  339. 
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husband  to  his  wife  to  purchase  necessaries  should  not 
abruptly  determine,  so  that  in  this  instance,  until  their 
separation  and  her  misconduct  become  notorious,  her  hus- 
band will  be  liable  to  the  creditor  for  necessaries. 

12.  This  point  was  determined  in  Norton  t;.  Fazan.  (a) 
The  phdntiff  brought  an  action  against  the  husband  for 
necessaries  sold  to  his  wife  and  children,  and  it  appeared 
that  some  time  before  the  delivery  of  the  goods,  the  husband 
having  discovered  that  his  wife  kept  up  an  adulterous  inter- 
course with  another  man,  quitted  her,  leaving  her  in  posses- 
sion of  his  house,  with  two  children  bearing  his  name,  and 
in  which  house  the  adultery  was  carried  on.  The  wife  was 
without  a  regular  provision.  The  Court  decided  that  the 
plaintiff  was  intitled  to  recover,  because  the  wife  was  per- 
mitted to  remain  in  her  husband's  house  with  her  children, 
in  which  she  had  been  placed  by  him,  and  was  consequently 
enabled  to  procure  goods  upon  his  credit.  But  Ejrre,  C.  J., 
said,  that  if  the  husband,  in  any  other  action,  should  be  able 
to  establish  the  notoriety  of  his  wife's  situation,  he  might 
defend  himself;  or  that  if  he  should  be  able  to  prove  that 
the  plaintiff  in  such  action  knew,  or  ought  to  have  known 
the  circumstances  under  which  the  wife  was  living,  he  might 
perhaps  be  able  to  prevent  another  verdict  passing  against 
him.  (b)  BuUer,  J.,  observes :  "  The  wife  committed  adul- 
tery for  a  considerable  time  whilst  she  was  living  with  her 
husband,  and  he  voluntarily  yielded  his  bed  to  the  adulterer, 
and  made  no  provision  for  her.  What  colour  of  defence  is 
left  ?  Knowing  of  her  criminal  conduct,  and  having  made 
no  provision  for  her,  he  must  maintain  her  as  before." 

13.  As  to  the  wife^s  liability  under  such  circumstances, 
Mr.   Roper  remarks  (c),    "  Suppose,   then,    the  husband's 

(a)  1  Bob.  k  Pull.  226.  ignorant  of  the  circumstances  under 

(b)  This  seems,  as  Mr.  Jacob  no-  which  she  was  living,  had  no  means 
tices,  (2  Bop.  H.  ft  W.  llTii,)  to  of  knowing  that  her  authority  to 
have  proceeded  upon  the  principle  contract  as  her  husband's  agent  was 
that  as  the  wife  continued  in  her  withdrawn. 

husband's  house,    the    plaintiff,    if        (c)  2  Bop.  H.  ft  W.  117. 
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obligation  to  support  his  wife  to  cease  by  her  leaving  his 
home,  and  that  she  is  without  any  provision;  it  may  be 
asked,  who  is  to  be  answerable  for  her  necessary  debts  and 
engagements?  The  argument  in  favour  of  her  personal 
responsibility  is,  that  when  the  husband  ceases  to  be  her 
protector,  and  is  not  liable  to  have  any  claim  made  upon 
him  for  her  support  and  maintenance,  it  follows  of  necessity 
that  she  must  be  her  own  protectress,  make  contracts  for 
herself,  and  be  responsible  for  them.  Of  this  opinion, 
Buller,  J.,  seems  to  have  been  in  Cox  v.  Kitchen  (a) ;  but 
the  Court  did  not  decide  upon  the  wife's  personal  responsi- 
bility merely  as  a  consequence  of  separating  herself  from  her 
husband,  and  living  in  adultery,  but  because  she  had,  after 
leaving  her  husband,  lived  as,  and  represented  herself  to  be, 
a  single  woman,  and  obtained  credit  in  that  character. 
This  question,  however,  has  been  settled  in  the  great  case  of 
Marshal  v.  Rutton.  (b)  Lord  Kenyon,  in  adverting  to  the 
above  argument,  urged  in  support  of  the  wife's  liability, 
observed,  that  it  wAs  not  a  necessary  consequence  of  the 
determination  of  the  husband's  responsibility,  that  she 
should  be  at  liberty  to  act  as  a  feme  sole ;  for  if  that  were 
so,  it  would  hold  in  all  cases,  but  that  the  contrary  was  the 
truth ;  for  if  a  woman  eloped  from  her  husband,  withdrawing 
herself  from  his  protection,  and  lived  in  adultery,  he  was 
not  by  law  liable  to  answer  for  her  necessaries,  and  no  case 
had  decided  that  she  was  so ;  and  that  any  persons  knowing 
her  condition,  if,  instead  of  requiring  immediate  payment, 
gave  credit  to  her,  they  had  no  great^er  reason  to  complain 
of  not  being  able  to  sue  her,  than  others  who  had  nothing 
to  confide  in  but  the  honour  of  those  whom  they  trusted. 

14.  In  all  cases  the  husband  will  be  discharged  if  it  ap- 
pear that  the  goods  were  not  supplied  on  his  credit,  but 
that  the  party  supplying  them  trusted  to  the  wife,  (c) 

(a)  1  Bos.  &  Pull  389.  22 :    Bentley  v.   Griffin,   5   Taunt 

(*X  8  Term  Rep.  547.  356 :   Taylor  r.  Britten,   1  Car.  & 

(c)  Metcalfe  r.   Shaw,  3  Camp.     P.  16 «. 

VOL.  IT.  C 
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15.  Thus,  where  the  husband  during  a  temporary  absence 
made  an  allowance  to  his  wife,  he  was  held  not  to  be  liable 
for  necessaries  supplied  to  her,  the  tradesman  having  trusted 
to  her  promise  to  pay  him  out  of  her  allowance,  (a) 

16.  So  he  has  been  held  not  to  be  liable  where  the  dealing 
with  the  wife  took  place  on  the  credit  of  another  (6),  and 
where  the  tradesman  made  out  the  invoices  and  accounts  to 
the  wife,  and  drew  bills  of  exchange  for  her  to  accept,  (c) 

17.  But  where  a  wife  carried  on  business  on  her  own 
account  during  the  imprisonment  of  her  husband,  he  was 
held  liable  for  articles  furnished  with  his  knowledge  after 
his  return  home,  although  the  invoices  and  receipts  were 
made  out  in  the  name  of  the  wife,  and  she  was  rated  to  and 
paid  the  poors  and  paving  rates,  (d) 

18.  It  need  hardly  be  noticed  that  the  husband  is  not 
liable  where  the  tradesman  has  agreed  not  to  charge  him.  (e) 

19.  It  seems  that  the  husband's  executor  is  not  bound  to 
pay  for  goods  supplied  to  the  wife  after  her  husband's  death, 
although  before  information  of  his  death  has  been  re- 
ceived. (/) 

20.  And  as,  in  such  a  case,  the  wife  is  not  liable,  it  follows 
that  no  one  is  liable,  (g) 

21.  Where  the  husband  and  wife  have  separated,  by 
mutual  agreement,  the  husband  will  not  (as  it  is  presumed) 
be  liable  to  the  debts  of  his  wife,  if,  upon  separation,  he 
provide  her  with  a  proper  allowance  for  maintenance  (A), 
and  pay  it  regularly  afterwards. 


(a)  Holt  V.  Brien,  4  B.  &  Aid. 
252 :  see  also  Montague  v.  Benedict, 
3  B.  &  C.  631 ;  S.  C.  Montague  v. 
Barron,  6  Dowl.  &  Rj.  532. 

(b)  Harvey  v.  Norton,  4  Jur.  42. 

(c)  Freestone  v.  Butcher,  9  Car. 
&  P.  647. 

{d)  Petty  V.  Anderson,  3  Bing. 
170 ;  10  Moo.  577  ;  2  Car.  &  P.  38. 

(e)  Dixon  v  Hurrell,  8  Car.  &  P. 
717. 


(/)  Blades  v.  Free,  9  B.  &  C. 
169. 

(g)  Smout  9.  Bbury,  10  Mees.  & 
Wei.  1. 

(A)  Todd  V.  Stokes,  1  Salk.  116; 
1  Ld.  Raym.  444 ;  2  New  Rep.  148 ; 
Hindley  v.  Westmeath,  6  B.  &  C. 
200  ;  9  Dow.  ft  Ry.  351 :  Mizen  v. 
Peck,  3  Mees.  ft  WeL  481 :  Reeye 
V.  Marquis  of  Con3mghani,  2  Gar.  ft 
K444. 
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22.  However,  such  an  allowance  will  not  exempt  him 
from  liabilities  caused  by  his  own  misconduct,  (a) 

2S.  The  allowance  for  maintenance  must  not  be  pre- 
earious  (6),  and  it  must  be  suitable  to  the  husband's  fortune 
and  rank  in  life,  which  is  a  question  proper  for  the  consider- 
ation of  a  jury ;  and  if  it  be  found  to  be  inadequate,  the 
husband,  as  it  seems,  will  not  be  discharged  at  law  from 
his  liability  to  answer  for  his  wife's  contracts  for  necessaries ; 
and  her  acquiescence  in  receipt  of  the  allowance  will  not 
affect  the  rights  of  her  creditors  against  him.  (c) 

24.  The  pajmaent  of  alimony,  although  insuflScient,  will 
discharge  the  husband  from  such  liability,  (d)  But  the 
husband  is  liable  for  necessaries  supplied  to  the  wife  before 
alimony  is  decreed,  although  the  decree  afterwards  directs 
the  alimony  to  commence  from  a  day  preceding  the  supply 
oi  the  necessaries,  (e) 

25.  The  maintenance  must  not  only  be  adequate  to  the 
circumstances  and  condition  in  life  of  the  husband,  but  as 
it  was  decided  in  Nurse  v.  Craig  (/),  the  husband  wiU  not 
be  discharged  from  his  liability  to  her  creditors  unless  it  is 
duly  paid;  the  averring  of  which  payment  is  usual,  and 
deems  necessary  in  the  declaration  at  law :  and  this  will  be 
the  case  where  alimony  has  been  decreed,  (g) 

26.  The  case  of  Nurse  v.  Craig  establishes  by  the 
opinion  of  three  judges  against  that  of  Mansfield,  C.  J.,  that 
the  mere  covenant  or  contract  of  the  husband  to  pay  sepa- 
rate maintenance  will  not  discharge  him  from  his  obligation 
at  law  to  siipport  his  wife,  and  that  a  creditor  who  has 
flimished  her  with  necessaries  may  sustain  an  action  against 
him  for  the  payment  of  the  debt. 

(a)  Turner  v.  Bookes,  10  A.  &  E.  (e)  Eeegan  v.  Smith,  5B.&C.376. 

47  ;  2  Perr.  &  Dav.  294.  (/)  2  New  Rep.  C.  P.  148.  153— 

(6)  Thompson  v,  Harvey,  4  Burr.  156 :  Hindlej  v.  Westmeath,  6  B.  & 

2177.  C.  200 ;  9  Dow.  &  Ry.  361. 

(c)  Hodgkinson  v.  Fletcher,  4  (g)  Hunt  v,  De  Blaqui^re,  5  Bing. 
Camp.  Rep.  N.  P.  70.  650 ;  3  Moo.  &  P.  108. 

(d)  WOlflonv.Smythyl  B.  &Ad.  801. 

c  2 
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27.  The  principle  is  thus  stated  by  Mr.  Justice  Heath: 
"  It  is  the  duty  of  the  husband  to  provide  Becessaries  for 
his  wife ;  the  question  is,  whether  he  discharges  that  duty 
by  merely  entering  into  a  covenant  with  a  trustee  for  pay- 
ment of  an  allowance.  If  he  refuse  to  perform  that  cove- 
nant, the  wife  maybe  starved  before  redress  can  be  obtained. 
The  common  law  does  not  relieve  any  man  from  an  obli- 
gation, on  the  mere  ground  of  an  agreementto  do  something 
else  in  the  place,  unless  that  agreement  be  performed."  (a) 

28.  For  similar  reasons  it  has  been  held,  that  the  husband 
was  not  discharged  from  his  liability  for  his  wife's  necessaiy 
expenses,  by  a  separation  deed  assigning  her  property  to 
trustees  for  her  separate  use,  when  it  did  not  appear  that  the 
trustees  had  taken  possession,  (b) 

29.  And  since  it  is  the  payment  of  the  allowance  which 
discharges  the  husband,  it  is  immaterial  whether  it  be  or  be 
not  secured  by  deed  or  writing,  (c) 

30.  It  seems  that  the  payment  of  a  separate  maintenance, 
though  it  discharges  the  husband  from  the  liability  to  his 
wife's  debts,  so  far  as  it  arises  from  his  duty  to  maintain  her, 
may  still  leave  him  open  to  the  demands  of  persons  dealing 
with  the  wife,  under  the  supposition  that  she  is  still  authorized 
by  him  to  contract  upon  his  credit.  It  being  in  general 
presumed  that  in  the  purchase  of  articles  of  necessity,  the 
^vife  has  the  authority  of  the  husband  to  contract  as  his 
agent,  it  follows  that  her  contracts,  like  those  of  any  other 
agent,  will  bind  him  until  it  be  known  that  that  authority 
has  been  withdrawn.  Thus,  in  Rawlins  v.  Vandyke  (rf),  the 
wife  lived  upon  a  separate  allowance ;  but  the  husband  had 
occasionally  visited  her,  and  paid  bills  for  her.  Lord  Eldon 
ruled,  that  he  was  liable  for  goods  furnished  to  her  by  a 
tradesman,  not  having  notice  of  the  allowance ;  the  notice  of 

(a)  See  ante,  p.  6.  Camp.  70 :  Holden  v.  Cope,  2  Car.  & 

{b)  Burrett  v.  Booty,   8   Taunt  K  437. 

343.  (<0  3E8p.250. 
(r)  Ilodgkinson   v,    Fletcher,    4 
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the  allowance  would  be  notice  of  the  husband's  dissent,  (a)  It 
is  not,  however,  necessary  to  prove  express  notice ;  the  general 
notoriety  of  the  fact,  that  the  husband  and  wife  are  separated, 
is  sufficient.  (6)  If  the  creditor  has  reason  to  know  that  the 
contract  has  been  made  without  the  husband's  assent,  his 
daim  must  depend  upon  the  question,  whether  the  husband 
is  still  bound  to^  furnish  his  wife  with  necessaries. 

31.  It  has  been  seen  that  where  the  credit  is  given  to  the 
wife,  the  party  trusting  to  her  alone,  the  husband  is  not 
liable,  (c)  And  on  this  principle  it  seems  to  follow,  that, 
even  if  no  separate  allowance  were  paid,  the  husband  might 
be  discharged  if  it  could  be  established  to  the  satisfaction 
of  the  jury,  that  the  dealing  took  place  solely  on  the  credit 
of  the  wife. 

32.  In  a  case  where  the  wife  was  living  separately  on  an 
allowance,  the  husband,  having  promised  to  pay  a  debt  con- 
tracted by  her,  was  held  liable,  (d) 

(a)  See    antiy   p.  16.   note;    and         (c)  AntCy^,  IS. 
Hinlon  v,  Hudaon,  Freem.  248.  (d)  Hornbuckle  v.   Hornburj,  2 

(i)  SeeOzardv.Damford,  1  Selw.     Stark.  177:    see  also   Harrison  v 
N.P.  294,  11th  ed. :  Mizen  v.  Peck»     Hall,  1  Moodj  &  Rob.  185. 
3  Mees.  &  WeL  481 :  see  also  Reeve 
V.  Marquis  of  Conjngham,  2  C»^- 
&K444. 
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wife's  devastavit  befosb  marbiage. 


CHAPTER  XXIII. 


OF  THE   LIABILITY   OF   THE    HUSBAND   OR  WIFE   FOR  A   DE- 
VASTAVIT,  WHERE   THE   WIFE   IS  EXlftCUTRIX. 


SECTION  L 


OF  THE   HUSBAND'S  LIABILITY. 


1.  Husband   surviving  not  liable 

for  devastavit  by  wife  before 
marriage. 

2.  Whether  liable  for  devastavit 

by  wife  during  marriage, 
4.  Liable  at  law  if  he  has  con- 
curred in  devastavit. 


5.  And  in  equity, 

6.  Cases  collected  in  Adair  y.  Shaw. 
14.  dough  y.  Dixon:  husband's  es" 

tate  held  liable  after  his  death, 
16.   IFhat  proceedings  at  law  will 
fix  husband  after  wifis  death 
with  her  devastavit. 


1.  If  the  wife  before  marriage,  being  an  executrix  or 
administratrix,  wastes  her  testator's  or  intestate's  assets, 
it  seems  that,  except  as  administrator  to  his  wife,  and  to 
the  extent  only  of  her  assets,  the  husband  surviving  will  not 
be  liable  in  respect  of  the  devastavit  (a),  because  his  liability 


(a)  A  devastavit  is  a  personal 
tort^  which,  according  to  the  maxims 
of  the  common  law,  moritur  cum 
persona.  Hence,  if  the  person  com- 
mitting it  died  before  a  compensation 
was  recovered  for  the  injury,  the 
common  law  gave  no  damages  out  of 
the  assets  in  satisfaction  of  the  tort, 
Bailey  v,  Birtles,  Sir  T.  Rajm.  71. 
But  wliere  not  only  a  tort  is  com- 
mitted, but  property  is  acquired  be- 


nefiting the  deceased  wrong-doer 
or  his  estate,  it  seems  that  an  action, 

not  founded  upon  the  tort,  but  to  re- 

• 

cover  the  value  of  the  property,  will 
lie  against  his  executor,  Sherring- 
ton's case,  Sav.  40 :  Hambly  v,  Trott, 
Cowp.  371  :  Perkinson  v,  Gilford, 
Cro.  Car.  540.  And  now,  by  the 
3  &  4  W.  4.  c.  42.  sect  2,  an  action 
may  be  brought  against  the  execu- 
tors for  any  injury  committed  by  the 
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to  the  payment  of  such  of  her  debts  as  were  contracted 
previously  to  the  marriage  could  only  be  enforced  during 
the  coverture. 

2.  Where  the  devastavit  has  been  committed  by  the  wife 
during  the  marriage,  Mr.  Roper  (a)  lays  it  down  that  the 
husband  surviving  will  not  be  answerable  at  law,  if  he  did 
not  concur  in  the  misapplication,  and  if  he  received  no  ad- 
vantage from  it ;  for  it  was  not  his  debt,  and  there  is  no 
legal  form  of  proceeding  by  which  he  or  his  estate  can  be 
made  subject  to  the  demand ;  and  since  he  is  discharged  by 
the  rule  of  law,  the  same  rule  will  discharge  him  in  equity, 
there  being  nothing  in  either  case  to  found  the  jurisdiction 
of  either  tribunal. 

3.  "  But,"  as  Mr.  Jacob  observes  (6), "  the  husband  is  gene- 
rally chargeable  in  equity  for  the  acts  of  his  wife  as  executrix 
or  administratrix;  as  she  has  no  power  to  act  alone,  his 
assent  will  in  general  be  presumed,  (c)  Hence,  in  Sander- 
son V.  Crouch  (d),  Sturt  v.  Harvey  (^),  and  Adair  v.  Shaw  (/), 
the  husband^s  estate  was  made  responsible  for  what  had  been 
received  by  himself  or  his  wife  during  the  coverture." 

4.  If  the  husband  had  concurred  with  the  wife  in  the 
devastavit  committed  during  the  marriage,  and  received  the 
whole  or  part  of  the  property  misapplied,  then  it  seems 
that  he  would,  notwithstanding  his  wife's  death,  be  liable 
even  at  law  for  the  amount  or  value  received  by  him ;  for 
the  principle  of  law  is  to  create  a  charge  wherever  property 
bound  to  a  particular  duty  comes  to  a  person's  hand,  which 
he  misapplies,  and  to  give  redress  whenever  its  forms  will 

deceased  wrong-doer  to  another  in         {a)  1  Bop.  H.  &  W.  191. 
respect  of  his  property,  provided  the         (b)  Ibid, 
injury  had  been  committed  within         (c)  See  1  Sch.  &  Lef.  266. 
six    calendar    months    before    the        {d)  2Vern.  118. 
death  of  the  wrong-doer,  and  the         (e)  Cited  p.  27.  infra, 
action  is  brought  within  six  calendar         (^f)  1  Sch.  &  Lefroy,  243. 
months    after    the    executors   have 
taken  upon  themselves  the  adminis- 
tration of  the  estate. 

c  4 
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admit.  And  for  such  parts  of  the  assets  as  may  remain  in 
his  hands,  or  in  the  possession  of  his  executors,  at  his  death, 
in  specie^  an  action  of  detinue  or  trover  may  be  supported 
for  the  recovery  of  them. 

6.  Whether,  indeed,  the  forms  of  law  could  or  could  not 
be  applied  so  as  to  afford  a  remedy  in  the  case  now  under 
consideration,  a  Court  of  Equity  will  interfere,  and  charge 
the  surviving  husband  or  his  estate  in  the  hands  of  his 
executor,  upon  the  principle  that  the  misapplication  of  the 
husband  was  of  trust  property,  and  of  his  obligation  by  such 
trust  to  apply  the  funds  received  by  him  in  discharge  of 
debts  and  legacies,  and  the  surplus  according  to  the  will  of 
the  wife's  testator ;  or  if  it  were  intestacy,  then  according  to 
the  statute  of  distribution. 

6.  The  cases  establishing  this  head  of  equity  are  collected 
and  commented  upon  by  Lord  Redesdale,  in  his  elaborate 
judgment  in  Adair  v.  Shaw,  (a)  He  there  expressed  his 
disapprobation  of  the  report  of  Beynon  v.  Gollins  (J),  and 
afterwards  proceeded  to  the  examination  of  the  other  cases 
upon  this  point. 

7.  He  observed,  that  the  first  case  which  showed  most 
clearly  what  Courts  of  Equity  thought  upon  the  subject  of 
charging  the  husband  upon  his  own  devastavit  of  assets 
belonging  to  his  wife,  as  administratrix  or  executrix,  when 
she  died  leaving  him  the  survivor,  was  Sanderson  v. 
Crouch,  (c)  In  that  case  a  man  married  an  administratrix, 
who  had  previously  wasted  part  of  the  assets ;  a  bill  was 
filed  against  them  for  a  distribution,  and  she  died.  The 
Court  declared  that  her  husband  was  to  be  no  farther 
charged  than  with  what  was  possessed  or  came  to  his  or  to 
his  wife's  hands  after  their  inter-marriage.  By  this  declara- 
tion, the  Court  showed  its  understanding  to  be,  that  for  the 


(a)  1  Sch.  &  Lefroy,  243.  (c)  2  Vem.  118. 

(b)  2  Brown,  C.  C.  323 ;   2  Dick. 
697. 
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waste  committed  by  the  wife  before  the  marriage,  her  death 
absolved  her  husband,  upon  the  principle  before  stated ;  but 
for  what  came  to  both  their  hands  after  the  marriage,  her 
death  did  not  discharge  his  liability  to  answer. 

8.  In  allusion  to  the  case  of  Batchelor  v.  Bean  (a),  his 
Lordship  observed,  that  it  was  decided  but  a  year  and  a  half 
before  Sanderson  v.  Crouch ;  and  that  although  it  did  not 
clearly  appear  what  was  the  decision,  yet  that  on  comparing 
the  two  cases  together  it  would  be  found  that  the  same  kind 
of  determination  was  made  in  both  of  them. 

9.  The  next  case  which  he  considered  was  Norton  v. 
Sprigg.  (b)  This,  said  his  Lordship,  was  a  very  short  and 
confused  note.  The  question  was  on  exceptions  to  the 
Master's  report,  how  far  a  second  husband  should  be  charged 
in  his  own  estate  for  a  devastavit  committed  by  his  wife  and 
her  first  husband.  The  Court  said,  that  where  there  was  a 
bond  there  was  a  lien  by  deed,  therefore  the  second  hus- 
band was  bound ;  but  that  where,  there  was  merely  a  breach 
of  trust  or  debt  by  simple  contract,  there  in  equity  the 
plaintiflf  ought  to  follow  the  estate  of  the  wife,  in  the  hands 
of  the  executor  of  the  first  husband.  Upon  this  declaration, 
Lord  Redesdale  observed,  it  was  difficult  to  discover  its 
exact  meaning,  but  it  seemed  to  import  that  the  second 
husband  should  be  relieved  out  of  the  assets  of  the  first,  viz. 
if  the  first  husband  possessed  himself  of  assets  of  the  tes- 
tator, then  the  second  husband,  who  was  chargeable  with 
the  wife's  debts,  was  intitled  to  be  relieved  out  of  the  estate 
of  the  first  husband,  he  having  possessed  himself  of  that 
which  was  not  given  to  him  by  the  marriage,  and  of  which 
he  had  no  other  right  to  possess  himself  than  for  the  purpose 
of  protecting  himself  against  the  demands  of  the  testator's 
creditors,  to  which  he  was  liable  as  the  husband  of  the  ad- 
ministratrix ;  that  it  seemed  there  was  a  right  in  this  case 
in  the  second  husband  to  redeem,  by  following  the  assets  of 

(a)  2  Vera.  61.  (b)  1  Vera.  809. 
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the  first  husband  to  recover  what  had  been  received  by  him ; 
but  that  nothing  could  be  inferred  from  the  case,  except 
that  was  the  understanding  of  the  Court,  which  might  be 
guessed  to  have  been  so,  from  the  note  in  1  Equity  Cases 
Abridged  (a),  referring  to  Gilpin  v.  Smith,  which  deter- 
mined, that  if  there  were  no  assets  of  the  first  husband,  the 
second  husband  must  pay  the  debts  of  the  wife ;  hence  im- 
plying that  if  there  were  assets  of  the  first  husband,  the 
second  was  intitled  to  be  relieved  out  of  them.  But  his 
Lordship  said  that  Gilpin  v.  Smith  (6)  did  not  warrant 
what  was  said  of  it.  It  was  there  held,  that  when  a  wife, 
after  the  death  of  her  first  husband,  entered  and  took  the 
profits  (of  lands  settled  for  the  payment  of  debts),  and 
married  again,  and  she  and  her  second  husband  continued 
to  take  the  profits,  and  he  dying,  she  married  a  third  hus- 
band, who  also  continued  to  take  the  profits,  such  third 
husband  was  bound  to  answer  not  only  for  the  profits 
received  by  himself  and  his  wife,  when  sole,  but  also  for 
what  had  been  received  by  the  second  husband;  that 
Maynard  in  argument  said,  that  both  in  law  and  equity 
Smith  and  his  wife  were  answerable  for  the  profits  taken  by 
the  wife,  and  afterwards  by  her  second  husband ;  as  if  wife 
tenant  for  life  marry,  and  the  husband  commits  waste,  and 
dies,  an  action  of  waste  lay  against  her.  But  Lord  Redes* 
dale  observed,  that  waste  did  not  in  that  case  lie  at  law 
against  the  executor  of  the  husband ;  yet  according  to  the 
case  of  Sherrington  and  other  cases,  if  the  waste  had  been 
of  a  profitable  nature,  the  assets  of  the  second  husband 
would  have  been  answerable,  and  reasonably  so,  in  relief  of 
the  wife  and  her  third  husband ;  nevertheless  the  wife  and 
third  husband  would  be  primd  facte  liable  to  creditors,  upon 
which  ground  these  cases  went. 

10.  The  next  case  which  came  in  review  was  Powell  v. 
Bell  (c).     There  an  administratrix  having  wasted  great  part 

(a)  Page  60,  pi.  4.  (c)  1  Eq.  Ca.  Abr.  61  ;    Pre.  Ch. 

(b)  1  Chanc.  Ca.  80.  255. 
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of  the  assets  before  her  second  marriage,  a  suit  was  instituted 
for  an  account  of  the  estate  against  her  second  husband  after 
her  death.  By  the  decree  an  account  was  directed  of  what 
had  come  to  her  hands  before  her  second  marriage;  and 
it  was  declared  that  the  plaintiff  should  have  satisfaction 
absolutely  against  the  second  husband,  for  so  much  as  came 
to  his  hands,  after  marriage,  and  to  have  satisfaction  against 
him  for  what  came  to  her  hands  before  the  second  marriage, 
so  far  as  he  had  any  estate  of  the  wife ;  which  Lord  Redes- 
dale  understood  to  mean,  so  far  as  the  second  husband  had 
any  estate  in  the  character  of  her  administrator. 

11.  Upwell  V.  Halsey  (a)  was  now  considered  by  his 
Lordship.  A  gave  personal  property  to  his  wife  for  life,  and 
then  to  his  sister,  and  appointed  his  wife  executrix.  She 
married  Halsey,  and  died.  It  was  decreed  that  Halsey  should 
account  for  what  came  into  his  hands.  In  that  case,  the 
wife  possessed  the  property,  and  retained  the  surplus  as  exe- 
cutrix ;  she  was  a  trustee  to  pay  herself  the  interest  for  life, 
and  to  preserve  the  capital  for  her  first  husband's  sister. 
The  second  husband  was  decreed  to  account  for  so  much  as 
came  to  his  hands,  but  was  not  made  answerable  for  what  his 
wife  might  have  wasted  before  the  marriage:  it  was  con- 
sidered that  the  money  being  trust  money,  the  marriage  was 
not  a  gift  of  it  to  him ;  and  he  was  held  bound  by  the  same 
trust  of  it  as  his  wife. 

12.  The  case  of  Pagett  v.  Hoskins  (b)  proceeded  upon  the 
same  principle.  Any  specific  assets  of  the  wife's  testator 
may  be  followed  into  the  hands  of  the  husband  after  her 
death,  and  so,  as  in  that  case,  although  not  in  specie,  if  the 
husband  had  notice  that  they  were  the  goods  of  the  testator. 

13.  The  last  case  noticed  was  Sturt  v.  Harvey,  the  decision 
in  which  Lord  Kedesdale  considered  as  the  course  of  the 
Court  estarblished  in  a  number  of  cases.  Harvey  had 
married  the  mother  of  Mrs.  Sturt.     Mr.  Sturt  got  a  large 

(a)  1  P.  W.  651.  {b)  Pre,  Ch.  431. 
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fortune  with  his  wife,  and  filed  a  bill  to  obtain  difierent  pro- 
perties out  of  Harvey's  hands.  The  cause  was  heard  in 
February,  1771;  and  part  of  the  decree  was,  that  Harvey 
should  account  for  such  of  the  personal  estate  of  his  wife's 
former  husband  as  had  come  to  her  hands  before  her  marriage 
with  him  (Harvey),  or  to  his  own  or  his  wife's  hands  since ; 
and  that  he  should  be  answerable  for  what  had  come  to  their 
or  either  of  their  hands  since  the  marriage,  and  for  what  had 
come  to  her  hands  before,  that  he  should  be  answerable  out 
of  her  assets,  if  he  admitted  any ;  and  if  he  made  no  such  ad- 
mission, then  that  an  account  of  them  should  be  taken. — The 
rule  in  Sanderson  v.  Crouch  w^  here  proceeded  on,  and  the 
same  kind  of  decree  made.  His  Lordship  said  he  was  con- 
vinced, that  from  the  manner  in  which  the  decree  in  Sturt  v. 
Harvey  was  expressed,  that  it  was  considered  as  the  settled 
rule  in  Chancery  at  that  time.  The  principle  is  the  same  as 
in  the  other  cases,  that  goods  which  a  wife  takes  in  autre 
droit  are  not  given  by  the  marriage  to  the  husband ;  but 
that  he,  in  taking,  holds  them  subject  to  the  trust  to  which 
they  were  subject  in  the  hands  of  the  wife. 

14.  In  the  late  case  of  Clough  v.  Dixon  (a),  where  ad- 
ministration had  during  the  coverture  been  granted  to  the 
wife  jointly  with  another  person,  the  husband's  estate  was 
held  liable  for  a  devastavitj  which  he  had  committed  by 
placing  the  fund  to  the  joint  account  of  himself  and  the  co- 
administrator, who  absconded  with  it  after  his  death,  and 
in  the  life  of  the  wife  surviving,  who  had  been  thus  excluded 
by  her  husband  from  acquiring  a  control  over  the  property* 

15.  It  has  been  before  noticed,  that  the  husband  when 
he  has  not  by  his  own  acts  made  himself  responsible,  is 
only  liable  for  his  wife's  devastavit  whilst  the  marriage 
subsists  between  them,  so  that  when  it  determines  before  a 
judgment  or  decree  is  obtained  against  them  for  the  demand, 
his  or  his  wife's  death  discharges  his  liability. 

(a)  8  Sim.  698 ;  affirmed  3  M.  &  C.  490. 
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16.  As  to  what  proceedings  at  law  will  fix  the  husband  with 
his  wife's  devastavit  after  her  death,  Mr.  Roper  remarks  (a) : 
"  There  is  a  peculiarity  attending  this  demand,  and  the  pro- 
ceedings to  recover  satisfaction  for  it,  which  it  is  necessary  to 
consider,  for  the  purpose  of  showing  at  what  period  of  those 
proceedings  the  death  of  the  wife  will  or  will  not  at  law  exone- 
rate her  husband  from  answering  for  her  devastavit.  An 
action  to  recover  a  debt  owing  by  a  testator  can  be  brought 
only  against  the  person  standing  in  relation  to  the 
testator  as  his  legal  personal  representative;  that  person, 
in  the  case  now  under  consideration,  is  the  wife,  executrix 
or  administratrix,  and  her  husband  is  made  a  party  pro 
forma.  The  first  judgment  is,  that  the  debt  shall  be  paid 
de  bonis  testatoris ;  it  affects  only  the  testator's  estate,  and 
creates  no  personal  liability  in  the  husband  to  satisfy  the 
demand.  Upon  this  judgment  the  plaintiff  may  proceed  at 
his  election  in  one  of  two  methods,  either  by  suing  a  fieri 
facias  de  bonis  testatoris  directed  to  the  sheriff,  to  which  if 
he  return  nuUa  bona^  then  upon  a  suggestion  of  a  devastavit, 
a  scire  fieri  will  be  directed  to  him  to  levy  the  debt  de  bonis 
testatoris ;  or  if  that  cannot  be  done,  then  to  inquire  by  a 
jury  as  to  the  commission  of  a  devastavit;  and  if  it  be  so 
found,  then  to  summon  the  parties  to  appear  in  the  Court 
above  to  show  cause  why  execution  de  bonis  propriis  should 
not  issue.  If  the  sheriff  return  to  this  compound  writ  nulla 
Iponaj  and  a  devastavit  upon  the  inquest,  and  the  fact  of  a 
devastavit  having  been  committed  be  confirmed  upon  pro- 
ceedings above;  then  judgment  de  bonis  propriis  will  be 
given,  and  although  the  wife  happen  to  die  after  such  judg- 
ment, and  before  any  proceedings  are  had  under  it,  yet  her 
husband  will  remain  chargeable,  his  liability  having  been 
fixed  by  the  judgment  de  bonis  propriis.  (b)  The  other  and 
more  usual  mode  of  proceeding  upon  the  first  or  original 

(a)  1  Rop.  H.  &  )V.  202.  603  :    Eyres  v.  Coward,  1  Sid.  337 : 

(b)  Kings  or  Knights  r.  Hilton,     Obrian  t*.  Ram,  3  Mod.  189. 
1  RoU.  Abr.  931,  pi.  11 ;  Cro.  Car. 
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judgment  is,  by  an  action  of  debt  upon  it,  suggedting  a 
devastamt;  and  which  action  either  may  or  may  not  be 
brought  after  or  without  suing  any  fieri  facias  upon  the 
first  judgment,  (a)  If  the  wife  die  before  judgment  be  ob- 
tained in  this  action,  the  husband  will  be  discharged.  The 
whole  may  be  summed  up  thus :  that  no  proceedings  can 
be  had  either  by  action  of  debt  upon  a  devastavit^  or  by  a 
edre  fi^  inquiry  against  the  husband  of  an  executrix,  if 
she  die  after  judgment  against  her  and  her  husband  de  bonis 
testatoris ;  but  that  if  a  general  judgment  be  had  against 
them  either  upon  the  scire  fi^ri  or  in  the  action  of  debt,  and 
then  the  wife  dies,  her  husband  will  be  bound,  and  must 
answer  personally.  (J)  " 

In  Tyler  v.  Bell  (c),  where  the  husband  having  become 
Hable,  made  the  wife  his  executrix,  and  she  possessed  assets 
more  than  sufficient  to  satisfy  the  demands  of  the  next  of 
kin  after  payment  of  his  debts,  it  was  held  that  his  estate 
was  discharged,  and  that  the  next  of  kin  could  not  sue  his 
administrator  ami  testamento  annexe. 

(a)  Wheatlej  v.  Lane,  Sid.  397 :  (c)  2  M.  &  C.  89.  As  to  the  has- 
Skelton  v.  Hawliog,  1  Wils.  258 :  band's  liabilitj  for  breaches  of  trust 
Erving  v.  Peters,  3  Term  Rep.  685.  oommitted  hj  his  wife  before  mar- 

(b)  Bacon  v.  Berklej,  1  Lutw.  riage,  see  Waring  v.  Williams,  3 
670 :   Mounson  v.  Boom,  Cro.  Car.  Beav.  227.' 

519. 
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SECTION  n. 


OF  THE   WIFE'S  LIABILITY. 


2.  Wift  surviving  UaUe  where  es^ 

ecutrix  before  marriage, 

3.  JVb/    where    executrix    during 

marriage. 

4.  Effect  of  her  coneeni  to  the  ad* 

fninietration. 


6*  Can  be  $ued  at  law  onlg  by  ere- 
ditors* 

7.  Remedy  for  legatees  in  equity 

against  wife, 

8.  Adair  y*  Shaw, 

9.  Opinion  of  Sir  L,  Shadwell, 


1.  The  husband's  liability  to  answer  for  his  wife's  and  his 
own  devastamts  of  assets,  which  came  to  their  hands  in  her 
right  as  executrix  or  administratrix,  having  been  considered, 
her  responsibility  after  his  death,  for  waste  of  the  assets 
committed  before  and  subsequently  to  the  marriage,  is  the 
next  subject  which  presents  itself. 

2.  Where  the  wife  is  executrix  before  the  marriage,  if  she 
survive  her  husband,  it  seems  that  she  will  be  liable  to 
answer  not  only  for  her  own  wrongful  acts  committed  in  the 
administration  previously  to  the  coverture,  but  even  for  those 
of  her  husband  during  the  continuance  of  the  marriage  (a)  ; 
because  her  title  as  executrix  or  administratrix  having 
commenced  and  become  complete  before  the  marriage,  it  was 
her  own  folly  to  take  a  husband  who  would  so  misconduct 
himself  as  to  waste  her  testator's  or  intestate's  assets. 

3.  But  where  the  wife  is  executrix  or  administratrix 
after  marriage,  the  act  of  the  husband,  in  obtaining  probate 
or  letters  of  administration  in  his  wife's  name,  if  against  or 
without  her  consent,  and  she  does  not  afterwards  intermeddle 
in  the  administration,  is  an  act  from  which  she  may  dissent 
after  his  death  by  renunciation,  and  avoid  the  consequences 

(a)  Bellew  v.  Scott,  1  Stra.  440 :  1  Sch.  &  Lef.  261. 
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of  his  misconduct,  (a)  In  allusion  to  this,  the  court  of 
Common  Pleas  in  Stokes  v.  Porter (6)  said,  "that  some 
possession  was  colourable,  yet  none  in  law  to  charge,  &c., 
as  in  the  instance  of  a  wife  executrix  who  did  not  inter- 
meddle, &c.,  and  renounced  after  her  husband's  death." 

4.  However,  Mr.  Koper  considers  (c)  that  if  the  husband 
procure  probate  or  letters  of  administration  in  his  wife's 
name  and  with  her  consent,  then  she  surviving  him  will 
be  personally  answerable,  upon  the  insolvency  of  his  estate, 
for  the  waste  committed  by  him  of  her  testator's  or  in- 
testate's assets;  because  she  by  her  own  act  and  assent 
having  assumed  the  office  of  executrix  or  administratrix, 
and  being  the  only  legal  personal  representative  of  the 
testator  or  intestate  (which  distinguishes  this  case  from  that 
before  mentioned,  of  the  husband's  discharge  by  her  death 
from  her  devastavit^  he  being  neither  executor  nor  adminis- 
trator), became  liable  with  her  husband  for  every  act  re- 
lating to  it ;  and  an  action  or  suit  lay  against  both  of  them, 
and  upon  his  death  the  right  of  action  survived  against  her. 

5.  Mr.  Roper  cites  as  authorities  an  anonymous  case  in 
Croke  (d)  (a  case  of  trespass,  where  the  husband  died  after 
verdict  obtained  against  himself  and  wife),  where  the  Court 
said,  it  was  clear  that  if  the  husband  survived  his  wife  he 
was  chargeable,  and  the  reason  was  the  same  for  charging 
her  when  she  was  the  survivor;  and  Rigley  v.  Lee(«), 
where  a  verdict  in  ejectment  having  been  obtained  against 
husband  and  wife,  he  died  before  the  day  in  banco ;  and  the 
Court  held  that  there  was  no  abatement,  because  the  action 
was  in  the  nature  of  trespass,  and  the  wife  was  charged  for 
her  own  fact;  therefore,  that  the  action  continued  against 
her,  and  the  judgment  should  be  entered  against  her  sole. 

6.  But  at  law  these  liabilities  can  be  enforced  only  at  the 

(a)  Wentw.  Off.  Ex.  chap.  17,  p.  {d)  Cro.  Car.  509. 

206.  {e)  Cro.  Jac.  356 :    and  see  Hor- 

(h)  Dyer  166  h,  sey  r.  Daniel,  2  Lev.  161. 
(c)  1  Rop.  H.  h  W.  197. 
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suit  of  creditors,  because  legatees  cannot  maintain  an  action 
against  an  executor  or  administrator  (a),  their  relief  being 
only  in  a  Court  of  Equity  or  in  the  Ecclesiastical  Court. 

7.  Upon  the  right  of  legatees  under  these  circumstances  to 
relief  in  equity,  Mr.  Roper  observes  (b)  :  "  Although  legatees 
be  without  remedy  in  Courts  of  Law,  yet  Courts  of  Equity 
will  interfere  in  their  behalf  against  the  husband  of  a  feme- 
executrix  or  administratrix,  who  has  applied  the  assets  to 
his  own  use;  but  whether  these  Courts  will  assist  them 
against  the  surviving  wife,  to  make  her  responsible  for  the 
devastavit  of  her  husband  or  of  herself  during  the  marriage, 
is  not,  I  believe,  settled  by  any  express  adjudication.  The 
answer  given  to  legatees  in  Courts  of  Law  is,  we  will  not  in- 
terfere for  you ;  there  is  a  more  competent  jurisdiction  for  the 
administration  of  assets,  a  Court  of  Equity,  to  which  we  refer 
you.  This  is  the  reason  why  a  legatee  cannot  maintain  an 
action  at  law.  It  is  not  because  he  has  no  right  nor  title  ; 
but  his  right  or  title  is  referred  to  another  court,  which 
from  its  constitution  and  forms  can  more  effectually  ad- 
minister justice  in  a  case  which  is  connected  with  the  account 
and  administration  of  assets,  than  the  forms  of  a  Court  of 
common  law  allow.  The  objection,  therefore,  that  because 
a  legatee  cannot  recover  against  the  surviving  wife  at  law, 
he  ought  to  have  no  relief  in  equity,  is  untenable.  Upon 
what  principle  of  justice,  then,  does  the  claim  of  a  legatee 
stand  to  compel  the  surviving  wife  to  answer  his  demand 
on  account  of  a  devastavit  committed  either  by  herself  or 
her  husband  during  the  marriage  ?  It  is  founded  upon  the 
equity  of  the  legatee  to  be  paid  out  of  assets  belonging  to 
the  testator,  which,  in  breach  of  the  trust  that  the  law  con- 
fided to  the  wife,  have  been  either  wasted  by  her,  the  sole 
and  proper  legal  personal  representative,  or  by  her  husband, 
whom  she,  by  her  own  act  and  consent  in  taking  that  office, 
empowered  to  commit  the  devastavit.     Since  at  law,  there- 

(a)  Deekea  v.  Strutt,  5  Term  Bep.  690.  (b)  1  Rop.  H.  h  W.  199- 

VOL.  n.  D 
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fore,  as  it  seems,  the  right  of  action  by  creditors  survived 
against  her,  so  in  equity,  it  would  also  seem,  the  equitable 
demand  of  the  legatee  also  survived." 

8.  Lord  Redesdale  expressed  a  strong  opinion  in  &vour 
of  legatees  in  the  case  of  Adair  v.  Shaw  (a),  which  has  been 
before  referred  to.  In  that  case,  Crymble  the  elder,  by  a  sixth 
codicil,  bequeathed  his  residuary  personal  estate  to  trustees, 
to  be  invested  in  the  purchase  of  lands,  to  be  settled  to  such 
uses  and  upon  such  trusts  as  certain  estates  in  the  counties  of 
Antrim  and  Carrickfergus  were  expressed  by  the  codicil  to 
have  been  devised  and  limited  by  his  will  to  Charles  Crymble 
the  younger  and  his  issue  in  tail  male,  but  in  fact  to  Charles 
for  life,  and  to  his  first  and  other  son  and  sons  in  succession 
in  tail  male;  with  remainder  in  like  manner  to  William 
Crymble  and  his  sons ;  with  remainder  to  Charles  Adair  for 
life,  and  to  his  sons  successively  in  tail  male,  &c.  The 
trustees  and  executors  named  in  the  will  declined  to  act,  and 
administration  pendente  lite  was  granted  to  the  defendant 
Mrs.  Shaw,  mother  of  the  first  tenant  for  life,  and  then  the 
wife  of  F.  Shaw.  Prior  to  this  grant,  a  suit  had  been  in- 
stituted in  the  Ecclesiastical  Court  for  administration,  and 
a  bill  had  been  filed  in  equity  to  preserve  the  property  in 
the  mean  time.  These  suits  were  discontinued,  and  a  com- 
promise made  between  Shaw  and  wife  and  Crymble  the 
younger ;  and  they  paid  to  him  the  whole  residuary  personal 
estate.  By  the  deaths  of  Charles  and  William  Crymble 
without  heritable  issue,  the  right  to  the  remainder  in  the 
lands  to  be  purchased  with  the  residue  became  vested  in 
Charles  Adair  for  life  (who  also  became  the  testator's  l^gal 
personal  representative),  with  remainder  to  his  eldest  son 
Thomas  Adair  in  tail  male.  They  filed  a  bill  against  Shaw 
and  wife  and  others,  to  have  the  residue  invested  under  the 
will  and  codicil,  he  and  they  having  compromised  a  suit 
which  had  been  commenced  by  him  for  the  same  purpose. 

(a)  1  Seh.  h  Lef.  243. 
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Mr.  and  Mrs.  Shaw  admitted  that  she  had  received  assets  to 
the  amount  of  10,0002.  and  that  she  had  paid  to  Charles 
Crymble  the  clear  residue,  under  the  impression  that  he  was 
intitled  to  it,  she  having  been  advised,  that  if  it  had  been 
laid  out  in  the  purchase  of  lands  he  would  have  had  complete 
dominion  over  it«  Her  husband  F.  Shaw  then  died,  and  the 
suit  was  revived  against  his  executors,  charging  him  with  a 
deva8tavitj  and  that  his  assets  were  liable  to  the  demand  in 
respect  of  it ;  but  his  executors  insisted  that  Mrs.  Shaw 
alone  administered,  and  that  her  husband  being  only  liable 
to  her  debts  during  the  marriage,  and  no  judgment  or  decree 
had  been  obtained  against  him  during  its  continuance,'  his 
assets  were  not  liable.  Lord  Bedesdale  held  that  Mrs.  Shaw 
in  paying  legacies  and  disposing  of  the  residue,  exceeded  her 
power  under  the  letters  of  administration  pendente  lite ;  they 
merely  authorising  her  to  collect  the  assets  and  to  pay  the 
debts:  that  she  was  responsible,  and  her  husband's  assets 
also,  to  this^extent,  viz.  she  for  the  whole,  and  her  husband's 
assets  for  whatever  came  to  the  hands  of  himself  or  wife 
during  the  ntiarriage,  except  so  far  as  he  left  assets  in  specie 
at  his  death  which  might  have  come  to  his  wife's  hands,  and 
that  for  what  might  have  been  so  left  he  would  not  be  an- 
swerable, but  his  wife  only;  that  the  personal  demand 
against  the  surviving  wife  was  a  necessary  consequence  of 
the  acts  in  which  she  concurred,  and  that  at  law  she  would 
be  responsible  to  the  creditors  of  her  testator,  although  not 
to  the  residuary  legatees,  for  the  reason  before  mentioned. 
By  the  decree  it  was  declared  (amongst  other  matters,  after 
giving  the  usual  directions),  that  whatever  assets  of  the 
testator  Crymble  came  to  Mrs.  Shaw's  hands  after  her  hus- 
band's death  should  be  answered  by  her ;  and  that  whatever 
came  to  his  executors'  hands  should  be  answered  by  them ; 
and  that  if  any  of  the  original  testator's  assets  remained  in 
specie  in  the  husband's  hands  at  his  death,  which  came  to 
the  possession  of  his  executors,  they  were  to  account  for 
them,  answering  personally  for  their  own  receipts,  and  for 
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their  testator's  receipts  out  of  his  assets ;  and  further  directions 
were  reserved  in  regard  to  Mrs.  Shaw,  if  her  husband's  per- 
sonal estate  should  be  insufficient  to  pay  what  was  due  from 
it.  The  result  was,  that  Mr.  Shaw's  assets  were  greatly 
deficient  to  pay  what  was  found  due  from  him  on  account  of 
his  and  his  wife's  receipts  of  the  testator's  estate.  The 
residuary  legatees  therefore  applied  to  the  Court  for  a  per- 
sonal decree  against  Mrs.  Shaw  for  payment  of  the  amount 
of  the  deficiency ;  but  no  order  was  made  upon  it,  as  the 
plaintiffs  seemed  disposed  not  to  press  their  daims  against 
her.  On  that  occasion  Lord  Redesdale  said,  that  as  to  cre- 
ditors the  wife  would  be  clearly  responsible,  and  that  the 
inclination  of  his  mind  was  to  hold  her  responsible  in  this 
case  also ;  since,  although  under  the  control  of  her  husband, 
her  taking  out  administration  was  nevertheless  a  voluntary 
act,  which  she  might  have  refused  to  have  done. 

9.  However,  in  the  case  of  Clough  t;.  Dixon,  which  has 
been  before  cited  (a),  Sir  L.  Shadwell,  V.  C,  oonsidered  it 
very  doubtful  whether  the  wife  was  responsible  to  the  next 
of  kin  for  her  husband's  devastavit^  and,  alluding  to  Adair 
t;.  Shaw,  added,  ''I  do  not  think  that  the  reasoning  of 
Lord  Redesdale  is  satisfactory,  where  he  says  that  a  married 
woman,  an  executrix,  would  be  responsible  to  the  creditors 
of  the  testator  after  the  coverture,  for  a  devastavit  committed 
by  her  husband  during  the  coverture." 

(a)  Page  28,  ana. 
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CHAPTER  XXIV. 

OF  THE   DISABILITIES  OF  COVERTURE,  AND  THE  EXCEPTION 

TO  THEM. 


SECTION  L 


OF  THE  DISABILITIES  OF  COVERTURE. 


1.  DiMbUUiei  of  coverture   why 

cretUed  by  law, 

2.  Where  deeds  by  wife  are  void. 
3. 1  Where   deed  delivered  as  es- 
4.  J    crow  Ify  wife  is  void 

6.  Husband   by    disclaimer    may 
give  effect  to  wif^s  deed 

6.  Wife  may  purchase  estate  sub" 

jeci  to  husband's  disagreement 

7.  But  after  his  death,  she  or  her 

heirs  may  disaffirm  purchase. 

8.  What  will  be  confirmation  by 

wife  after  husbands  death. 

9.  If  husband  disagrees,  he  may 

recover  purchase^money. 
10,  Effect  of  bond  to  wife  where 
husband  disagrees. 


11.  Wife's  wiU  void. 

12.  Exceptions. 

13.  Wife  without  husbands  concur^ 

rence  unable  to  contract 

15.  Or  receive  money. 

16.  But  may  act  as  husbands  agent 

or  attorney. 
18.  Unable  to  release  debts,  or  give 
or  negociate  security. 

21.  Unless  as  husbands  agent. 

22.  Presumption  that   she  is  hus- 

bands agent. 

24.  Unable  to  act  as  executrix  with- 

out  husbands  concurrence. 

25.  Cannot  in  general  be  witness  for 

or  against  husband. 

26.  Exceptions. 


1«  The  disabilities  to  which  the  wife  becomes  subject  on 
marriage  are  created  by  policy  of  law,  for  two  reasons ;  first, 
to  prevent,  so  far  as  is  possible,  the  regard  which  the  wife 
is  supposed  to  entertain  for  her  husband,  and  his  influence 
over  her,  from  stripping  her  of  all  her  property  during  the 
marriage ;  and,  secondly,  to  exempt  the  husband  from 
liability  in  respect  of  her  acts  and  engagements  to  which  he 
was  not  privy  and  consenting  ;  for  if  she,  who  of  the  two  is 
reasonably  presumed  to  be  the  most  exposed  to  imposition, 
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were  allowed  to  bind  the  husband  by  her  acle  acts,  the  con- 
sequences might  prove  ruinous  to  both  of  them  and  their 
family. 

2.  Accordingly,  it  is  a  general  rule,  the  exceptions  to 
which  will  be  noticed  in  the  ensuing  section,  that  the  deeds 
of  married  women  are  void,  (a) 

3.  If,  therefore,  a  married  woman  execute  and  deliver  a 
deed  to  a  person  as  an  escrow,  and  the  husband  die,  and 
then  the  grantee  perform  the  condition,  upon  which  the 
person  to  whom  the  deed  was  delivered  gives  it  to  the 
grantee  as  the  woman's  deed,  it  is  void  (fi)  ;  because  the 
instrument  receives  its  inception  from  the  first  delivery,  and 
its  completion  upon  performance  of  the  condition  ;  and  the 
second  delivery  is  merely  the  execution  and  consummation 
of  the  first  (c),  so  that  the  grantor  or  donor  being  under 
the  disability  of  coverture  at  the  time  of  the  first  delivery  of 
the  deed,  the  subsequent  death  of  the  husband,  before  the 
compliance  of  the  grantee  or  donee  with  the  terms  of  it^  will 
not  remedy  the  original  defect. 

4.  But  if  the  wife  had  been  single  at  the  period  of  the 
first  delivery,  and  afterwards,  but  before  the  grantee  or 
donee  complied  with  the  conditions  upon  which  it  was  to  be 
his  deed,  had  taken  a  husband,  the  marriage  would  not 
defeat  the  deed ;  for  the  instrument,  commencing  in  effect 
fi*om  the  first  delivery,  amounted  by  relation  to  the  deed  of 
a  feme  sole,  {d) 

5.  However,  the  husband  may,  by  his  disclaimer,  give 
effect  to  a  deed  executed  by  his  wife,  {e) 

6.  And  the  wife  is  a  person  by  law  enabled  either  to 
purchase  or  accept  an  estate;  which,  subject  to  the  ap- 
proval or  disagreement  of  her  husband,  vests  in  her  in 
the  mean  time.  (/) 

(a)  Perk,  sect  6 :   2  Wik.  3:2  {d)  Perk,  sect  9. 

Saand.21d:  2Freem.218.  (e)  Rycioft  v.  ChriBtie,  3  Bear. 

(6)  Perk.  sect.  11.  240. 

(c)  6  Rep.  846 :  1  Ves.  Jun.  275.  (/)  Co.  litt  3  a. 
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7.  HoweveTi  after  her  husband's  death,  she,  if  she  survive 
him,  or  if  she  make  no  election  and  die  before  him,  her 
heirs,  may  disaffirm  the  purchase,  (a) 

8.  If  the  wife,  after  her  husband's  death,  enter  upon  the 
estate  made  to  hw  during  the  marriage,  and  take  the  profits, 
that  will  be  an  assent  and  confinnation.  (b) 

9.  K  the  wife  purchase  an  estate  without  her  husband's 
knowledge,  and  he  afterwards  disagree  to  it,  he  may 
recover  the  purchase-money  from  the  vendor  in  an  action  of 
trover,  (c) 

10.  It  is  laid  down,  that  if  a  bond  be  made  to  the  wife, 
and  the  husband  disagrees,  the  obligor  may  plead  non  est 
factum;  for,  by  the  refusal,  the  bond  lost  its  force,  and 
became  no  deed,  (d) 

11.  The  wife  is  also  disabled  by  the  common  law  from 
making  a  will.  By  seo.  14.  of  the  old  WiU  Act  (e)j  it  is 
provided  that  wills  or  testaments  made  by  women  covert 
shall  not  be  good  or  effectual  in  law.  This  clause,  as 
Mr.  Jannan  observes  (/),  did  not  create  any  disability  that 
was  unknown  to  the  common  law :  but  seems  to  have  been 
dictated  by  an  apprehension  that  the  general  terms  of  the 
prior  act  of  the  32nd  year  of  the  same  reign  might  possibly 
have  had  the  effect  of  removing  pre-existing  disabilities, 
according  to  the  construction  given  to  the  nearly  contempo* 
rary  statute  of  Jointures,  (g)  By  the  present  Will  Act  (A), 
it  is  provided  that  no  will  made  by  any  married  woman  shall 
be  valid,  except  such  a  will  as  she  might  have  made  before 
the  passing  of  the  act. 

12.  Where,  however,  the  husband  has  been  banished  for 
life  by  act  of  Parliament,  the  wife  may  dispose  by  will  of 
her  property ;  for,  as  he  is  civilly  defunct,  she  is  restored  to 

(a)  Co.Littdci.  (e)  84  &  85  Hen.  8.  c.  5,  expla 

(6)  3  Bep.  26  a.  natoiy  of  the  82  Hen.  8.  c.  1. 

(c)  Granbj  v.  Allen,  1  Ld.  Rajm.         (/)  1  Jar.  Wills,  28. 
224 ;  Comberb.  450.  (ff)  27  Hen.  8.  e.  4. 

(d)  Whdpdale's  case,  5  Bep.  1 19  ft.        (A)  1  Vic.  c  2a  sec.  8. 
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the  powers  of  a  feme  sole,  (a)  And  where  a  felon  is  trans- 
ported for  a  definite  term  of  years,  his  marital  rights  (and 
therefore,  it  should  seem,  his*  wife's  conjugal  disabilities)  are 
suspended  for  that  period,  (b) 

The  other  exceptions  to  the  rule  that  the  will  of  a 
married  woman  is  void,  will  be  noticed  in  the  ensuing 
section. 

13.  The  wife  is  also,  with  certain  exceptions,  which  will 
be  hereafter  noticed  (c),  disabled  by  law  from  contracting 
so  as  to  bind  her  person  ;  nor  can  she,  with  such  exceptions, 
sue  or  be  impleaded  without  him.  (d) 

14.  In  what  cases  the  husband  will  be  liable  for  contracts 
or  debts  made  or  incurred  by  his  wife,  has  been  already  con- 
sidered, (e) 

15.  With  the  same  view,  namely,  for  the  husband's  pro- 
tection, the  law  incapacitates  the  wife  to  receive  or  dispose 
of  money  without  his  concurrence.  Accordingly,  payment 
of  a  legacy  bequeathed  to  her  generally,  and  not  given  to 
her  separate  use,  will  be  a  void  payment  as  to  her  hus- 
band (/) ;  and  the  law  is  the  same  in  regard  to  rent, 
&c.(g) 

16.  But  the  wife  may  act  as  her  husband's  agent  or  attor- 
ney. If,  therefore,  he  authorise  her  to  receive  and  pay 
money,  or  if  she  be  accustomed  so  to  do  with  his  permission 
(which  is  an  implied  authority),  he  will  be  bound  by 
such  her  acts,  (h) 

17.  So,  also,  if  the  husband  desire  money  to  be  lent  to 


(a)  Portland  v.  Frodgers,  2  Vem. 
104. 

{b)  1  Jar.  WiUs,  34. 

(c)  Sect.  6y  tn/rd. 

Id)  MarshaU  v.  Button,  8  T.  B. 
645. 

(e)  Chap.  22,  suprit, 

(/)  Palmer  v.  Trevor,  1  Vem. 
261  :  Moses  v.  Levi,  3  Y.  &  C.  Eq. 
Ex.  359:  Norris  v.  Hemingway,  1 
Hagg.  Eccl.  B.  5. 


(ff)  2  Wils.  3  :  Tracy  v.  Dntton, 
Palm.  206. 

(A)  Palm.  206 :  Seaborne  v.  Black- 
stone,  2  Freem.  178:  Wynne  r. 
Wynne,  4  Man.  &  G.  253.  On  a  plea 
of  payment  to  the  wife,  her  authority 
to  receive  should  be  stated,  Qffley  v. 
Clay,2 Man. & G.  173;  9  Jur.  1203. 
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his  wife,  payment  of  it  to  her  will  bind  him ;  and  he  will  be 
liable  to  make  satisfaction  to  the  creditor  in  an  action  of 
assumpsit  (a)  ;  because  this  amounts  to  an  express  contract 
by  the  husband  to  pay  the  money,  and  an  assent  that  the 
wife  should  receive  it. 

18.  The  law,  for  the  like  reasons,  disables  the  wife, 
without  her  husband,  to  suspend,  alter,  or  release  any  debt 
made  payable  to  herself  generally,  or  to  give,  indorse, 
or  assign  a  promissory  note  or  other  security. 

19.  Thus,  in  Rawlinson  v.  Stone  (&),  Dennison,  J.,  said, 
that  if  a  note  of  hand  were  made  payable  to  a  single  woman, 
who  afterwards  married,  she  could  not  indorse  and  assign 
it ;  and  he  cited  a  case  of  Connor  v.  Martin  (c),  of  which 
he  had  taken  a  note :  it  was  an  action  by  the  indorsee  of  a 
promissory  note  payable  to  Susan  Connor,  or  her  order,  and 
given  to  her  before  marriage,  and  which,  after  marriage,  she 
indorsed  to  the  plaintiff.  The  defendant  pleaded  that  Susan 
was  married  at  the  time  of  making  the  indorsement.  The 
plaintiff  demurred,  and  the  question  was  whether  the  plain- 
tiff could  maintain  the  action  upon  the  note  indorsed 
by  a  married  woman  ?  The  whole  Court  were  of  opinion 
that  the  wife  could  not  assign  the  note,  because  by  the 
act  of  law  it  became  the  sole  right  and  property  of  the 
husband. 

20.  And  in  Brown  v.  Benson  (a),  the  defendant  and 
another  person  gave  a  bond  to  the  plaintiff  (the  husband) 
conditioned  to  pay  to  his  wife  an  annuity  of  261  quarterly  for 
eleven  years.  The  plaintiff  being  in  embarrassed  circum- 
stances, left  this  country  shortly  after  the  date  of  the  bond ; 
and  the  obligors  having  advanced  on  his  account  money  to 
the  amount  of  251.  5^.,  they,  during  the  husband's  absence, 
agreed  with  his  wife,  that  she  should  give  up  five  years' 
annuity,  and  consider  it  as  paid  for  that  period  in  satisfaction 

(a)  Stephenson  v.  Hardy,  3  Wils.        (c)  In  C.  P.  Easter,  8  Geo.  1. 
8S8.  (d)  3  East,  331. 

{b)  3  Wils.  Rep.  5. 
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of  the  advancements ;  and  she  agned  a  receipt  accordingly. 
The  jury  foond  that  the  advancements  were  made  for  a  debt 
of  the  plaintiff,  and  for  his  benefit.  The  qnestion  was» 
whether  this  agreement  between  the  wife  and  the  oHi^oni 
was  binding  npon  the  hnsband?  and  the  Court  hdd  in 
the  negatiye ;  because  the  bond  had  no  farther  operation 
than  to  give  the  wife  an  authority  to  receive  the  pay- 
ments as  they  became  due,  which  she  could  not  transft^ 
nor  anticipate. 

21.  Ky  however,  the  wife  be  accustcxned  to  agn  instruments 
for  her  husband,  or  with  his  permisaion,  it  seems  that  the 
law  (as  before  mentioned)  will  presume  that  she  acted  as  his 
agent  in  other  similar  cases ;  and  then  such  acts  will  bind 
him.  (a) 

22.  But  the  presumption  will  not  be  raised  by  the  &cb 
that  the  money  has  been  applied  in  payment  of  the  husband's 
debts,  (b) 

23.  It  need  scarcely  be  noticed  that  where  the  husband's 
authority  is  distincUy  proved,  the  wife's  acts  in  signing  in* 
struments  will  bind  him.  (c) 

24.  Upon  the  same  principle  of  protection  to  the  husband 
and  wife,  she  is  not  permitted,  as  we  have  seen  (^),  to  take 
upon  herself  the  ofElce  and  responsibility  of  an  executriz 
or  administratrix  without  her  husband's  concurrence. 

25.  It  may  be  here  observed  that  the  wife  is  in  general 
debarred  from  being  a  witness  for  or  against  her  husband  at 
law  (e) ;  and  the  same  general  rule  prevails  in  equity.  (/) 

26.  There  are,  however,  exceptions  to  this  rule  at  law,  where. 


(a)  Bowyer  v.  Peake,  2  Freem. 
216 :  see  Cotes  v.  Davis^  1  Gampb. 
485 :  Barlow  v.  Bishop,  1  East,  434 : 
Scarpellini  v.  Acheson,  7  Q^B.  864  $ 
9  Jnr,  828. 

{b)  Goldstone  v.  Tooyey,  6  Bing. 
N.a99. 

(c)  Preatwick  v.  Marshall,  7  Bing. 
765;  5  Moo.  &  P.  573 :  4  Car.  & 


P.  594:  Prince  9.  Bninattei  1  Bing. 
N.  C.4d5 ;  3DowL  P.  C.  382:  Lin- 
das V.  Bradwell,  12  Jar.  230. 

(d)  ^»l^,  voLl.  p.40. 

(«)  See  1  Phillips  on  EYidenee^ 
chap.  5.  sect.  3.  9th  ed. 

(/)  Le  Teader  v.  the  MargraTe  of 
Anspach,  5  Yes.  322 ;  15  Yes.  159 : 
Barron  v.  OriUard,  3  Y.  &  B.  1 65, 
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from  the  nature  of  the  inquiry^  the  nature  of  the  information 
to  be  expected  is  peculiarly  within  the  knowledge  of  the 
wife,  and  where  to  exclude  such  evidence  would  occasion  in- 
security to  that  relation  in  society  which  it  is  the  object  of 
the  rule  to  protect.  And  in  equity  the  wife's  affidavits  may 
in  some  cases  be  used  against  the  husband. 
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SECTION  n. 

BT  WHAT  MODES  THE  WIFE  IS  ALLOWED  TO  DISPOSE  OF  HER 

PBOPEETY. 


2.   ff^«    conveyance    under    old 
law  hyfine  or  recovery, 

4.  Contingent  interests  barred  by 

fin€. 

5.  Declaration    of  uses    by    wife 

alone  void, 

6.  By  husband  alone  whether  vaUd 

7.  Where  declarations  of  uses  by 

husband  and  wife  different. 

8.  Effect  of  fine  by  wife  alone, 

9.  Where  wife  permitted  to  levy 

fine  as  feme  sole. 

10.  Wife  now  enabled  by  S  ^  4 

W.  4.  c.  74.  to  convey  by  deed 

11.  But  husband  must  concur^  and 

deed  must  be  achnowledged 

12.  Where  act  applies  to  copyholds, 

13.  Wife    before    €u:knowledgement 

must  be  separately  examined. 

14.  Where    husbands  concurrence 

dispensed  with. 

17.  Solemnities  on  purchase  of  wifi^s 

estate  by  authority  of  parHo" 
ment 

18.  Wife    may    convey    contingent 

and  future  interests,  and  rights 
of  entry. 

19.  And  may  disclaim  by  deed 

20.  Her    conveyances    by    special 

custom. 

21.  Wife  with  husband  may  sur^ 

render  copyholds. 

22.  Or  alone  with  husband's  assent 

by  special  custom. 


23.  Presumption  ffhuAands  assent 

24.  Where    custom    requires    hus^ 

band's  assent  to  be  expressed 
on  the  surrender. 

25.  Custom    to    surrender    without 
husband^s  assent  bad. 

26.  Compton  v.  ColUnson. 

27.  Mr.  Jacobus  remarks  thereon. 

28.  Where    husband^s    concurrence 

dispensed  with  under  3  4^  4 
W.  4.  c.  74. 

29.  Whether  wife  can  appoint  at' 

tomey  to  surrender. 

30.  Whether  surrender  to  use    of 

wife's  will  necessary. 

31.  Wifis     separate    examination 

how  taken. 

32.  Surrenders  of  equitable  estates 

vaUd under  S^4  W.4.c.  74. 

33.  Wife*s  power  of  renewing  lease* 

holds  under  11  6. 4.  ^  1  FT.  4. 
C.65. 

34.  Unable  to  dispose  of  her  rever- 

sionary personal  estate  by  her 

consent  in  court 
86.  But  her  consent  sometimes  taken 

to  declare  her  election. 
36.  May  elect. to  take  money  to  be 

invested  in  landy  as  money. 
217.   Where  lands  purchased  to  be 

settled  upon  her  in  taiL 
38.  May  execute  power^  or  make 

will  by  husband^s  permission. 


1.  The  wife  is  not  wholly  precluded  from  disposing  of  her 
real  estates  during  the  marriage. 
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2.  Although  the  old  law  protected  the  wife  during  the 
coverture,  so  as  to  invalidate  the  alienation  of  her  property 
by  private  conveyances,  unsupported  by  any  particular 
custom,  yet  it  permitted  her  to  convey  her  real  estates, 
whether  legal  (a)  or  equitable  (J),  by  a  fine  or  by  a  common 
recovery  (c),  in  consequence  of  the  solemnity  with  which 
these  assurances  were  attended.  By  either  of  these  modes 
of  assurance,  she  had  the  same  power  over  her  property  as 
if  she  had  become  a  feme  sole,  (d) 

3.  Fines  and  recoveries  are  now  abolished  (e) ;  yet  it 
may  still  be  useful  to  notice  the  following  points  in  relation 
to  them. 

4.  The  fine  of  a  married  women  had  the  effect  of  binding 
her  contingent  interest  by  estoppel.  (/) 

5.  It  was  necessary  that  the  declaration  of  the  uses  of  a 
fine  or  recovery  levied  or  suffered  by  husband  and  wife 
should  be  made  by  them  jointly.  If  made  by  the  wife  alone, 
it  was  void,  (g) 

6.  But  if  a  declaration  of  uses  was  made  by  the  husband 
alone,  either  before  or  after  the  fine  or  recovery,  the  wife's 
agreement  was  presumed,  unless  the  contrary  appeared  by 
some  manifest  signs  of  her  dissent;  and  this  presumed 
assent  would  give  it  validity.  (A)  Her  dissent  might  have 
been  evinced  by  acts  in  pais,  as  by  refusing  to  join  in  the 
declaration  of  uses  executed  by  her  husband  (z),  or  by  her 
declaring  other  uses.  But  to  render  the  husband's  declara- 
tion of  uses  ineffectual,  it  seems  that  it  was  necessary  to 

(a)  1  BolL  Ab.  347.  (g)  Johnson  v.  Cotton,  Skin.  275. 

lb)  Forrest,  41 :  TuU  v.  Owen,  1  (A)  Beckwith's  case,  2  Ck).  56 : 

Y.  &  C.  £q. Ex.  19&.  Lusher    r.    Banbong,    Dy.    290 a: 

(e)  10    Co.    43  a :    Incledon    v.  Swanton  v.  Raven,  3  Atk.  105 ;  Gilb. 

Northcote,  3  Atk.  430.  Uses,  40 ;  Owen,  6. 

(d)  Cotterell  v.  Homer,  13  Sim.  (i)  Webb  v.  Worfield,  22  Vin. 
512 ;  7  Jur.  544.  Ab.  232. 

(e)  By  3  &  4  W.  4.  c.  74. 

(/)  Helps  V.  Hereford,  2  B.  & 
Aid.  242. 
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show  that  she  did  not  agree  to  it  at  the  time,  and  therefore 
her  dissent,  declared  sometime  aftenrardS|  and  after  his 
death,  was  not  sufficient  to  avoid  it.  (a) 

7.  When  the  husband  and  wife  made  declarations  of  nses 
which  were  entirely  diflFerent,  both  were  void  (6),  excepting 
that  the  husband's  interest  was  bound  by  that  which  he  had 
made,  (e)  If  their  declarations  of  uses  differed  as  to  the 
first  limitations,  but  agreed  as  to  those  in  remainder,  both 
were  void  (d),  though  it  has  been  suggested  that  the  ulterior 
limitations  might  take  effect  as  springing  uses,  (e)  K  they 
agreed  as  to  part  of  the  land,  they  were  good  as  to  that 
part  (/)  ;  and  Mr.  Jacob  considers  (g)  that  it  would 
perhaps  be  held  by  analogy,  that  if  they  agree  as  to  the  first 
uses,  but  differ  as  to  the  subsequent  limitations,  they  would 
be  good,  so  fiar  as  they  coincide,  though  this  point  does  not 
appear  to  have  been  decided.  (A) 

8.  The  wife  was  not  competent  to  levy  a  fine  without  the 
concurrence  of  her  husband,  and  therefore  if  it  appeared  by 
the  record  of  a  fine  that  it  was  levied  by  a  married  woman 
alone,  it  was  voidable  for  error  in  the  record,  and  would  not 
bind  her  or  her  heirs,  (i)  But  if  she  had  levied  a  fine  as  a 
feme  sole,  not  disclosing  the  fsict  of  her  coverture  on  the 
record,  and  the  fine  was  not  avoided  by  the  husband,  it  was 
binding  on  her  and  her  heirs,  as  they  were  estopped  from 
averring  against  the  record,  that  she  was  a  feme  covert*  (k) 
The  husband  might,  however,  during  the  coverture,  defeat 


(a)  D7er,  290 :  3  Atk.  105  :  see 
VresUm  on  Coavejandiigy  voL  1. 
p.  814. 

(b)  2  Co.  57. 

(e)  Bfbor,  196 :  Gilh.  Uses,  40. 
Id)  2  Ck).  58. 

(e)  Preston.  Cony.  voL  1.      17. 
(/)  2  Co.  58. 
(ff)  1  Rop.  H.  &  W.  141. 
(h)  See  Fres.  Conv.  314:  Gilb. 
Uses,  by  Sugden,  41  n. 


(t)  1  Sid.  122 :  1  Taunt  38. 

(A)  Hob.  225 :  2  B.  C.  C.  388. 
In  Gompton  v.  CoUinBon,  1  H.  BL 
343,  it  was  denied  that  the  fine  in 
this  case  operates  by  estoppel,  bnt  it 
was  not  considered,  as  Mr.  Jacob 
notices  (1  Bop.  H.  &  W.  142  n^  that 
the  fine  owes  its  efTect  to  !the  mis- 
statement on  the  record,  which  the 
wife  and  her  heirs  me  not  at  liberty 
to  set  right 
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the  fine  thus  levied;  it  was  then  avoided  in  toto,  and  the 
former  nfies  refltored. 

If  the  husband  was  intitled  to  be  tenant  by  the  curtesy, 
he  might  also  have  entered  after  the  wife's  death  (a)  ;  but 
in  this  case  it  is  said  that  the  fine  was  only  avoided  to  the 
extent  of  his  interest,  (b) 

9.  In  some  instances  married  women  were,  under  par- 
ticular circumstances,  permitted  to  levy  fines  alone,  as  if 
unmarried.  In  these  cases  the  Court  did  not  make  any 
order  to  sanction  or  give  validity  to  the  fine,  but  it  was  left 
open  to  the  husband  to  defeat  it.  (c) 

10.  But  fines  and  recoveries  were  abolished  by  the 
3  &  4  W.  4.  c.  74.  The  77th  section  of  this  act  enables 
the  wife  in  every  case,  (except  where  she  is  tenant  in  tail, 
for  wMch  provision  is  made  by  the  40th  section,)  by  deed 
to  dispose  of  lands,  and  money  subject  to  be  invested  in  the 
purchase  of  lands,  and  also  to  dispose  of,  release,  surrender, 
or  extinguish  any  estate  {d)  which  she  alone,  or  she  and 
her  husband  in  her  rights  may  have  in  any  lands,  or  in  any 
such  money ;  and  also  to  release  or  extinguish  any  power 
relating  to  lands  or  such  money. 

11.  The  husband  is,  however,  required  to  concur  in  the 
deed,  which  must  be  acknowledged  by  the  wife  as  therein- 
after directed. 

12.  The  act  is  not  to  extend  to  copyholds  where  the 
objects  to  be  efiected  by  the  77th  section  could  previously 
have  been  efiected  by  a  surrender. 

IS.  Provision  is  made  in  ensuing  sections  of  the  acts  for 


(a)  Shep.  Touch.  7. 

{b)  1  Prest  Convey.  255 : 
Vin.  Ab.  Fine,  T.  pL  4. 10. 

(e)  Moreau  8  case,  2  BL  1205 : 
Stead  V.  Izard,  1 N.  B.  812 :  ex  parte 
Alney,  1  Taunt.  37 :  ex  parte  St. 
George,  8  Taunt  590 :  IFrestOon- 
Tey.  254. 

{d)  By  the  first  section  of  the  act 


the  word  eetate  is  to  extend  to  an 
estate  in  equity  as  well  as  at  law, 
and  also  to  any  interest,  charge,  lien, 
or  incumbrance  in,  upon,  or  affect- 
ing lands  at  law  or  in  equity,  and 
also  to  any  interest^  charge,  lien,  or 
incumbrance  in,  upon,  or  affecting 
money  subject  to  be  invested  in 
land* 
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the  acknowledgment  of  the  deed  by  the  wife  (a),  who  before 
her  acknowledgment  is  taken  is  to  be  separately  examined  as 
to  her  consent  to  it,  without  which  it  will  be  void,  (b) 

14.  The  Court  of  Common  Pleas  is  authorised  to  dispense 
with  the  husband's  concurrence  in  certain  cases,  (c)  This 
has  been  done  where  he  was  a  lunatic  ((2),  where  he  had 
absconded  and  his  residence  was  unknown  to  his  wife  (e), 
where  he  had  absconded  after  committing  an  act  of  bank- 
ruptcy (/),  where  he  had  resided  for  more  than  twenty 
years  with  another  woman  (g)j  and  where  the  parties  were 
living  separate  by  mutual  consent,  and  the  husband  had  re- 
fused to  join  unless  part  of  the  purchase-money  was  paid  to 
him.  (A) 

15.  But  the  husband's  concurrence  will  not  be  dispensed 
iinth  where  his  absence  is  only  temporary,  (i)  And  where 
the  husband  was  abroad*  and  had  not  been  heard  of  for 
two  years,  it  being  stated  by  the  wife  in  her  affidavit  that 
she  believed  he  would  never  return,  the  application  was  re- 
fused, (k) 


(a)  Sect.  79 — S9 :  see  as  to  these 
provisions,  and  the  decisions  which 
have  been  made  thereon,  App.  No. 
10. 

(b)  Sect  80. 

(c)  Sect.  91 ;  as  to  the  form  of 
the  rule  to  dispense  with  the  hus- 
band's concurrence,  see  ex  parte 
DuffiU,  5  Man.  &  G.  378 ;  6  Scott, 
N.  B.  63.  An  affidavit  is  required  to 
be  made  by  the  wife,  see  re  Bruce, 
3  Scott,  N.  B.  593 ;  9  DowL  P.  C. 
840 :  re  WilUams,  1  Man.  &  6. 881 ; 
2  Scott,  N.  B.  120  ;  9  Dowl.  P.  C. 
72:reHor8fall,3Man.&G.  132;  10 
Law  J.  N.  S.  C.  P.  292  :  re  N07,  7 
Scott,  N.  B.  434.  As  to  what  affi- 
davit is  sufficient  when  the  wife  is 
residing  abroad,  see  in  re  Schiff,  1 
DowL&L.  P.  C.911. 

(d)  Ex  parte  Thomas,  4  Moo.  & 


S.  331 :  see  in  re  Turner,  3  C.  B. 
166.  But  where  the  wife  was  living 
apart  from  the  husband,  who  was  in 
a  state  of  mind  which  rendered  it 
difficult  to  procure  his  concurrence, 
the  court  required  that  previous  ap* 
plication  should  be  made  to  him. 

Mirfin  to ,  4  Man.  &  G.  635 ; 

S.  C,  re  Murphy,  5  Soott,  N.  B.  166. 

{e)  Ex  parte  Shuttleworth,  4 
Moo.  &  S.  331 91 ;  ex  parte  Stone,  9 
DowL  P.  C.  843  :  Anon.  2  Jur.  945. 

(/)  Ex  parte  Gill,  1  Bing.  N.  C. 
168. 

{g)  Ex  parte  Shirley,  5  Bing.  N. 
C.226;  7  Scott,  174;  7  DowL  P. 
C.250;  3  Jur.  124. 

(A)  In  re  Woodcock,  1  C.  B.  437. 

(t)  Ex  parte  Gibnore,  3  C.  B.  967. 

(A)  In  re  Smith,  16  Law  J.  N.  S. 
C.  P.  168. 
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16.  In  these  cases  the  Court  gives  the  parties  general  au- 
thority to  convey,  and  will  not  sanction  particular  forms  of 
conveyance,  (a) 

17.  It  seems  that  where  a  statute  authorises  the  purchase 
of  lands  in  which  the  wife  has  an  interest,  and  the  Court  has 
power  to  distribute  the  money  among  the  parties  intitled, 
the  exercise  of  such  authority  by  the  Court  is  in  lieu  of 
the  solemnities  ordinarily  required  for  the  conveyance  of 
the  wife's  real  property  on  a  pa3nnent  of  her  money  out  of 
Court,  (b) 

18.  It  is  questionable  whether  a  married  woman  was  en- 
abled to  convey  her  contingent  interests  under  the  7  &  8 
Vic.  c.  76.  (c)  But  this  act  was  repealed  by  the  8  &  9  Vic. 
c.  106,  which  enables  married  women,  by  deed  executed  ac- 
cording to  the  provisions  of  the  fines  and  recoveries  act,  to 
dispose  of  contingent,  executory,  and  future  interests,  and 
possibilities  coupled  with  an  interest,  and  also  rights  of 
entry,  (d) 

19.  It  has  been  considered  doubtfiil  whether  the  fines  and 
recoveries  act  enabled  the  wife,  if  she  was  a  trustee,  to  dis- 
claim, (e)  But  now,  by  the  8  &  9  Vic.  c.  106  (/),  an  estate 
or  interest  in  any  tenements  or  hereditaments  in  Englan 
may  be  disclaimed  by  a  married  woman,  by  deed  exe- 
cuted according  to  the  provisions  of  the  fines  and  recoveries 
act. 

20«  By  immemorial  custom  prevailing  in  particular  places, 
a  bargain  and  sale,  &c.  by  the  husband  and  wife,  when  she 
is  examined  according  to  such  custom,  will  bind  her  and  those 
claiming  under  her ;  such  conveyances  were  equivalent  to  a 


(a)  In  re  WoodaU,  3  C.  B.  639..  (d)  Sect  6. 

(b)  JSx  parte  "El^Banf  in  re  Trimij  (e)  See  Cruise's  Digest,  4th  ed. 
House  Corporation  Act,  2  Y.  &  C.  by  White,  vol.  7,  p.  13|  and  voL  4. 
£q.  Ex.  528.  p.  19. 

(c)SeeNealeontheBealFlropert7        (/)  Sect.  ?• 
Acts  of  1845,  p.  50. 

VOL.  II.  B 
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fine  (a)y  and  are  protected  by  an  act  of  parliament  passed 
in  34  Hen.  8.  (b) 

21.  A  surrender  by  the  husband  and  wife  of  copyholds 
when  she  is  duly  examined  will  bind  her  and  her  heirs,  (c) 

22.  It  seems  that  a  special  custom  will  authorise  a  surren* 
der  by  the  wife  alone  Mrith  the  assent  of  the  husband.  ((2) 

23.  In  Seaman  v.  Mawe  (e)j  although  there  was  no  such 
i^ecial  custom,  a  surrender  by  the  wife  alone  to  the  use  of 
her  husband  was  supported,  the  wife  having  been  separately 
examined,  and  the  husband's  assent  being  presumed  from  his 
presence  in  Court  and  immediate  admission. 

24.  It  seems  that  a  custom  requiring  that  the  husband's 
consent  should  be  expressed  on  the  surrender  would  be  good, 
and  that  where  the  custom  requires  the  husband's  consent,  it 
will  not  be  restricted  to  cases  where  he  has  no  interest  in  the 
estate.  (/) 

25.  But  a  custom  for  the  wife  to  dispose  of  her  copyholds 
by  surrender  without  the  husband's  asseilt  is  bad.  (g) 

26.  In  Compton  v.  CoUinson  (A),  where  the  husband  and 
wife  were  living  apart  under  articles  of  separation,  the  hus- 
band covenanted  to  join  in  all  necessary  conveyances,  and  in 
surrendering  certain  copyholds  as  the  wife  should  appoint. 
It  was  held  that  the  wife  might  alone  surrender  the  copy- 
holds, and  that  without  a  special  custom  to  enable  her  to  do 
so ;  for  that  the  wife  was  tenant,  and  not  the  husband,  and 
that  the  estate  could  be  forfeited  or  surrendered  by  her  acts 
only,  and  not  by  his. 

27.  But,  as  Mr.  Jacob  remarks  (e),  the  judgment  in  this 
case  was  founded  partly  on  the  opinion,  since  exploded,  that 

(a)  2  Inst.  678  :  Com.  Dig.  B.  &  (e)  8  Bing.  378  ;  11  Moo.  243. 
F.  0. 4 ;  see  also,  asto  the  custom  of  (/)  Doe  «.  Shehon,  8  A.  fc  £ 
London    in    this    respect,   Bohun's  266 ;  4  Not.  A  M.  857. 
FrivH^a  Londini,  241,  3d  ed.  (g)  Stevens  v.  TjireHi,  2  Wils.  L 

(b)  Chap.  22.  (A)  1  H.  BL  834. 

(c)  Dyer,  363  b.  (i)  1  Bop.  H.  &W.l42n. 

(d)  Taylor  v.  Fhillips,  1  Ves.  Sen. 
229 : 1  Watk.  Cop.  64 :  Gilb.  Ten.  322. 
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a  feme  oovert  migbt^  after  artides  of  separation,  be  considered 
at  law  aa  standing  in  the  situation  of  a  feme  sole,  and  partly 
on  the  ground  tliat  a  surrender  by  the  wife  alone  might  bind 
her  and  her  heirs  by  analogy  to  the  operation  of  her  fine,  an 
analogy  disclaimed  in  other  cases,  (a) 

28.  Now,  however,  by  the  3  &  4  W.  c  74  (5),  the  husband's 
ocmcurr^iGe  will,  in  certain  cases,  be  dispensed  with. 

29.  The  wife  cannot  appoint  an  attorney  to  surrender  her 
GC^ybolds  without  a  custom,  and  it  seems  doubtful  whether 
she  could  do  so  even  by  virtue  of  a  custom,  (c) 

30.  Where  by  custom  the  husband  and  wife  may  surrender 
to  the  use  of  her  will,  the  wife  being  separately  examined, 
her  wiU,  without  a  previous  surrender,  will  not  be  effectual. 
The  surrender  not  being  formal  in  this  case,  was  not  dis- 
pensed with  by  the  55  Geo.  3,  c.  192.  (d)  This  statute  has 
been  repealed  by  the  late  will  act  (^),  which  has  dispensed 
with  a  surrender  to  the  use  of  a  will.  But  it  is  presumed  that 
the  same  construction  will  be  given  to  this  act,  as  to  the 
necessity  of  a  surrender  to  the  use  of  a  will  of  a  married 
woman,  as  to  the  repealed  act. 

31.  The  separate  examination  of  the  wife  for  the  purpose 
of  surrendering  may  by  custom  be  taken  before  two  of  the 
tenants  of  the  manor  out  of  Court.  (/) 

32.  By  the  fines  and  recoveries  act  (^),  surrenders  by  the 
husband  and  wife  of  equitable  estates  in  copyholds,  where  she 
is  separately  examined,  are  made  as  binding  upon  her  as  if 
the  estates  were  legal,  and  previous  surrenders  of  a  similar 
nature  are  declared  to  be  valid. 

33.  The  11  G.  4  &  1 W.  4,  c  65  (A)  (which  has  repealed 

(a)  2  Wili.2;  1  Ves.  Sen.230.  (e)  7  W.  4.  &  1  Vic.  c. 26- 

(b)  Sect.  91.  See  p.  48,  ante;  and         (/)  Driver  ».  Thompson,  4  Taunt. 
ex  parte  Shirley,  there  cited.  294. 

(c)  Gnduun  t>.  Jackson^    Q.  B.        (^r)  a  &  4  W.  4.  c  74,  Beet  9a 
811 ;  14  Law  J.  N.  S.  Qp  6.  129 1  9        (A)  Sect.  12. 

Jar.  275. 

(d)  Doe  d.  Nethcrcole  v.  Bartle, 
5  B.  &  Aid.  492. 

E  2 
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a  former  statute  which  contained  similar  provisions  (a)  ),  has 
removed  the  disability  of  coverture  in  instances  when  the 
wife  is  seised  or  possessed  of  leasehold  property  for  lives  or 
for  years,  so  as  to  enable  her,  or  any  other  person  on  her  behalf, 
to  surrender  the  old  and  take  new  leases.  It  is  enacted  by 
the  statute,  that  in  all  cases  where  a  married  woman  was  or 
should  become  intitled  to,  or  interested  in,  any  lease  or  leases 
for  life  or  lives,  or  for  years  absolutely  determinable  upon  a 
life  or  lives,  she,  or  any  person  or  persons  on  her  behalf, 
may  apply  to  the  Courts  of  Chancery,  or  to  the  other 
Courts  of  Equity  in  England,  or  of  Great  Session  of  the 
Principality  of  Wales,  by  petition  or  motion ;  and  that^  by 
the  order  and  direction  of  any  of  those  Courts,  she,  or  any 
person  to  be  appointed  in  her  stead  by  the  Courts,  may  by 
deed  surrender  such  lease  or  leases,  and  accept  and  take,  in 
the  name  and  for  the  benefit  of  the  married  woman,  a  new 
lease  or  leases  during  such  number  of  lives,  or  for  such 
number  of  years  determinable  upon  lives,  or  for  such  number 
of  years  as  were  mentioned  in  the  lease  or  leases  surrendered 
at  the  making  thereof  respectively,  or  otherwise  as  those 
Courts  should  direct.  And  the  act  declares  that  the  fines 
for  renewal  and  the  incidental  charges  shall,  unless  other- 
wise paid  or  secured,  be,  together  with  interest,  a  charge  upon 
the  leasehold  premises,  for  the  use  and  benefit  of  the  persons 
advancing  the  same  (b) ;  and  that  the  renewed  leases  shall 
operate  and  be  to  the  same  uses,  and  be  liable  to  the  same 
trusts,  charges,  incumbrances,  dispositions,  devises,  and  con- 
ditions as  the  surrendered  leases,  (c) 

34.  We  have  seen  that  the  wife's  cx>nsent  will  not  be 
allowed  to  be  taken  in  equity  for  the  disposal  of  her  rever- 
sionary personal  estate  by  analogy  to  the  eflfect  which  a  fine 
formerly  had  at  law.  (d) 

35.  However,  besides  its  admission  for  the  purpose  of 
waiving  her  equitable  right  to  a  provision  out  of  her  choses 

(a)  29  Geo.  2.  c.  31.  (c)  Sect.  15. 

(b)  Sect.  14.  (d)  Vol.  L  p.  92, 
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in  action,  which  has  been  already  considered  (a),  her  consent 
in  Coort  has  sometimes  a  further  effect,  as  in  cases  where  it 
has  been  taken  for  the  purpose  of  declaring  her  election.  (6) 

36.  Where  money  is  given  on  trust  to  be  laid  out  in  pur- 
chasing land,  to  be  conveyed  to  a  feme  covert,  she  may,  on 
an  examination  in  Court,  or  before  commissioners,  elect  to 
take  it  as  money,  (c) 

37.  If  the  land,  when  purchased,  is  to  be  settled  upon  her 
in  tail,  her  election  was  formerly  made  by  a  like  examination 
upon  a  petition  under  the  statute  39  &  40  Geo.  3.  c.  56.  But 
this  act  was  repealed  by  the  7  G.  4.  c.  45,  which  (except  as 
to  proceedings  commenced  before  Jan.  1st,  1834)  has  been 
also  repealed  by  the  late  act  for  the  abolition  of  fines  and 
recoveries,  (d) 

38.  The  subject  of  the  execution  of  powers  by  married 
women,  and  of  the  validity  of  wills  made  by  the  wife  where 
she  is  executrix,  or  by  her  husband's  permission,  will  be  con- 
sidered in  the  three  ensuing  sections. 

(a)  Chap.  7.  ante.  71 :  Binford  v.  Bawden^  1  Yes.  Jun. 

(b)  As  to  the  wife's  election  in  a     512. 

suit,  see  Appendix  No.  7.  (d)  8  &  4  W.  4.  c.  74,  sect.  70. 

(c)  Pearson  v,  Brereton,  3  Atic. 
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SECTION  m. 


OF  THE  EXECUTION   OF  POWERS  BY  MARRIED  WOMEN. 


2.   fFife  may  execute  mere  autho- 

rity. 
8.  Crifi  to  wife  upon  condition  to 

tell  or  convey, 
4,  May    execute    powers    coupled 

with  an  interest, 
8.  P&wer  not  affected  by  subsequent 

marriage. 
9*  Appointment  good  though  wife 

not    expressly  empowered    to 

appoint  during  coverture, 

10.  Power  to  woman  ^^  being  sole^ 

not  exercisable  during  cover- 
ture. 

11.  Where  power  confined  to  par^ 

ticular  coverture, 

12.  Effect    of    agreement    between 

husband  and  wife  that  she 
shall  dispose  of  her  real  es' 
tates, 

13.  Mr,  Roper's  remarhs, 

14.  Effect  where    such    agreement 

after  marriage. 


19.   Where  wife  takes  legal  fee  with 
power, 

22.  Specific  performance  of  wife's 

agreement  to    execute  power 
compelled, 

23.  Wife's  will  under  power  must 

be  proved, 

24.  Practice    as  to  probate:    Mr, 

Jacobus  remarhs, 

25.  Where  probate  has  been  refused, 

29.  Probate  now  granted  wherever 

power  alleged^  semble* 

30.  Equity,  if  necessary^  wUl  dis" 

pense  with  probate,  semble. 

3 1 .  Whether  power  properly  created 

not  to  be  decided  by  eccledas- 
tical  court. 

32.  But   its    decision  as  to  testa- 

mentary nature  of  instrument 
conclusive, 

33.  Solemnities  required  to  execution 

of  powers. 

34.  Effect  of  new  will  act. 


1.  It  seems  to  be  a  natural  deduction  from  the  principles 
upon  which  the  disabilities  of  coverture  are  founded,  that 
those  cases  must  be  excepted  out  of  the  general  rule  in 
which  the  interests  of  the  husband  and  wife  are  not  in  the 
least  affected  by  her  separate  acts. 

2.  She  may  therefore  execute  a  mere  authority,  whether 
it  be  given  before  or  after  marriage ;  for  that  has  no  opera- 
tion upon  any  interests  belonging  either  to  herself  or  her 
husband,  and  she  is  no  more  than  the  instrument  of  another 
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pcraon;  ao  that  a  power  given  to  her  to  convey  another's 
estate  may  be  executed  by  her  without  her  husband's  con- 
carrence,  and  even  in  his  favour,  (c)  In  the  exercise  of 
such  authority,  the  wife,  as  a  feme  sole,  may  do  every 
necessary  act ;  for  whatever  she  is  obliged  to  do  will  be  con- 
sidered, not  as  her  own,  but  as  the  acts  of  her  principal. 

3.  So,  if  land  be  given  to  a  w<Hnan  whilst  single,  who 
afterwards  marries,  or  during  her  marriage,  upon  condition 
to  sell  or  to  convey  them  to  another  person,  she  alone  may 
yerform  the  condition,  {b) 

4.  Aa  to  the  execution  by  the  wife  of  powers  coupled  with 
an  interest,  it  is  observed  by  Sir  E.  Sugden  (c),  that  when 
we  consider  that  a  power  not  simply  collateral  gives  the 
complete  dominion  over  the  estate  to  the  extent  of  the 
power,  we  may  perhaps  incline  to  think  that  a  married 
woman  ou^t  not  to  have  been  permitted,  in  opposition  to 
the  rule  of  law,  to  divest  herself  of  any  estate  or  interest  by 
the  mere  execution  of  a  writing  without  a  fine  or  recovery, 
although  certainly  there  is  no  objection  to  her  executing 
a  power  simply  collateral,  which  distinction  appears  to  have 
been  adopted  by  Chief  Justice  Bridgeman.  It,  however, 
has  long  been  firmly  settled,  that  a  married  woman  msy 
execute  a  power,  whether  appendant,  in  gross,  or  simply 
collateral,  and  as  well  over  a  copyhold  as  a  freehold  estate,  {d) 

5.  Accordingly,  if  under  a  deed  or  will  the  wife  take  as 
tenant  for  life,  with  a  general  power  of  appointing  the  fee, 
she  may  convey  the  estate  by  an  execution  of  the  power, 
the  appointee  taking  the  estate  under  the  deed  or  will,  (e) 

6.  So,  if  the  wife  be  tenant  for  life,  with  remainder  to 
such  uses  as  she  shall  appoint,  and  in  default  of  appointment 
to  herself  in  fee,  she  alone  may,  by  appointment,  defeat  her 
own  remainder,  although  she  cannot,  by  an  instrument  inde- 

(a)  Co.  Lin.  187  b;  52  a.  (d)  See  the  oases  cited  in  I  Sug. 

lb)  2  BolL  Rep.  68 :  Br.  Cai  in     Pow.  181,  7th  ed. 
Yita^  pL  15:  and  Dev.  pi.  12.  (e)  Daniel  v.  Upton,  No/s  Rep^ 

(e)  1  Sag  Pow.  180,  7th  ed.  80 :  Sir  W.  Jones,  137 :  1  P.  W.  149. 
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pendent  of  her  power,  convey  away  her  remainder  without 
the  concurrence  of  her  husband,  formerly  in  a  fine  or  re- 
covery (a),  but  now  in  a  deed  executed  as  required  by  the 
late  fines  and  recoveries  act.  (6) 

7.  Upon  the  same  principle,  if  she  be  tenant  for  life,  with 
a  power  of  leasing,  she  alone  may  exercise  the  power  (c)  ; 
but  she  cannot  without  a  statute  deed  grant  such  a  lease  or 
leases,  if  she  have  not  resort  to  the  execution  of  her  power. 

8.  When  a  power  is  given  to  an  unmarried  woman,  who 
afterwards  marries,  or  to  a  married  woman  who  survives  her 
husband,  and  marries  again :  in  all  such  cases  she  may 
execute  the  power,  and  the  concurrence  of  her  husband  is 
not  necessary,  (rf) 

9.  And  the  appointment  will  be  good,  although  the  wife  is 
not  expressly  empowered  to  appoint  "  during  coverture."  (e) 

10.  But  a  power  given  expressly  to  a  woman  "being 
sole,"  cannot  be  exercised  by  her  during  coverture.  (/) 

1 1 .  And  where  a  power  is  confined  to  a  particular  coverture, 
it  can  of  course  only  be  executed  during  such  coverture,  (g) 

12.  It  was  unsettled,  previously  to  the  case  of  Wright  v. 
Cadogan(A)  (finally  determined  in  the  House  of  Lords), 
and  that  of  Rippon  v.  Dawding(i),  whether  the  husband 
and  wife  by  mere  agreement  before,  and  in  contemplation 


(a)  2  Ves.  Sen.  191. 

(ft)  3  &  4  W.  4.  c.  74,  sect.  40  & 
77.  The  powers  of  disposition  given 
to  the  wife  over  her  real  estate  hj 
this  act,  are  not  to  interfere  with  the 
exercise  of  any  power  which,  inde- 
pendently of  the  act,  might  be  vested 
in  her,  except  so  far  as  the  power 
may  have  been  suspended  or  extin- 
guished by  any  disposition  under  the 
act,  see  sect.  78. 

{c)  See  2  Com.  Hep.  496. 

(rf)  Ibid.  p.  182. 

(e)  Doe  d.  Bloomfield  r.  Eyre,  3 
C.  B.  557  ;  16  Law  J.  N.  S.  C.  P. 
64  ;  10  Jur.  1084. 


(/)  The  Marquis  of  Antrim  v.  the 
Duke  of  Buckingham,  1  Eq.  Ca.  Abr. 
343,  pi.  4 ;  1  Ch.  Ca.  17 ;  2  Freem. 
168,  cited  from  the  Registrar's 
Book,  B.  1662,  fo.377,  in  Bridg- 
man'e  Judgments,  by  Bannister,  p. 
617. 

(g)  Morris  v.  Howes,  4  Hare, 
599 ;  16  Law  J.  N.  S.  Chan.  121 ; 
9  Jur.  966 ;  2  Eq.  R.  299 ;  affirmed 
on  appeal,  10  Jur.  955. 

(A)  2 Eden,  239 ;  1  Bro.  Pari.  Ca. 
486. 

(i)  AmbL  565. 
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of  marriage,  that  she  might  dispose  of  her  real  estate  by 
deed  or  will  during  the  coverture,  could  enable  her  to 
defeat  the  right  of  her  heir,  after  her  death,  by  either  of 
those  instruments,  since  by  descent  of  the  legal  estate  he 
acquired  a  complete  title  at  la>Y.  And  it  was  doubted 
whether  a  Court  of  Equity  could  upon  any  principle  affect 
the  conscience  of  the  heir,  and  oblige  him  to  perform  the 
agreement,  since  both  the  deed  of  a  married  woman  without 
a  fine,  and  her  will,  were  void  instruments  from  the  disability 
of  coverture,  and  the  heir  was  not  a  party  to  the  contract. 
Lord  Hardwicke  expressed  his  doubts  upon  the  subject  in 
Peacock  v.  Monk  (a),  but  the  two  cases  before  referred  to 
have  removed  all  uncertdnty  upon  the  subject,  in  de- 
termining that  a  Court  of  Equity  will  consider  the  heir  as  a 
trustee,  and  oblige  him  to  make  a  conveyance  to  the  party 
in  favour  of  whom  the  wife  appointed  the  property. 

13.  Mr.  Roper  remarks  (&),  that  the  grounds  upon  which 
such  an  agreement  is  binding  upon  the  heir  appear  to  be,  that 
the  agreement  having  been  made  before  marriage,  at  a  period 
when  the  wife  was  able  to  contract ;  and  as  it  clearly  appears 
to  have  been  the  intention  of  the  parties  that  the  wife  should 
reserve  to  herself  a  power  to  dispose  of  her  own  lands  during 
the  coverture,  she,  therefore,  and  the  persons  claiming  under 
her  appointment,  have  a  right  to  the  interposition  of  a  Court 
of  Equity  to  give  full  effect  to  the  marriage  agreement,  and 
to  remove  any  obstacles  which,  in  point  of  form,  or  other- 
wise, invalidated  the  appointment  at  law;  the  more  es- 
pecially, since  the  wife  might  have  obliged  her  husband  to 
concur  in  a  fine  and  settlement  of  the  estates  pursuant 
to  his  engagement,  which  a  Court  of  Equity,  according 
to  its  well-known  practice,  will  consider  to  have  been  per- 
formed, (c) 

(a)  2  Ves.  Sen.  191 :  Bramball  v.  {b)  2  Rop.  H.  &  W.  178. 

Hall,  AmbL  467 ;  2  Eden.  220 :  see  (c)  See  Power  r.  Bailey,  1  Ball 

2  Bro.  C.  C.  644 :   2  T.  R.  695 :  &  Beat.  249. 

George  r. ^  Ambl.  627. 
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14.  Such,  then,  being  the  rule  of  Equity  in  regard  to  the 
heif)  upon  an  agreement  between  husband  and  wife  before 
marriage,  that  she  shall  have  a  disposing  power  over  her 
real  estates  when  no  conveyance  of  them  to  trustees  is  made 
for  the  purpose,  Mr.  Roper  inquires  whether  the  heir  will 
be  equally  bound  by  such  an  agreement  made  after  the 
marriage. 

In  answer  to  this  question,  he  observes,  that  the  before* 
mentioned  principle  does  not  equally  apply  to  an  agree- 
ment after  marriage  as  to  one  entered  into  before  marriage^ 
since  in  the  former  case  the  wife  is  disabled  from  entering 
into  any  contract  in  regard  to  her  real  properly^  either  to 
bind  herself  or  heir,  and  the  husband's  agreement  can  only  be 
obligatory  upon  himself  to  the  extent  of  his  interest  in  the 
estate ;  so  that  the  agreement  in  the  present  instance  cannot, 
as  he  presumes,  bind  the  wife's  heir,  and  convert  him  into  a 
trustee  of  the  legal  estate,  which  he  takes  by  descent,  for  the 
appointees  of  the  wife. 

15.  In  Dillon  t;*  Grace  (a),  Lord  Redesdale  marks  the 
distinction  between  the  two  cases  in  these  words:  "In 
Wright  V.  Englefield  (6),  and  all  the  cases  of  that  nature, 
the  question  was,  whether  a  feme  covert  not  having  actually 
conyeyed  her  estate,  but  having  previous  to  her  marriage 
entered  into  a  contract  lo  convey  to  certain  uses,  that 
contract  (even  so  far  as  it  was  a  stipulation  for  her  own 
benefit)  should  be  confiddered  as  binding  against  her  own 
heirs,  in  the  same  manner  as  the  contract  of  any  other 
person.  A  Court  of  Equity  held  that  her  heir  was  bound 
as  she  was  bound  herself.  This  question  could  not  arise  in 
the  case  of  a  mere  contract  to  convey  entered  into  after 
marriage ;  for  the  wife's  mere  contract  after  marriage  would 
have  been  void,  whether  made  for  her  own  benefit  or  that  of 
other  persons/' 

16.  The  above  distinctions  seem  equally  to  prevail  when 

(a)  2  Sch.  &  Lefroj,  463.  {b)  Ambl  468. 
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the  -wife  is  cestuique  trust  of  her  real  property,  the  legal  estate 
being  oatstanding  ;  because  the  same  rule  is  applicable  to  a 
trust  as  to  a  legal  estate,  equity  following  the  law.  In 
Wright  v.  Cadogan  (cs),  Lord  Northington  observed  "that 
there  was  no  rule  so  certain,  so  general,  and  so  strongly  ad- 
hered to  by  the  ablest  judges  who  had  presided  in  equity,  as 
to  observe  in  omnibus  the  rules  of  law  with  respect  to  the 
regulation  of  property,  and  that  such  rules  had  been  always 
strictly  observed  as  principles  in  a  Court  of  Equity." 

17.  If,  then,  the  wife  be  cestuique  trust  in  fee  of  real 
estates,  and  she  and  her  husband,  by  articles  in  writing 
before  marriage,  agree  ti>at  she  shall  have  power  to  dispose  of 
the  trust  property ;  her  disposition  will  be  good  against  her 
heir  (d),  as  it  is  where  the  wife  is  seised  of  the  legal  estate. 

18.  But  if  the  agreement  be  after  marriage,  then,  from  the 
analogy  between  legal  and  equitable  estates,  such  a  contract 
would  not  have  the  effect  of  empowering  the  wife  to  appoint 
the  absolute  trust  to  the  prejudice  of  her  heir,  who  would  be 
intitled  to  it  at  her  death,  if  not  disposed  of  by  her  in  such 
a  mode  as  by  law  is  allowed  to  married  women  to  pass  their 
estates  during  coverture. 

19.  With  respect  to  real  estates  which  may  accrue  to  the 
wife  during  the  marriage  by  deed  or  will,  if  no  trustees  be 
interposed,  and  the  instruments  express  that  the  lands  shall 
be  to  her  separate  use,  and  that  she  shall  have  power  to  dis- 
pose of  them ;  although  she  take  the  legal  fee,  she  may  never- 
theless appoint  it,  which  will  bind  her  heir  and  convert  him 
into  a  trustee  for  the  appointee,  notwithstanding  the  case  of 
Goodhill  V.  Brigham.  (c) 

20.  The  before-mentioned  agreements  between  husband 
and  wife,  respecting  her  power  to  dispose  of  her  real  estates, 
belong  entirely  to  the  jurisdiction  of  equity ;  for  being  execu- 

(o)  2  Eden,  25S :  see  also  2  P.        (c)  1  Bos.  &  PulL  193. 
W.  713. 

(b)  See    Wright    v.    Englefield,  , 

AmbL  468. 
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tory,  neither  they  nor  any  executions  of  the  powers  intended 
to  be  given  by  her  to  them,  convey  legal  titles.  Since,  there- 
fore, a  court  of  law  cannot  intenneddle  with  equitable  rights, 
there  can  be  no  redress  there  for  the  appointees,  (a) 

21.  In  Martin  v.  Mitchell  (6),  a  question  was  raised, 
whether  a  married  woman  having  a  power  of  appointment 
over  real  estate,  to  be  exercised  by  deed  attested  by  two 
witnesses,  could  be  compelled  to  exercise  it  in  favour  of  a 
person  to  whom  she  and  her  husband  had  agreed  to  sell. 
Sir  T.  Plumer,  M.  R.,  expressed  an  opinion  that  a  specific  per- 
formance of  her  agreement  could  not  be  compelled :  she  was 
relieved  from  the  disability  of  coverture  to  the  extent  of 
enabling  her  to  appoint  by  an  instrument  executed  vnth  the 
required  formalities;  without  them  it  was  only  the  agree- 
ment of  a  married  woman,  and  as  such  invalid. 

22.  But  a  contrary  doctrine  has  been  held  by  Lord  Lynd- 
hurst,  C,  in  the  late  case  of  Dowell  v.  Dew.  (c)  His 
Lordship  there,  adverting  to  Sir  T.  Plumer's  observations  in 
Martin  v.  Mitchell,  remarked  that  such  reasons  would  apply 
equally  to  the  case  of  a  defective  execution  of  a  power, 
whereas  it  had  been  long  established  that  a  defective  execu- 
tion of  a  power  might  be  supplied.  Notwithstanding  Sir  T. 
Plumer's  doubts,  he  thought  upon  principle  that  such  an 
agreement  was  binding,  and  might  be  supported  in  equity. 

In  the  above  case  it  had  been  held  by  Sir  J.  L.  E. 
Bruce.,  V.  C,  that  a  specific  performance  of  an  agreement 
to  make  a  lease  entered  into  by  the  wife,  who  was  tenant  for 
life  for  her  separate  use,  with  a  leasing  power,  might  be  en- 
forced against  her.  (d)  And  his  Honour's  decree  was  affirmed 
by  Lord  Lyndhurst  on  the  above  grounds. 

23.  To  establish  in  evidence  the  will  of  a  married  woman 
made  in  execution  of  a  power,  probate  of  it  in  the  Ecclesias- 

(a)  See  Lord  Kenyon's  judgment        (c)  12  Law  J.  N.  S.  Chan.  159. 
in  Doe  v.  Staple,  2  Term  Rep.  695.         {d)  lY.h  C.  C.  C.  855. 

{b)  2  Jac.  &  Walk.  413:  see  1 
Bro.C.C.21. 
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tical  Court  is  first  necessary,  in  order  to  confirm  judicially  its 
testamentary  nature. 

24.  Upon  the  subject  of  probate  of  a  will  made  by  the  wife, 
Mr.  Jacob  remarks  (a) : 

"  According  to  the  former  practice  of  the  Ecclesiastical 
Courts,  a  testamentary  appointment  of  personal  property  by 
a  feme  covert,  though  made  under  a  power  given  by  the 
husband,  was  not  admitted  to  probate  without  his  concur- 
rence. But  the  appointment  was  nevertheless  carried  into 
execution  in  equity ;  and  when  the  husband  had  agreed  by 
covenant,  or  bond,  to  permit  his  wife  to  dispose  of  property 
by  will,  he  was  liable  to  be  sued  at  law  for  refusing  his  con- 
sent, (b)  It  is,  however,  now  settled,  that  such  an  appoint- 
ment cannot  be  made  available,  either  at  law  or  in  equity, 
without  probate,  (c)  And  the  appointment  is  now  allowed 
to  be  proved  without  the  husband's  consent,  the  probate 
bdng  limited  to  the  property  comprised  in  the  power,  (d) 
In  these  cases  the  Ecclesiastical  Courts  will  not  look  nicely 
into  the  question  whether  the  appointment  is  authorized  by 
the  power,  as  the  grant  of  probate  does  not  determine  the 
right,  but  leaves  it  open  for  the  decision  of  the  temporal 
Courts,  (e)  " 

25.  However,  in  Allen  v.  Bradshaw  (/),  the  Court,  hold- 
ing that  it  was  bound  to  decide  in  the  first  instance  whether 
the  power  had  been  duly  executed,  accordingly  refused 
probate,  on  the  ground  that  the  power  was  not  duly  ex- 
ecuted.    And  in  a  subsequent  case  (^),  probate  was  refused, 

(a)  2  Rop.  H.  &  W.  188.  (d)  See  Tappenden  v.  Walsh,   1 

(&)  See  Yin.  Ab.  Baron  &  Feme,  Phill.  352 :   Moss  v.  Brander,  ibid. 

R.  a  :  4  Bom.  Eccl.  Law,  53:  Daniel  254. 

V.  Goodwin,  2  Sugd.  Powers,  App.         (e)  1  Phill.  353  :  and  seeBraham 

20.  V.  Burchell,  3  Add.  263  :  Draper  v. 

(c)  Ross  V.  Ewer,  3  Atk.  160 :  Hitch,  1  Hagg.  674. 
Stone  r.  Forsyth,  Dougl.  681 :  Jen-  (/)  1  Curt.  110. 
kins  V,   Whitehouse,    1  Burr.  54 :         (g)  In  the  goods  of  Monday,   1 

Rich  V,  Cockell,  9  Ves.  369 :  and  see  Curt.  590 :  see  also  in  the  goods  of 

Tucker  r.  Inman,  1  Car.  h  Marsh.  Boswell,  3  Curt  745 :  and  Hughes 

83;  4  Man.  &  6. 1049;  5  Scott  N.R.  v.  Turner,  4  Hagg.  30. 
843. 
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on  the  ground  that  there  was  no  proof  of  the  due  esecution 
of  the  will,  the  settlement  not  being  before  the  Court. 

26.  But  where  it  was  admitted  that  a  married  woman 
had  power  to  dispose  of  a  sum  of  money  placed  to  her  credit 
at  a  banker's,  but  it  was  doubtful  whether  she  had  in  fact 
disposed  of  it,  the  Court  considering  that  to  be  a  question 
of  construction  which  did  not  fall  within  its  province  to  de- 
termine, granted  probata  to  the  executors  limited  to  the 
settled  property,  and  all  accunMilations  over  which  she  had 
a  disposing  power,  and  which  she  had  disposed  of.  (a) 

27.  However,  in  Tugnall  v.  Hankey  (6),  it  was  held,  that 
although  the  Ecclesiastical  Court  can  alone  declare  a  writing 
to  be  testamentary,  yet  that  it  is  not  called  upon  to  look 
at  the  power,  but  only  to  say,  that  if  the  testator  had  the 
power,  the  instrument  is  testamentary. 

28.  Accordingly,  in  the  late  case  of  Barnes  v.  Vincent  (c), 
where  the  Ecclesiastical  Court  had  refused  probate  of  tiie 
will  of  a  married  woman,  on  the  ground  that  the  power  was 
defectively  executed,  it  was  held  on  appeal  to  the  privy 
council,  that  the.  Court  ought  to  have  admitted  it  to  probate^ 
leaving  the  question  of  the  execution  of  the  power  to  be 
dealt  with  by  the  Court,  which  might  have  to  deal  with  the 
property  which  passed  under  the  will ;  Lord  Brougham,  in 
delivering  judgment,  noticing  the  unsatis&ctory  state  in 
which  the  law  was  placed  by  the  practice  of  the  Ecclesiastical 
Courts  of  refusing  probate  when  they  conceived  that  the 
power  had  not  been  duly  executed, 

29.  It  may  therefore  be  considered  as  settled,  that  in 
future  probate  will  be  granted  wherever  a  power  is  alleged, 
and  no  other  objection  arises. 

30.  It  seems,  however,  that  as  the  practice  of  equity  was 
formerly  not  to  require  probate,  if  the  Ecclesiastical  Court 
should  take  upon  itself  to  say  that  an  instrument,  which  in 


(a)  Ledgard  and  Parr  r.  Garland,        (b)  2  Moo.  P.  C.  C.  348. 
1  Curt.  288.  (c)  10  Jur.  233. 
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the  opinion  of  a  Ck>urt  of  Equity  is  good  as  an  exercise  of 
the  power,  cannot  be  admitted  to  proof  as  a  will  owing  to 
some  defect  of  form,  equity  would  I'esume  its  old  jurisdiction 
and  act  independently  of  the  Ecclesiastical  Court,  (a) 

31.  It  is  clear  that  the  Ecclesiastical  Court  has  no  juris- 
diction to  decide  whether  the  power  was  properly  created,  (b) 

32.  But  the  decision  of  the  Ecclesiastical  Court  as  to  the 
testamentary  nature  of  the  instrument  is  conclusive  upon  the 
temporal  Court,  (c) 

33.  The  production  of  probate  will  not  alone  be  sufficient 
to  induce  a  Court  of  Equity  to  act  upon  it;  for  there  are 
other  special  circumstances  which  may  be  required  to  give 
the  instrument  effect  as  a  valid  appointment,  viz.  attestationi 
sealing,  &c.,  with  which  circumstances  the  temporal  Courts 
have  not  trusted  the  judgment  of  the  spiritual  Court.  The 
witnesses,  therefore,  to  these  facts,  must  be  examined  in  chief 
to  prove  that  the  will  was  the  wife's  act,  &c. ;  and  if  an  attesta- 
tion be  not  required  by  the  power,  still  her  signature  must 
be  proved,  (d) 

34.  But  now  appointments  by  will  are  to  be  executed  as 
other  wills,  and,  if  so  executed,  are  to  be  valid  although  the 
required  solemnities  are  not  observed,  {e) 

(c)  Goldswortbj  V.  Crossley,  4  {d)  Rich  r.  Cockell,  9  Ves.  876. 

Hare,  144.  As  to  the  formalitiea  i-equired  by 

(b)  Exparie  Tucker,  in  re  Inman,  powers,  see  1  Sug.  Pow.  278,  7th  ed. 
1  Man.  &G«519 ;  1  Scott,  N.R.  379;  (e)  See  7  W.  4.  &  1  Vic.  c.  26. 
S.  C.  Tucker  v.  Inman,  1  Car.  &  sect.  10. 

Manb.8d. 

(c)  Douglas  V.  Cooper,  3  M.  &  K. 

378. 
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SECTION  IV. 


OF   THE   WIFE'S  WILL   WHERE   SHE   IS   AN   EXECUTRIX. 


2.  Effect  of  such  a  wUL  \    3.  Probate  ofiL 


1.  Since  the  husband  has  no  beneficial  interest  in  the  personal 
estate  which  the  wife  takes  in  the  character  of  executrix ; 
and  as  the  law  permits  her  to  take  upon  herself  that  office, 
it  enables  her,  in  exception  to  the  general  rule  that  a  married 
woman  cannot  dispose  of  property,  to  make  a  will  in  this 
instance,  without  the  consent  of  her  husband  (a),  restricted, 
however,  to  the  property  to  which  she  is  intitled  as  executrix. 

2.  The  effect  of  such  an  instrument  is  merely  to  pass  by 
a  pure  right  of  representation  to  the  testator  or  prior  owner, 
such  of  his  personal  assets  as  remain  outstanding,  and  no 
beneficial  interest  which  the  wife  may  have  in  any  part  of 
them  {b) ;  and  with  respect  to  the  assets  which  may  have 
been  received  by  the  feme-executrix  during  the  marriage 
and  not  disposed  of,  they  immediately  become  the  husband's 
property,  and  are  not  affected  by  the  will,  (c) 

3.  The  proper  probate  in  this  case  is  one  with  the  wife's 
will  annexed,  limited  to  the  goods  which  she  was  intitled  to 
possess  as  executrix,  under  which  probate  no  other  property 
can  be  recovered,  (rf) 

{a)  8  Vin.  Ab.  42.  pi.  9 :  4  Burn,  (c)  Hodsden  r.  Lloyd,  2  B.  C.  C. 

56  :  2  East,  562.  534. 

(Jb)  Stevens  r.  Bagwell,  15  Yes.  {d)  See  sect  5.  tn/rd. 
156. 
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SECTION  V. 

OF  THE  WIFE'S  POWER  OF  MAKING  A  WILL  BY  HER  HUSBAND'S 

PERMISSION. 


1.  Nature  of  such  will. 

2.  General  permission  insufficient, 

3.  Husband    may  revoke  consent 

before  probate, 

4.  Where  not  allowed  to  retract 

consent. 


5.  What  will  be  evidence  of  consent 

6.  Will  only  valid  if  husband  sur- 

vives, 

8.  Unless  where  wife  executrix. 

9.  Or  where  execution  qfpower,  or 

disposition  of  separcUe property. 


1.  The  wife  may  also,  by  her  husband's  permission,  make  a 
will  disposing  of  her  personal  estate  ;  the  husband  thus 
waiving  the  interest  which  the  law  secures  to  him  in  his 
wife's  property  by  disabling  her  from  disposing  of  it  during 
the  marriage. 

2.  In  order  to  establish  the  will,  a  general  assent  that  the 
wife  may  make  a  will  is  not  sufficient ;  it  should  be  shown 
that  he  has  consented  to  the  particular  will  which  she  has 
made  (a),  and  his  consent  should  he  given  when  it  is 
proved,  {b) 

3.  He  may  therefore  revoke  his  consent  at  any  time 
during  his  wife's  life,  or  after  her  death,  before  probate,  (c) 

4.  But  his  consent  may  be  implied  from  circumstances ; 
and  if  after  her  death  he  acts  upon  the  will,  or  once  agrees 
to  it,  he  is  not,  it  seems,  at  liberty  to  retract  his  assent  and 
oppose  the  probate,  {d) 

5-  And  when  the  will  is  made  in  pursuance  of  an  express 


(a)  King  v.Bettesworth,  2  Strange,  sect.  9.  pi.  10:  4  Burn.  EccL  Law, 

89L  52:  Anon.  1  Mod.  211. 

{b)  Henley  v.  Phillips,  2  Atk.  49.  (d)  Maas  v,  Sheffield,  1  Rob.  Ecc 

(c)  Swinburne  on  Wills,  part.  2.  R.  365  ;  10  Jur.  417. 

VOL.  n.  P 
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agreement  or  consent,  it  is  said  that  a  little  proof  will  be 
sufficient  to  make  out  the  continuance  of  that  consent  after 
her  death,  (a) 

6.  The  husband's  consent  to  the  will  intitles  the  wife's 
executor  to  claim  such  articles  of  her  personal  estate,  which 
would  have  been  her  husband's,  as  her  administrator.  It 
appears,  then,  that  this  consent  is  personal  to  the  husband. 
It  is  no  more  than  a  waiver  of  his  rights  as  his  wife's  admi- 
nistrator. It  therefore  can  only  give  validity  to  the  instru- 
ment in  the  event  of  his  being  the  survivor.  Hence  it 
follows,  that  if  he  die  before  his  wife,  the  will  is  void 
against  her  next  of  kin  ;  and  she  will  be  considered  as 
having  died  intestate,  if,  after  her  husband's  death,  she 
make  no  disposition  of  her  property. 

7.  And  as  by  his  death  her  will  becomes  void,  so  far  as  it 
derived  its  effect  from  his  consent,  it  therefore  does  not 
pass  the  right  to  property  bequeathed  to  her  during  the 
coverture,  (b) 

8.  But  it  is  still  good  so  far  as  she  was  empowered  to 
make  it  without  his  consent ;  and  it  therefore  passes  the 
right  of  representation  to  a  person  to  whom  she  was  ex- 
ecutrix, (c) 

9.  And  it  will  still  be  valid  as  an  execution  of  a  power, 
or  as  a  disposition  of  property  belonging  to  her  during  the 
coverture  as  separate  estate,  (d) 

10.  If  she  acquires  other  property  after  her  husband's 
death,  it  does  not  pass  by  the  previous  will ;  for  a  different 


(a)  Brook  v.  Turner,  2  Mod.  170: 
Maas  V,  Sheffield,  ubi  sup.  When 
the  will  is  made  in  pursuance  of  an 
agreement  before  marriage,  or  of  an 
agreement  made  after  marriage,  for 
consideration,  it  falls  under  the  same 
roles  as  a  will  made  by  virtue  of  a 
power,  as  to  which  see  ante,  sect.  3. 

{b)  Stevens  t?.  Bagwell,  15  Ves. 
156. 


(c)  Scammell  v.  Wilkinson,  2  East, 
552 :  Birkett  v.  Yandercom,  3  Hagg. 
750. 

(d)  See  Dingwall  r.  Askew,  1 
Cox.  427 :  Doe  r.  WeUer,  7  T.  R. 
478  :  Tappenden  v.  Walsh,  1  Phill, 
352 :  Morwan  v.  Thompson,  3  Hagg. 
239  :  and  book  3,  infrcu 
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reason,  viz.,  that  at  the  time  of  making  it,  she  had  no  testa< 
mentary  power  over  such  property,  (a) 

11.  Mr.  Ropen  after  stating  the  law  upon  this  point,  puts 
the  case  of  a  married  woman  being  appointed  executrix  and 
residuary  legatee  of  B ;  and  that  she,  having  choses  in  action 
of  her  own,  survived  her  husband ;  and  that  he,  by  his  will, 
made  prior  to  his  wife's  will,  after  mentioned,  bequeathed  to 
her  his  residuary  personal  estate  for  her  sole  use,  with  a 
power  by  will  to  dispose  of  it,  and  appointed  her  executrix  j 
and  further,  that  after  his  death  she  acquired  personal 
property.  "  Let  us  presume,"  he  proceeds,  (6)  "  that  she  made 
a  will  during  the  marriage,  with  her  husband's  consent  (and 
which  he  subscribed),  bequeathing  all  her  property  of  every 
kind,  to  which  she  might  be  intitled  at  her  death,  and  over 
which  she  might  have  a  disposing  power,  whether  as  such 
executrix  and  residuary  legatee  of  B,  and  of  her  husband  as 
above,  or  otherwise,  and  appointed  executors.  Two  questions 
may  be  asked:  First,  what  effect  this  will  had  upon  the 
different  descriptions  of  property  before  mentioned  ?  and 
secondly,  what  administrations  ought  to  be  granted  by  the 
Ecclesiastical  Court  ?  From  what  has  been  said,  and  what 
will  appear  in  the  next  section  concerning  the  will  of  a 
feme  executrix  (c),  and  from  what  may  be  collected  from 
the  cases  of  Scammell  v.  Wilkinson  (c?),  and  Stevens  v.  Bag- 
well {e)y  the  following  answers  may  be  given,  viz.,  that  in- 
dependently of  the  husband's  consent,  the  wife's  will  passed, 
by  right  of  representation,  to  her  executors,  the  outstanding 
personal  estate  of  B,  whose  executrix  she  was ;  that  it  had 
no  operation  upon  her  own  personal  estate,  nor  upon  that 
which  she  acquired  after  her  husband's  death,  nor  upon  the 
beneficial  interest  which  she  took  as  the  residuary  legatee  of 
B.  But  that  it  did  operate  upon  her  husband's  residuary 
personal  estate^  bequeathed  by  him  to  her,  under  the  power 

(a)  Swinb.  part.  2.  sect.  9,  pi.  5 :         (c)  See  sect.  4,  ante. 

2  East,  556.  [d)  2  East,  552—556. 

(b)  1  Rop.  H.  &  W.  171.  (c)  15  Ves.  139. 

F  2 
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given  by  his  will  for  her  to  dispose  of  it,  by  her  testament 
made  either  in  his  lifetime  or  afterwards,  (a)  And  it  is  pre- 
sumed that,  upon  the  same  principle  by  which  the  right  of 
representation  to  B  was  transmitted  by  the  wife's  will  to  her 
executors,  the  right  of  representation  to  her  husband  was 
transmitted  by  it  to  them ;  for  her  will  having  been  made 
with  the  assent  of  her  husband,  and  a  power  given  to  her  by 
his  testament  to  make  the  will,  and  dispose  by  it  of  his 
residuary  personal  estate,  and  he  having  also  appointed  her 
his  executrix,  and  consequently  his  sole  legal  personal  repre- 
sentative, and  since  the  appointment  of  an  executor  is 
essential  to  a  perfect  wiU,  it  is  conceived  that  the  husband's 
power  to  his  wife  to  dispose  by  will  of  his  residuary  personal 
estate  included  the  power  of  her  appointing  an  executor  to 
perform  the  trusts  of  it ;  and  that,  as  such  executor  would 
represent  the  wife,  he  must  also  be  the  representative  of  the 
husband,  whose  representative  the  wife  was  by  his  own 
appointment.  But  this  question  was  not  alluded  to  in 
cither  of  the  cases  last  referred  to,  except  that  Sir  William 
Grant  observed,  in  Stevens  v.  Bagwell  (6),  that  the  Eccle- 
siastical Court  limited  the  probate  to  the  interest  which  the 
wife  took  under  that  vdll,  and  that  no  notice  was  taken  of 
her  nomination  of  executors. 

**  With  respect  to  the  administration  to  be  granted  by  the 
Ecclesiastical  Court  in  such  a  complex  case,  it  appears  that 
a  limited  probate  of  administration  cum  sctnptis  annexis 
quohd  the  effects  of  the  wife's  husband  and  of  B,  may  be 
granted  to  her  executors ;  but  no  probate  or  administration 
of  her  own  choses  in  action  not  reduced  into  possession 
during  the  marriage,  nor  of  her  other  property  acquired  aftier 
her  husband's  death,  ought  to  be  granted  to  them ;  for  these 
not  passing  by  her  will,  the  administration  of  them  belongs 
to  her  next  of  kin,  and  not  to  her  executors ;  her  executors, 
therefore,  have  no  right  to  intermeddle  with  them.     Hence 

(a)  15  Ves.  154.  (A)  Ibid. 
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appears  the  impropriety  there  would  be,  if  the  Ecclesiastical 
Court  were  to  grant  to  the  wife's  executors  an  unlimited 
probate  in  such  a  case ;  for  they  would  be  enabled  to  recover 
property  by  it,  which  ought  not  to  be  administered  under 
any  of  the  wills,  but  by  her  administrator  only ;  so  that  if  a 
suit  were  instituted  by  her  executors  in  the  Ecclesiastical 
Court  to  obtain  a  general  probate,  the  Court  of  King's  Bench 
would  grant  a  prohibition,  (a)  " 


SECTION  VL 

IN  WHAT  CASES  THE  WIFE   IS  PERMITTED  TO  CONTRACT,  SUE, 
AND  BE  IMPLEADED   AS  A   SINGLE   PERSON. 


3.  Where   husband   banished    or 

abandons  country  for  Ufe^  or 

nuirriage  dissolved  by  act  of 

parliameni, 
4  Where  husband  transported  for 

years, 
5.  Effect  of  husbands  temporary 

absefice^  or  where  he  is  a  fo- 

reigner. 
IL  Not  where  husband  alien,  though 

never  in  this  country. 
12.  Unless  where  alien  enemy. 


13.  Nor  where  divorce  h  mensa  et 

thoro. 

14.  Action  by  wife  in  name  of  huS" 

band. 

17.  Suit  by  wife  alone  in  Ecclesi' 

asticcd  Court. 

18.  Action  by  wife  of  lunatic. 

19.  Wife  sued  alone  may  have  pro^ 

cess  for  costs  in  her  name  alone* 

20.  Effect   of   marriage    of  feme 

plaintiff, 

21.  Of  feme  defendant. 


1.  The  decisions  which  more  immediately  preceded  the 
important  case  of  Marshall  v.  Rutton(6)  had  deeply  in- 
trenched upon  the  rules  of  common  law,  by  which,  with 
certain  exceptions,  the  wife  is  unable  to  sue  or  be  sued  as  a 
feme  sole.  But  the  doctrines  of  the  common  law  have  been 
restored  by  the  solemn  decision  of  the  twelve  judges  in 


(o)  2  EaBt,  552. 


(6)  8T.R.547. 
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Marshall  v.  Rutton,  and  these  decisions  (a)  must  now  be 
considered  as  overruled. 

2.  The  earliest  cases  upon  this  subject  proceeded  upon 
the  ground  of  the  husband  being  considered  as  dead,  and 
the  widow  as  being  in  a  state  of  widowhood,  or  upon  the 
marriage  contract  being  dissolved  by  a  divorce  a  vinculo 
matrimonii. 

3.  ^Accordingly,  if  the  husband  be  banished  from  or 
abandon  his  country  for  life  (&),  or  if  the  marriage  be  dis- 
solved by  act  of  pariiament,  in  all  such  cases  the  wife's 
disabilities  to  contract,  or  to  sue  and  be  impleaded  as  a 
single  woman,  are  removed. 

4.  The  principle  of.  these  exceptions  was  afterwards  ex- 
tended to  transportations  for  a  certain  number  of  years 
beyond  which  the  husband's  life  might  continue ;  for,  during 
such  exile,  the  wife  being  reduced  to  the  same  condition  as 
she  would  have  been  if  the  sentence  had  consigned  her 
husband  to  perpetual  banishment,  the  Courts  determined  to 
impart  to  the  wife  the  same  powers  and  remedies,  and  to 
place  her  in  the  like  situation  as  if  the  return  of  her  hus- 
band had  been  from  the  first  impracticable.  During  such 
period,  therefore,  the  marriage  contract  is  suspended,  and 
the  wife  is  to  be  considered  as  a  single  woman  so  as  to  be 
able  to  contract,  to  pay  and  receive  money,  to  sue  and  be 
sued,  and  even  liable  to  be  taken  in  execution.  And  it 
would  seem  that  when  the  husband's  limited  exile  has  ex- 
pired, or  if  he  be  pardoned,  the  disabilities  attending  cover- 
ture will  nevertheless  continue  suspended  until  his  actual 
return,  (c) 


(a)  Ringstead  r.  Ladj  Lancsbo- 
rougl),  and  Bntwell  v.  Brooks, 
Cooke's  Bankrupt  Law,  28—31  : 
Corbett  v,  Poelnitz,  1  T.  R.  5  :  Derry 
17.  Duchess  of  Mazarine,  1  Ld.  Raym. 
i47  :  De  Gaillon  v.  L'Aigle,  1  Bos. 
&  Pull.  357. 

(A)  Belknap'scase,  Co*  Litt.  132ft. : 


Weyland'a  case,  Co.  Litt.  133  a 
Wilmot's  case,  Moor's  Rep*  851 
Portland  r.  Prodgers,  2  Vern.  104 
Newsome  r.  Bowyer,  3  P.  W,  37  i 
Sparrow  r.  Carruthers,  cited  in  1 
T.  R.  6.,  and  2  Bl.  Rep.  1 197. 

(c)  Carroll  v.  Blencow,  4  Esp.  N. 
P.  C.  27  :  Sparrow  r,  Carrathers,  ubi 
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5.  Mr.  Roper  observes  (a) :  "  It  will  appear  from  con- 
sideration of  the  above  exceptions  to  the  general  rule  of  the 
common  law,  that  they  were  founded  upon  the  principle  of 
the  husband  being  under  the  necessity  of  absenting  himself 
from  this  kingdom,  and  that  his  return  to  it  was  forbidden, 
and  did  not  depend  upon  his  own  will  and  pleasure.  When 
the  principles  laid  down  in  Marshall  v.  Rutton  are  con- 
sidered, and  that  the  common  law  did  not  permit  the  hus- 
band and  wife,  by  any  agreement  between  themselves,  to 
place  her  in  the  situation  of  a  single  woman  as  to  the  power 
of  contracting  &c.,  it  is  presumed  that  (notwithstanding 
the  contrary  decisions  before  referred  to  (6),  and  some 
posterior  (c)  to  Marshall  v.  Rutton),  whether  the  husband 
be  a  native  subject  or  a  foreigner,  if  he  go  abroad  leaving 
his  wife  here,  or  being  a  foreigner,  although  he  may  never 
have  been  here,  still  as  the  husband's  absence  in  either  case 
depends  upon  his  own  will,  his  quitting  or  being  out  of  the 
kingdom  will  not  suspend  the  marriage  contract,  and  place 
his  wife  in  the  situation  of  a  feme  sole,  so  as  to  restore  the 
rights  of  disposition,  personal  liabilities,  and  powers  which 
she  parted  with  on  entering  into  the  marriage  state,  ((i)" 

6.  In  support  of  the  above  observations  Mr.  Roper  cites 
the  two  following  cases,  which  were  decided  subsequently  to 
that  of  Marshall  v.  Rutton. 

7.  In  Marsh  v.  Hutchinson  (e),  the  first  of  these  cases, 
the  demand  was  against  the  wife  alone  for  coals  supplied  to 
her  the  last  three  or  four  years ;  and  her  defence  was  cover- 
ture.    In  1783,  her  husband  (who  waa  an  Englishman)  left 

svp. :   see  also  ex  parte  Franks,  7  (b)  Ante,  p.  70.  note  (a). 

Bing.  762,  where  it  was  held  that  the  (c)  Walford  v.  Duchess  of  Pienne: 

wife  of  a  conTict,  who  had  been  sen-  Frank  v.  Duchess  of  Pienne,  2  Esp. 

tenced  to  transportation  for  fourteen  N.  P.  C.  554,  587. 

years,  was  liable  to  be  made  a  bank-  {d)  Farrer  v.   Granard,    1   New 

rupt,    although    her    husband    re-  Rep.  80 :  Kay  v.  Duchess  of  Pienne, 

mained  in  the  country.    But  see  Co.  3  Campb.  123  :  Jones  r.  Smith,  3 

Litt.  133  fl,  and  the  observations  of  Mees.  &  Wei.  526. 

Lord  p:idon  in  2  Bos.  &  Pull.  231.  {e)  2  Bos.  &  Pull.  226:    Cham 

(a)  2Rop.  H.  &  W.  121.  bcrs  v.  Donaldson,  9  East,  471. 
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this  country,  and  had  occasionally  been  here  since  that  period, 
but  he  having  purchased  the  appointment  of  agent  for  the 
English  packets  at  the  Brill,  in  Holland,  had  for  the  last  ten 
years  resided  there,  and  became  possessed  of  lands  in  that 
country.  In  1795  his  agency  ceased,  in  consequence  of  the 
irruption  of  the  French  into  Holland,  and  he  sent  his  wife 
and  family  to  reside  in  this  country,  but  he  remained  in 
Holland  to  look  after  his  grounds,  and  with  a  view  to  the 
recovery  of  his  situation,  if  the  intercourse  between  England 
and  Holland  should  be  re-established.  His  wife  was  con- 
sidered a  married  woman  in  the  place  where  she  lived,  and 
her  counsel  insisted,  that  her  husband  being  domiciled  in  a 
foreign  country,  from  which  he  was  not  likely  to  return,  his 
wife  in  this  country  must  be  treated  as  a  single  woman,  and 
therefore  capable  of  making  contracts  to  bind  herself.  But 
the  Court  determined  that  the  husband's  residence  in  Holland, 
under  the  above  circumstances,  did  not  enable  his  wife,  re- 
sident here,  to  bind  herself  by  her  own  contract  as  a  feme 
sole.  And  Heath,  J.,  observed,  that  in  the  old  cases  of 
banishment  and  abjuration,  as  well  as  in  the  more  modem 
ones  of  transportation,  the  husband  could  not  return,  as  it 
would  have  been  contrary  to  law;  and  that  there  was  no 
case  in  which  the  wife  had  been  held  liable,  her  husband 
being  an  Englishman. 

8.  The  second  case  was  one  where  the  action  was  brought 
by  the  wife  as  a  feme  sole ;  it  was  trespass  (a),  to  which  a 
plea  of  the  plaintiff  being  a  married  woman  was  put  in.  It 
appeared  that  in  1805  the  husband  went  to  America,  leaving 
his  wife  destitute,  and  that  the  plaintiff  ever  since  lived 
separate  from  him,  and  made  contracts  here,  and  obtained 
credit  as  a  single  woman ;  and   that  she,  for  her  support, 

(a)  Boggett  V,  Frier,    1 1   East,  feme  sole,  there  being  some  evidence 

301.    In  Johnston  v.  Kirk  wood,  4  that  he  was  alive,  the  court  gave 

Dru.  &  War.  379,  where  the  wife,  leave  to  amend  the  bill,  bj  making 

who  had  been  deserted  hj  her  hus*  the  husband  a  defendant,  and  charg- 

band,  who  had  left  the  country  se-  ing  him  to  be  out  of  the  jurisdiction^ 

veral  jears  before,  filed  a  bill  as  a  and  to  have  abandoned  the  wife. 
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had,  since  tlie  year  1805,  carried  on  trade  as  a  feme  sole. 
The  Court  decided  that  the  plaintiff  could  not  sustain  the 
action. 

9.  So,  in  Williamson  v.  Dawes  (a),  where  the  husband,  who 
had  been  a  bankrupt,  had  absconded,  it  was  held  that  an 
action  could  not  be  maintained  against  his  wife  as  a  feme 
sole ;  Tindal,  C.  J.,  remarking,  that  here  there  was  no  civil 
death  of  the  husband,  nor  could  an  involuntary  absence  be 
predicated,  for  the  husband  might  return  to  this  country 
whenever  he  pleased,  if  there  happened  to  be  any  legal 
defect  in  the  proceedings  against  him.  And  Bosanquet,  J., 
observed,  that  it  could  not  be  said  that  if  a  party  committed 
an  offence  which  might  amount  to  a  felony,  and  quitted  the 
kingdom,  such  absconding  was  analogous  to  a  transportation 
for  life,  or  for  a  term  of  years,  by  the  judgment  of  a  court 
of  law. 

10.  In  Kay  v.  Duchess  of  Pienne  (6),  Lord  EUenborough 
thought  that  if  the  husband  was  an  alien  and  had  never 
been  in  this  country,  the  wife  might  be  sued  as  a  feme  sole. 
And  in  Stretton  v.  Busnach  (c),  where  an  action  was 
brought  against  the  wife  of  an  alien  who  had  been  in  this 
country,  the  Court  seems  to  have  intimated  an  opinion  that 
if  the  husband's  absence  had  not  been  temporary,  the  wife 
might  have  been  sued  as  a  feme  sole. 

11.  But  in  the  late  case  of  Barden  v.  Keverberg  (d\ 
Parke,  B.,  remarked  that  there  must  have  been  some  mis- 
apprehension of  what  Lord  EUenborough  said  in  the  case  of 
B^ay  V.  Duchess  of  Pienne  («),  or  his  Lordship  must  have 
been  in  error,  because  he  referred  to  the  case  of  Derry  v. 
Duchess  of  Mazarine  (/)  in  support  of  his  proposition, 
whereas  that  was  the  case  of  an  alien  enemy  who  could  not 

(a)  2  Moo.  &  Scott,  352.  appear  from  the  report  in  Bingham, 

{b)  3  Campb.  123 :   Bee  2  Bos.  &  1  Bing.  N.  C.  139. 

P.  233.  (d)  2  Mees.  &  Wels.  61. 

(c)  See  the  report  of  this  case  in         (e)  Uhi  sup. 

A  Moo.  h  Scott,  678:  this  does  not        (/)  1  Ld.  Rajm.  147. 
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be  in  England  lawfully,  analogous  to  the  case  of  the  wife  d 
a  person  transported. 

In  the  above  case  of  Barden  v.  Keverberg  the  wife  was 
sued  as  a  feme  sole.  She  pleaded  coverture,  to  which  the 
plaintiff  replied  that  the  husband  was  an  alien  who  had 
never  been  in  the  kingdom  ;  and  that  the  plaintiff  had 
contracted  with  her  as  a  feme  sole  on  her  own  credit. 
There  was  no  evidence  that  the  defendant  had  represented 
herself  as  a  married  woman.  It  appeared  that  the  husband 
of  the  defendant  was  a  foreigner  resident  in  Holland,  and  it 
did  not  appear  that  he  had  ever  been  in  England.  Parke,  B., 
said,  supposing  the  replication  good,  although  he  had  a 
strong  opinion  it  was  not  (because  the  cases  in  which  th6 
wife  had  been  held  liable,  her  husband  being  abroad,  applied 
only  where  he  was  civiliter  mortuus)j  the  plaintiff  was  bound 
under  it  to  make  it  out  that  the  husband  was  an  alien,  that 
he  was  resident  abroad,  and  never  in  this  country,  which 
facts  were  admitted ;  and  also  that  the  defendant  had  repre- 
sented herself  as  a  feme  sole,  or  that  the  plaintiff  dealt  with 
her  believing  her  to  be  a  feme  sole.  That  the  law  did  not 
make  her  liable  as  such,  merely  because  her  husband  was  an 
alien  and  continually  abroad. 

12.  But  when  the  husband  is  prevented  from  coming 
here,  as  in  the  instance  of  his  being  an  cUien  enemy ^  then  th6 
principle  of  exception  applies,  (a) 

13.  A  divorce  h  mensd  et  thoro  for  adultery  does  not  dis- 
solve the  relation  of  husband  and  wife,  and,  therefore,  does 
not  render  the  wife  liable  to  be  sued  as  a  feme  sole.  (6) 

14.  In  cases  where  the  wife  has  caused  an  action  to  be 
commenced  in  the  name  of  her  husband,  the  Court  has 
refused  to  stay  the  proceedings  on  the  application  of  the 
defendant,  (c) 

(a)  Deny  v.  the  Duchess  of  Ma-  3  Brod.  &  Bingh.  92  :  Fairthorne  ». 

Eariney  1  Ld.  Rajm.  1 47.  Blaquiere,  6  Maule  &  Sel.  73. 

{b)  Lewis  r.  Lee,  3  B.  &  C.  291 ;  (c)  Chambers    v.    Donaldson,    9 

5  Dow.  &  Rj.  98 :   Ellah  v.  Leigh,  East,  471 :  Mingotti  v.  Drummond, 

5  T.  R.  679 :  Hookham  v.  Chambers,  1  Hanmer,  469. 
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15.  And  where  the  husband  had  by  a  separation  deed 
agreed  to  give  up  the  wife's  property  to  her,  and  she  after- 
wards brought  an  action  in  their  joint  names  for  a  debt  due 
to  her  as  executrixi  a  plea  of  a  release  given  by  the  husband 
was  set  aside  on  motion,  (a) 

16.  But  in  Harrison  v.  ALnond  (i),  where  the  husband' 
and  wife  were  living  separate,  and  the  wife  had  brought  an 
action  for  an  assault  without  her  husband's  authority,  it  was 
held,  on  the  application  of  the  husband,  that  the  proceedings 
must  be  stayed  until  an  indemnity  against  costs  wais  given 
to  him. 

17.  A  married  woman,  in  the  absence  of  her  husband, 
will  be  allowed  to  sue  alone  in  a  testamentary  cause  in  the 
Ecclesiastical  Court,  on  finding  security  for  costs,  (c) 

18.  The  wife  of  a  lunatic,  who  has  no  committee,  has  a 
sufficient  implied  authority  to  sue  in  the  name  of  the 
lunatic,  (d) 

19.  Where  the  wife,  being  sued  alone,  pleads  coverture, 
and  a  verdict  is  found  for  her  upon  this  plea,  she  is  intitled 
to  costs,  (e)  The  process  for  costs  may  be  in  her  name 
alone,  for  the  plaintiff  having  declared  against  her  as  sole,  he 
is  concluded  from  denying  it.  (/)  The  husband  in  such  a 
case  cannot  have  execution  without  a  scire  facias,  (g) 


20.  If  a  woman  marries  during  the  pendancy  of  an 
action  brought  by  her,  the  coverture  may  be  pleaded  in 
abatement,  as  a  plea  puis  darrein  continuance,  (h)  But 
it  is  matter  for  plea  in  abatement  only,  (t)     If  it  be  not 

(a)  Intiell  v.  Clement,  4  B.  &  Aid.  B.  347 ;    4  Dowl.  &  L.  P.  P.  185 ; 
419.  15  Law  J.  N.  S.  C.  P.  262. 

(b)  4  Dowl.  P.  C.  321 :  see  also  (/)  Wortleyr.Rayner,Dougl.614. 
Morgan  v.  Thomas,  2  Dowl.  P.  C.  (g)  Ibid. 

832  ;  2  Cromp.  &  Mees.  388.  (A)  Bull.  N.  P.  809 :  Walker  r. 

(c)  Sutor  V.  Christie,  2  Add.  150 :     Golling,  1 1  :Mees.  &  W.  78. 

see  10  Mod.  64.  (i)  Bendix  r.  AVakcman,  12  Kfees» 

{d)  Rock  V.  Slade,7Dowl.P.C.22.     &  W.  97 ;  13  Law  J.  N.  S.  Ex.  15 : 
(e)  Findley  v.  Farquharson,  3  C.     Guyard  v,  SuttoO)  3  C*  B.  15d)    15 
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thus  pleaded,  the  action  proceeds  as  if  she  were  still  a  feme 
sole,  (a) 

21.  It  is  said  that  if  a  feme  defendant  marries  after  the 
commencement  of  the  action,  her  coverture  cannot  be  pleaded 
in  abatement  (i) ;  nor  can  she  bring  a  writ  of  error  on  this 
ground,  (c)  But  where  a  feme  sole  was  sued  in  an  inferior 
Court,  and  removed  the  cause  to  the  King's  Bench  by 
habeas  corpus,  and  there  pleaded  that  she  was  covert  at  the 
time  of  suing  out  the  habeas  corpus  (tZ),  this  plea  was  held 
good:  in  another  case,  a  similar  plea  was  set  aside  on 
motion,  (e) 


SECTION  VIL 


OF  THE  WIF£*S  POWER  OF  TRADING  AS  A  FEME  SOLE  BY  THE 

CUSTOM  OF  LONDON, 


1.  The  custom, 

2.  Construed  strictly, 

3.  The  trade  must  be  carried  on  in 

the  dty, 

4.  Husbands  'power  in  determining 

the  trading. 

5.  Intitled  to  wif^s  savings  in  law. 


6.  Whether  intitled  in  equity  to 

wife's  savings* 

7.  Suits  by  or  against  wife  sole 

trader, 
9.  Husband  must  be  party. 
10.  Liable  to  the  banhrupt  laws, 
IL  Bond  of  wife  sole  trader  void. 


1.  There  is  one  exception  to  the  wife's  disability  arising 
from  coverture  founded  upon  particular  custom,  for  by  the 
custom  of  the  city  of  London,  a  married  woman  is  enabled 
to  carry  on  trade  as  a  feme  sole  merchant*     The  custom,  ad 


Law  J.  N.  S.  C.  P.  225 ;  8  Jur.  459 : 
see  Chantler  v.  Lindsaj,  16  Mees.  & 
W.  82 ;  S.  C.  4  DowL  &  L.  P.  P. 
339,  nam.  Charlton  v.  Lmdsej. 

(a)  Morgan  v.  Painter,  6  T.  R. 
265 :  see  also  HoUis  v.  Freer,  5 
DowL  P-  C.  47- 

{b)  1  Chittj  on  Pleading,  465, 
7th  ed.  by  Greening. 


(c)  Eang  V,  Jones,  2  Ld.  Baym. 
1525;  2Str.811. 

{d)  Hetherington  v,  Reynolds,  1 
Salk.8;  11  Mod.  142. 

{e)  Haddock  v,  Howard,  Bamc8> 
355. 
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translated  from  the  JUber  aJhus  in  the  town-clerk's  office,  is 
as  follows :  "  Where  a  feme,  covert  of  the  husband,  useth 
any  craft  in  the  said  city  on  her  sole  account,  whereof  the 
husband  meddleth  nothing,  such  a  woman  shall  be  charged 
as  a  feme  sole  concerning  everything  that  toucheth  the  craft; 
and  if  the  husband  and  wife  be  impleaded,  in  such  case  the 
wife  shall  plead  as  a  feme  sole ;  and  if  she  be  condemned,  she 
shall  be  committed  to  prison  till  she  have  made  satisfaction, 
and  the  husband  and  his  goods  shall  not  in  such  case  be 
charged  nor  impeached." 

2.  Upon  this  custom,  which  must  be  construed  with  strict- 
ness (a),  the  following  observations  occur  z  — 

3.  The  trade  must  be  carried  on  within  the  city,  and  on 
the  wife's  sole  account :  it  seems,  therefore,  that  if  by  any 
means  it  can  be  proved  that  her  husband  had  any  concern 
in  it,  the  case  will  not  be  protected  by  the  custom.  (Jb) 

4.  The  husband's  intermeddling  is  expressly  provided 
against  by  the  custom.  He  may,  however,  determine  his 
wife's  trading  in  future,  but  he  cannot  do  so  in  retrospect ; 
neither  can  he  do  any  act  to  injure  her  creditors,  who  are 
intitled  to  be  satisfied  out  of  her  property  in  trade,  (c) 

5.  But  after  those  demands  are  satisfied,  he  may,  as  it 
would  seem,  by  law  possess  himself  of  the  surplus  of  her 
property ;  for  the  custom  does  not  extend  to  this  point,  it 
regarding  only  trade  and  commerce,  {d) 

6.  Yet  although  he  may  do  so  at  law  by  virtue  of  his 
legal  right,  still  it  may,  as  Mr.  Roper  observes  {e)^  be  a 
question  whether  a  Court  of  Equity  would  not,  as  in  the 
instances  after  mentioned,  consider  this  surplus  as  the  wife's 
separate  property,  she  having  procured  it  by  her  own  in- 
dustry, and  with  the  permission  of  her  husband,  and  without 
any  risk  incurred  by  him. 

(a)  1  RoU.  Abr.  567:    2  Leon.  (c)  Lavie  v.    Phillips,    3  Burr. 

109.  1782,  1785. 

(Jk)  Langham  v.  Bewett,  Cro.  Car.  (d)  Lavie  v.  Phillips,  ubi  sup, 

68 :  3  Burr.  1782.  (c)  2  Rop.  H.  &  W.  125, 


78  WIFB   TRADER  AS  F£ME   SOLE. 

7.  The  proper  tribunals  for  the  wife  to  sue  or  be  impleaded 
are  in  this  instance  those  belonging  to  the  city ;  and  the 
superior  Courts  will  not  interfere  with  these  jurisdictions, 
since  the  inferior  judges  are  best  acquainted  with  the  customs 
prevailing  within  those  limits,  (a) 

8.  But  if  the  wife  be  sued  in  one  of  the  Courts  at  West- 
minster, and  the  custom  be  pleaded,  it  will  be  there  attended 
to  and  allowed,  (b) 

9.  And  when  she  sues  or  is  impleaded  either  in  the  city 
Courts,  or  in  those  above,  her  husband  must  be  joined  for 
conformity  (c) ;  for  a  married  woman  cannot  singly  execute 
a  warrant  of  attorney. 

10.  As  a  necessary  consequence  of  the  vrife's  power  to 
contract  debts  in  her  business,  she  is  liable  to  be  a  bankrupt ; 
and  this  is  for  her  advantage,  for  a  different  construction 
would  subject  her  to  perpetual  imprisonment,  (d) 

11.  In  Read  v.  Jewson  (e),  the  Court  said  that  a  feme 
covert  sole  trader  cannot  execute  a  bond,  because  that  would 
bind  her  heirs  if  she  had  real  assets,  which  no  custom  could 
warrant. 


(a)  Cro.  Car.  69 :  3  Burr.  1782 :  rington,  1  Atk.  206:  but  see  1  Car. 

Beard  v.  Webb,  2  Bos.  &  PuU.  97,  &  P.  266. 

in  which  case  all  the  authorities  are         (c)  Caudell  r.  Shaw,  4  Term  Rep. 

collected  and  commented  upon  bj  361 :  2  Bos.  &  Pull.  98 :  2  Wils.  3. 
Lord  Eldon.  (d)  3  Burr.  1783. 

{b)  3  Burr.  1782 :  ex  parte  Car-        (e)  Cited  4  Term  Rep.  362. 
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SECTION  VUL 

IN  WHAT    CASES    THE    HUSBAND   AND  WIFE   MUST  BE  JOINED 

AS   DEFENDANTS 


2.  Husband    and   wife   must   be 

joined  where  eontraet  by  wife 
dum  sola. 

3.  Wife  cannot  he  joined  where 

contract  after  marriage. 

4.  Htuband  and  wife  must  be  joined 

where  tort  by  wife  before  mar" 
riage. 


5.  Or  where  tort  by  wife  alone 

during  marriage^  or  by  both. 

6.  Conversion  how  to  be  stated  in 

trover, 

7.  Where  tort  by  husband  and  wife 

act  of  husband  only, 

8.  Appearance  where  h usband  sued 

jointly  with  wife. 


1.  In  cases  not  within  the  exceptions  detailed  in  the  pre- 
ceding sections,  the  wife  can  at  law  only  be  sued  jointly 
with  her  husband. 

2.  Where  the  cause  of  action  is  founded  upon  a  contract 
by  the  wife  dum  sola^  as  a  debt  contracted  by  her  before 
marriage,  the  action  must  be  brought  against  the  husband 
and  wife  jointly,  (a) 

3.  But  in  an  action  founded  on  a  contract  subsequent  to 
the  marriage,  the  wife  cannot  be  joined  as  a  defendant  (6), 
the  contract  being  void  as  against  her ;  and  for  the  same 
reason,  if  the  contract  was  previous  to  the  marriage,  a  sub- 
sequent promise  by  the  wife  cannot  be  alleged,  (c) 

4.  Where  the  cause  of  action  is  founded  on  a  tort  com- 
mitted by  the  wife  before  marriage,  as  in  trover,  the  husband 
and  wife  must  be  joined  as  defendants,  {d) 

5.  Where  the  cause  of  action  arises  from  a  tort  by  the 


(a)  Mitcheson  r.  Ilewson,  7  T.  R. 
348 :  Richardson  r.  Hull,  I  Brod.  & 
Bing.  50. 

(b)  See  4  Vin.  Ab.  93,  pi.  5  :  and 
Frarcr  v.  White,  1  Scott,  N.  R.  604 ; 
4  Jur.  796. 


(c)  Morris  v,  Norfolk,  1  Taunt. 
212  :  see  Pittan  v,  Foster,  1  B.  &  C. 
248  ;  2  Dowl.  &  Rj.  363. 

{d)  2  Saund.  47  l^  note. 
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wife  alone  during  the  marriage,  as  in  an  action  for  slander 
by  her  (a),  or  where  it  arises  from  a  tort  committed  by 
the  husband  and  wife  together,  the  action  lies  against 
both,  (b) 

6.  So,  trespass  lies  against  the  husband  and  wife  for  their 
joint  act.  (c)  In  an  action  of  trover  against  them,  the  con- 
version, if  subsequent  to  the  marriage,  should  be  stated  to 
be  to  the  use  of  the  husband  alone,  as  the  wife  cannot 
acquire  property  by  it  (d) :  but  after  verdict  a  declaration 
stating  the  conversion  to  be  to  the  use  of  the  husband  and 
wife  has  been  held  good,  as  the  conversion  might  have  been 
by  destruction,  and  consequently  without  the  acquisition  of 
property,  (e) 

7.  But  in  some  cases  a  tort  by  husband  and  wife  may  be 
considered  in  law  as  the  act  of  the  former,  and  the  action 
may  be  brought  against  him  alone :  thus,  trover  lies  against 
the  husband  alone  on  a  conversion  by  both.  (/) 

8.  Where  the  husband  is  sued  jointly  with  his  wife,  an 
appearance  should  be  entered  by  him  for  both ;  but  wherq 
he  appeared  for  himself  alone,  it  was  held  that  this  appear- 
ance could  not  be  treated  as  a  nullity  (g)  ;  but  the  plaintiff 
has  been  permitted,  after  having  served  his  wife,  to  enter  an 
appearance  for  her  under  the  statute  12  Geo.  1.  c.  29.,  and 
to  sign  judgment  for  want  of  a  plea.  (A) 

(a)  Swithiii  v,  Vincent,  2  Wils.  (/)  2  Saund.   47 /i  note:    see   1 
227.  Chittj  on  Pleading,  104,  7th  ed.  bj 

(b)  Com.  Dig.  Bar.  &  Feme,  Y.  Greening. 

(c)  Vine    r.    Saunders,    4   Bing.  (ff)  Clarke  ».  Norris,  1  Hen.  BL 
N.  C.  96 ;  S.  C.  5  Scott,  359  ;  and  235. 

6  Dowl.  P.  C.  233.  (h)  Russell  v.  Buchanan,  6  Price, 

{d)  2  Saund.  47  /,  note :  Cro.  Car.     139.  See  upon  this  subject,  2  Arch- 

254.  hold's  Practice,  1097,  8th  ed. 

(e)  Keyworth  v.  Hill,  3  Bam.  & 

Aid.  685. 
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SECTION  IX. 

OF  THE  DISCHARGE  OF  THE  WIFE  WHEN  ARRESTED  ON  MESNE 
AND  FINAL  PROCESS.  AND  OF  HER  DISCHARGE  UNDER  THE 
INSOLVENT   DEBTORS   ACT. 


1.  Discharged    when    arrested  on 

mesne  process    wWiout   htis- 
band, 

2.  Bule  of  the  courts  tohere  wife 

arrested  with  husband. 

3.  Husband  if  arrested  must  put  in 

bail  for  both. 

4.  Where    wife     not     discharged 

when  arrested  on  mesne  pro- 
cess. 


6.   Where  wife  will  be  discharged 
when  taken  in  execution, 

8.  Wife    not    discharged    having 

married  during  suit,  and  been 
taken  in  execution  alone. 

9.  Attachment  for  nonpayment  of 

costs. 
10.  May  take  the  benefit  of  the  in* 
solvent  act. 


1.  In  actions  against  the  husband  and  wife  for  debts  in- 
curred by  her  before  the  marriage,  if  she  be  arrested  on 
mesne  process,  either  with  or  without  her  husband,  she  will 
be  discharged  on  entering  an  appearance,  or  the  bail  bond, 
if  any,  will  be  ordered  to  be  given  up  to  be  cancelled,  (a) 
And  this  will  be  the  case,  although  her  husband  constantly 
reside  abroad  (6),  and  although  she  and  her  husband  live 
apart  under  articles  of  separation,  and  he  allows  a  separate 
maintenance  (c),  or  even  although,  at  the  time  she  obtained 
the  credit,  she  appeared  and  acted  as  a  feme  sole,  if  she  did 
not  deceitfully  represent  herself  as  such,  in  order  to  obtain 


(a)  Edwards  v.  Rourke,  1  T.  R. 
486 :  Crookes  v.  Fry,  1  B.  &  Aid. 
165 :  Taylor  v.  Whitaker,  1  Dow.  & 
Ry.  225  :  Inglish  v.  Cabellano,  1 
Law  J.  K  B.  149.  See  1  Taunt.  255, 
and  1  Archbold's  Practice,  640,  8th 
ed.  by  Chitty,  where  the  reader  will 

VOL.  n. 


find  full  information  upon  the  sub- 
ject of  this  section.  As  to  the  wife's 
discharge  in  equity,  see  Attorney- 
General  V.  Adams,  12  Jur.  637. 

{b)  1  East,  17  n:  see  De  Gaillon 
V.  L'Aigle,  1  Bos.  &  Pull.  8. 

(c)  Warden  ».  Gooch,  7  East,  582. 
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the  credit  (a)  ;  or  if,  by  mistake,  she  alleged  her  belief  that 
her  husband  was  dead  (6),  or  if  the  plaintiflF,  at  the  time  of 
giving  the  credit,  knew  her  to  be  a  married  woman,  (c) 

2.  The  practice  of  the  Court  of  Queen's  Bench  is  the  same 
where  she  is  arrested  with  the  husband  (d) ;  but  in  this 
case  the  Court  of  Common  Pleas  has  sometimes  refused  to 
discharge  her.  (e) 

3.  But  the  husband,  if  arrested,  is  not  discharged  without 
putting  in  bail  for  both.  (/)  And  where  the  husband  was 
an  attorney,  it  was  held  that  he  was  not  privileged  from 
arrest  in  such  an  action,  (g) 

4.  However,  if  the  wife  has  fraudulently  held  herself  out 
as  a  feme  sole  (A),  or  has  done  acts  equivalent  to  a  represent- 
ation of  herself  to  be  a  feme  sole,  as  where  she  has  drawn  or 
accepted  bills  of  exchange  (i),  or  where  the  fact  of  the  mar- 
riage is  in  doubt  (i),  she  will  not  be  discharged,  but  will  be 
left  to  her  plea  of  coverture  in  the  usual  course  of  pro- 
ceeding. 

5.  In  Moses  v.  Richardson  (?),  where  the  wife  had  suf- 
fered judgment  to  go  by  default,  and  had  been  taken  in 


(a)  Collins  r.  Rowen,  1  New  Rep. 
54  :  Hollingale  v.  Lloyd,  6  Dowl.  P. 
C.  565  ;  3  Mees.  &  W.  416. 

(b)  Pitt  9.  ThompsoD,  1  East,  16. 

(c)  Slater  v.  MiUs,  7  Bing.  606 ; 
5  Moo.  &  P.  602;  1  DowL  P.  C. 
230 :  Warden  ».  Gooch,  7  East,  582. 

{d)  Crookes  r.  Fry,  1  B.  &  Aid. 
165 :  Cornish  v.  Marks,  6  Mod.  17 : 
Harrison  v.  Bearcliffe,  2  Str.  1272  : 
Taylor  v.  Whitaker,  1  Dow.  &  Ry. 
225 :  Lawson  v.  Shepherd,  8  Law 
J.  K.  B.  104. 

(e)  Roberts  v.  Mason..  1  Taunt. 
254 :  see  5  B.  &  Aid.  759 :  contra. 
Anon.  3  Wils.  124. 

(/)  Roberts  v.  Mason,  ubi  sup.: 
Taylor  r.  Whitaker,  ubi  sup.:  Crookes 
V.  Fry,  1  B.  &  Aid.  165. 

(g)  Roberts  v.  Mason,  ubi  sup. 

{h)  Waters  v.   Smith,  6  T.   R. 


451 :  Partridge  v.  Clarke,  5  T.  R. 
194  :  Luder  v.  Justice,  1  Bing.  344 ; 
8  Moo.  346;  2  Law  J.  C.  P.  10: 
Simon  r.  Winnington,  1  Dowl.  P.  C. 
16 :  Hall  v.  Barber,  1  DowL  P.  C. 
8 :  contra,  Carlisle  v.  Starr,  9  Price, 
161 :  see  Harvey  v.  Cooke,  5  B.  & 
Aid.  747 :  Hookham  v.  Chambers, 
3  Brod.  &  Bing.  92 ;  Exparte  Wat- 
son, 16  Ves.  265  ;  Pannell  v.  Tayler 
1  Turn.  &  Russ.  100:  3  Bos.  & 
Pull.  128—220. 

(i)  Walsh  V.  Gibbs,  4  DowL  P. 
C.  683 :  Prichard  v.  Cowlam,  2 
Marshall,  40:  Jones  v.  Lewis,  7 
Taunt.  55. 

{k)  Partridge  v.  Clarke,  5  T.  R. 
194 :  Pearson  v.  Meadon,  2  Bl.  Rep. 
903. 

(/)  8  B.  &  a  421. 
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execution,  the  Court  refused  to  discharge  her,  but  left  her  to 
her  writ  of  error. 

6.  Where  a  judgment  is  obtained  against  the  husband 
and  wife,  the  writ  of  capias  ad  satisfaciendum  may  be  issued 
against  both  (a),  and  the  wife  will  not  be  discharged  unless 
it  appears  that  she  was  arrested  by  collusion  between  the 
plaintiff  and  her  husband  (6),  or  that  she  was  improperly 
joined  in  the  action  (c),  or  that  she  has  no  separate  property 
out  of  which  the  demand  can  be  satisfied,  {d) 

7.  The  burden  of  showing  that  the  property  is  for  the 
wife's  separate  use  lies  upon  the  plaintiff,  {e)  But  where  it 
appears,  from  the  affidavits  on  the  other  side,  that  there  are 
reasons  for  believing  that  the  wife  has  separate  property,  the 
onus  of  proof  will  then  be  thrown  on  her.  (/) 

8.  In  the  late  case  of  Beynon  v.  Jones  {g\  the  Court 
refused  to  discbarge  the  wife  who  had  been  sued  alone  as  a 
feme  sole,  and  had  married  daring  the  suit,  and  been  taken 
in  execution  alone.  Sir  F.  Pollock,  C.  B.,  there  said:  — 
"  The  whole  practice  of  discharging  married  women  who 
are  in  lawful  custody  on  a  ca,  sa.  is  of  very  recent  date,  and 
certainly  appears  to  rest  on  no  principle  whatever.  The 
writ  of  ca.  sa.  is  the  right  of  the  plaintiff,  as  the  result  of 


(a)  See  Longstaff  v.  Rain,  1  Wils. 
149:  Anon.  3  Wils.  124  ;  S.  C.  Ro- 
berts V.  Andrews,  2  W.  Bl.  720: 
Berriman  r.  Gilbert,  Barnes,  203: 
Fitts  V.  Miller,  1  Stra.  1167:  Finch 
V,  Daddin,  ibid.  1237:  Newton  v. 
Rowe,  7  Man.  &  G.  329 ;  8  Scott,  N. 
R  27 ;  2  Dowl.  &  L.  80 :  Beynon  v. 
Jones,  15  Mees.  &  Wei.  566  i  15 
Law  J.  N.  S.  Ex.  303  :  and  Newton 
«.  Boodle,  16  Law  J  N.  S.  Q.'b.  146 ; 
11  Jur.  628,  where  the  point  was 
fully  considered. 

(b)  Pitts  V.  Miller,  ubi  sup. : 
Longstaff  v.  Rain,  ttbi  sup. :  Roberts 
r.  Andrews,  ubi  sup, 

(c)  Rownson  v.  Williamson, 
Barnes,  207. 


(rf)  Chalk  V.  Deacon,  6  Moo.  128 : 
Sparkes  v.  Bell,  8  B.  &  C.  1 :  Evans 
V.  Chester,  6  Dowl.  P.  C.  140 ;  1 
Jur.  778 :  Findley  v,  Farquharson, 
3  C.  B.  347 ;  4  Dowl.  &  L.  P.  P. 
185 ;  15  Law  J.  N.  S.  C.  P.  262 : 
and  see  Tidd's  Practice,  voL  1,  p. 
194,  vol.  2,  p.  1026,  9th  ed. 

(e)  Hood  V.  Matthews,  2  Dowl. 
P.  C.  149. 

(y)  Ferguson  v.  Clayworth,  6 
Q.  B.  269 ;  2  Dowl.  &  L.  165  ;  13 
Law  J.  N.  S,  Q.  B.  329 ;  8  Jur. 
709. 

(ff)  15  Mees.  &  Vv'el.  566  ;  15  Law 
J.  N,  S.  Exch.  303. 


G  2 


84  WHEN  TAKEN  IN  EXECUTION  ALONE. 

his  judgment,  and  it  is  admitted  that  under  such  a  writ  the 
sheriif  is  bound  to  take  the  party  against  whom  the  writ  is 
directed,  whether  she  be  under  coverture  or  not:  he  is 
bound  to  do  so,  not  only  where  she  is  sued  with  her  hus- 
band, but  also  where,  as  in  this  case,  she  has  been  sued 
alone  as  a  feme  sole,  and  has  married  during  the  suit,  (a) 
Since,  therefore,  the  plaintiflF  has  a  right  to  take  the  feme 
covert  into  execution,  and  to  detain  her  in  satisfaction  of 
his  debt,  it  would  seem  on  all  principle  to  follow,  that  the 
Court  cannot  interfere  to  discharge  her  out  of  custody,  unless 
there  be  some  special  circumstances  requiring  the  Court  in 
the  exercise  of  its  equitable  jurisdiction  to  interfere  and  pre- 
vent the  plaintiif  from  availing  himself  of  his  legal  right. 
But  certainly,  in  modern  times,  the  Courts,  where  judgment 
has  been  recovered  against  husband  and  wife,  and  both  have 
been  taken  in  execution,  have  assumed  the  right  of  dis- 
charging the  wife  out  of  custody,  if  she  has  no  separate  pro- 
perty, on  no  other  ground,  apparently,  than  that  it  is  hard 
to  detain  in  custody  a  defendant  who  cannot  by  law  acquire 
property  wherewith  to  satisfy  the  debt.  This,  it  must  be 
admitted,  is  rather  making  the  law  than  administering  it. 
At  the  same  time,  the  practice  has  prevailed  so  long  in  the 
case  of  a  judgment  against  husband  and  wife,  that  in  such  a 
case  we  should  probably  not  feel  ourselves  warranted  in 
deviating  from  the  ordinary  course.  But  in  the  case  of  a 
rightful  judgment  against  a  married  woman  alone^  there  is 
no  decided  case  authorising  the  Court  in  discharging  her 
where  she  has  been  taken  on  a  ca.  sa. ;  and  there  is  certainly 
a  distinction  between  that  case  and  the  case  of  a  judgment 
against  husband  and  wife.  In  the  former  case,  the  discharge 
of  the  wife  deprives  the  plaintiff  of  all  possible  chance  of  re- 
covering his  debt ;  whereas,  in  the  latter,  he  has  still  the  hus- 
band to  whom  he  may  resort.  The  distinction  is  not,  indeed, 
at  all  satisfactory.     There  seems  to  be  no  more  principle  to 

(a)  Doyley  v.  "White,  Cro.  Jac.  623. 
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warrant  the  Court  in  depriving  a  plaintiff  of  part  of  his  legal 
right  than  in  depriving  him  of  the  whole  ;  still  it  may  be 
said,  that,  in  one,  the  practical  justice  is  less  than  the  other; 
and,  therefore,  although  finding  the  practice  established  in 
the  case  of  a  judgment  against  husband  and  wife,  we  might 
not  feel  justified  in  refusing  to  act,  in  the  case  of  a  joint 
execution,  on  what  must  be  considered  the  established  prac- 
tice, yet  seeing  no  principle  to  warrant  us,  and  it  being 
admitted  that  no  case  can  be  found  in  which  a  married 
woman  has  been  discharged  where  she  has  been  the  sole 
defendant,  and  has  been  taken  on  a  ca,  sa.^  we  do  not  feel 
warranted  in  discharging  her  in  this  case,  and  so  altogether 
depriving  the  plaintiff  of  the  fruit  of  his  judgment," 

9.  An  attachment  for  nonpayment  of  costs  will  not  be 
granted  against  the  wife,  (a) 

10.  A  married  woman  in  custody  for  debt  could  not  be 
discharged  under  the  acts  for  the  relief  of  insolvent  debtors 
which  were  in  force  previously  to  the  statute  3  Geo.  4.  c.  125, 
those  acts  having  required  that  the  insolvent  should,  before 
the  discharge,  execute  a  warrant  of  attorney  and  a  con- 
veyance, terms  which  could  not  be  complied  with  by  a 
married  woman,  (b)  But  by  the  statute  3  Geo.  4.  c.  123. 
8.  12.,  which  was  repealed  by  the  7  Geo.  4.  c.  57.,  which 
contained  similar  provisions,  the  provisions  of  the  insol- 
vent debtors  acts  were  extended  to  married  women. 
And  the  act  for  the  relief  of  insolvent  debtors  now  in 
force  (a)  contains  similar  provisions.  It  is  enacted  that  the 
order  of  the  Court  vesting  the  property  of  the  woman  in  the 
provisional  assignee  is  to  operate  upon  all  property  real  and 
personal  to  which  she  may  be  intitled  for  her  separate  use, 
or  over  which  she  shall  have  any  power  of  disposition  not- 
withstanding her  coverture,  or  which  may   be  vested  in 

(a)  Doe  d.  Allanson  v.  Garfield,         (b)  Ex  parte  Deacon,  5  Barn.  & 
6  DowL  P.  C.  523 :   but  see  Reg.  v.     Aid.  759. 

Johnson,  5  Q.  B.  335 :    and  in   re         (o)  1  &  2  Vict.  c.  110,  sect  101. 
Roth  Cope,  ib.  n. 
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trustees  for  her  benefit,  and  upon  all  effects  in  her  actual 
possession,  and  upon  all  other  real  and  personal  estate  and 
effects  to  which  she  may  be  in  titled  in  any  manner  in  pos- 
session, remainder,  or  reversion  ;  and  the  provisions  contained 
in  the  act  concerning  the  real  and  personal  estate  of  any 
prisoner  whose  estate  shall  be  vested  in  the  provisional  assig- 
nee are  to  apply  to  her  real  and  personal  estate  as  if  she  were 
a  feme  sole,  subject  only  and  without  prejudice  to  the  rights 
of  her  husband :  she  is  also  to  execute  a  warrant  of  attorney, 
under  which  a  judgment  may  be  entered  up  against  her  for 
the  amount  of  her  debts :  the  judgment  thus  entered  up  is 
not  to  prejudice  the  rights  of  her  husband,  except  that  the 
same  is  to  be  taken  to  be  her  debt  in  case  she  shall  die  in 
his  lifetime,  to  the  end  that  it  may  be  discharged  out  of  her 
personal  assets  in  a  course  of  administration  or  out  of  her 
real  estate,  but  without  prejudice  to  the  husband's  right 
as  tenant  by  the  curtesy :  in  case  of  her  becoming,  during 
the  coverture,  intitled  to  any  property  for  her  separate  use, 
the  judgment  may  be  enforced  against  such  separate  property 
by  suit  in  equity  or  otherwise,  for  the  purpose  of  obtaining 
payment  of  the  debts  from  which  she  was  discharged :  in  case 
of  her  surviving  her  husband,  the  judgment  may  be  enforced 
against  her  or  her  property  in  the  same  manner  as  if  she  had 
been  a  feme  sole  at  the  time  of  executing  the  warrant  of 
attorney.  Her  discharge  is  not  to  operate  to  release  the 
husband  from  the  debts. 
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CHAPTER  XXV. 

OF  THE  WIFE'S  POWER  OF  ENFORCING  HER  LEGAL  OR  EQUIT- 
ABLE  RIGHTS^  WHEN  SHE  HAS  ELOPED  OR  COMMITTED 
ADULTERY. 


2.   Court  will  not  interfere  where 
wife  applies  for  a  favour. 


3.   SectiSy  where  she  applies  for  re' 
coaery  of  a  right. 


1.  Wb  have  already  considered  some  of  the  consequences  of 
the  wife's  abandoning  her  home,  and  living  in  adultery,  (a) 

2.  Mr.  Roper  deduces  this  proposition  from  the  majority  of 
the  cases,  that  when  the  wife  unnecessarily  elopes  from  her 
husband,  whether  she  does  or  does  not  live  in  adultery,  if 
she  apply  to  a  Court  of  Equity  for  a  favour  (and  not  for  a 
right)j  as  for  a  maintenance  out  of  her  property,  the  interest 
of  which  her  husband  is  intitled  to  receive,  the  Court  will  not 
interfere  in  her  behalf,  (b) 

3.  But  that  if  she  apply  to  its  jurisdiction  for  the  recovery 
or  enforcing  of  her  rights,  as  for  the  performance  of  articles 
before  the  marriage  for  a  settlement  to  her  separate  use ; 
there  the  Court  must  interfere,  since  the  law  has  not  made 
elopement  or  adultery  a  forfeiture  of  any  such  interests,  but 
of  dower  only, 

4.  Upon  this  principle,  therefore,  notwithstanding  the 
loose  note  of  the  case  of  More  v.  the  Earl  of  Scarborough 
to  be  found  in  Equity  Cases  Abridged  (c),  and  the  obiter 
dictum  of  Lord  Hardwicke  in  Moore  v,  Moore,  after  men- 
tioned, he  presumes  that  a  Court  of  Equity  cannot,  at  the 


(a)  Vol  L  pp.  252. 265. 467.  538. 
See  also  Buchanan  v,  Buchanan,  1 
BaU  &  B.  203. 


(b)  2Rop.  H.  &W.  134. 

(c)  VoL  2.  156,  pi.  7. 
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suit  of  the  husband,  enjoin  the  trustees  of  an  adulteress 
from  proceeding  at  law  to  compel  payment  of  her  pin- 
money,  except  upon  paying  up  the  arrears ;  nor  refuse  to 
interfere  on  her  part  to  compel  the  execution  of  a  settlement 
in  pursuance  of  articles  entered  into  previously  to  the 
marriage. 

5.  In  Lee  v.  Lee,  shortly  reported  in  Dickens  (a),  the 
Chancellor  refused  in  limine  to  restrain  the  husband  from 
receiving  the  rents  of  estates  which  before  the  marriage  had 
been  settled  to  the  wife's  separate  use ;  the  reason  given  by 
his  Lordship  for  the  refusal  was,  that  the  wife  having  left 
her  husband  without  a  cause,  and  refusing  to  return,  the 
motion,  if  granted,  might  altogether  prevent  their  future 
cohabitation.  The  refusal,  therefore,  was  not  a  decision  of 
the  question  in  the  cause,  but  it  was  made  under  certain 
circumstances,  and  with  a  particular  view,  viz.  to  cause  a 
reconciliation  between  man  and  wife. 

6.  The  case  of  Moore  v.  Moore  (i),  referred  to  in  Lee  v. 
Lee,  is  one  of  quite  a  contrary  effect.  There  100/.  a  year 
pin-money  were,  before  marriage,  secured  by  a  term  for 
years  in  trustees  for  the  wife's  separate  use.  After  twenty 
years'  cohabitation  in  harmony  they  quarrelled,  and  she 
left  him,  and  went  abroad.  Her  trustees  brought  an  eject- 
ment for  recovering  possession  of  the  term,  the  annuity  being 
in  arrear.  To  stay  these  proceedings,  the  husband  filed  a 
bill  complaining  of  his  wife's  elopement,  ofifering  to  take  her 
back  again,  and  to  forgive  what  was  passed;  but  Lord 
Hardwicke,  after  observing  that  possibly  the  agreement 
before  marriage  might  have  been  designed  to  provide  for  the 
wife  if  the  parties  should  disagree,  and  that  the  husband 
had  made  payments  of  the  annuity  since  the  wife's  elopement 
(a  strong  presumption  that  he  thought  at  least  her  separa- 
tion Avas  excusable),  ordered  the  arrears  of  the  pin-money  to 
be  paid,  with  costs  ;  and,  upon  payment  and  keeping  down 
the  growing  payments  of  the  annuity,  his  Lordship  con- 

(a)  Pages  321. 806.  (b)  1  Atk.  276. 
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timied  the  injunction  which  had  been  obtained   by  the 
husband. 

7.  The  right  of  the  wife  to  call  upon  a  Court  of  Equity 
to  enforce  her  equitable  interests,  although  she  may  have 
left  her  husband,  and  also  have  added  to  that  impropriety 
the  crime  of  adultery,  appears  to  be  established  by  the  two 
following  cases. 

8.  In  Sidney  v.  Sidney  (a),  the  wife  by  her  bill  prayed 
the  specific  peribrmance  by  the  husband  of  his  agreement 
in  articles  made  before  marriage,  in  which  he  covenanted  to 
convey  estates  to  the  use  of  himself  and  wife  for  their  lives 
in  succession,  &c. ;  and  she,  a  minor,  with  consent  of 
guardians,  covenanted  to  settle  her  estates  as  therein 
mentioned.  The  husband  stated  in  his  answer,  that  his 
wife  had  withdrawn  herself  from  him,  and  very  much  mis- 
behaved herself.  There  was  strong  evidence  of  her  criminal 
conversation  with  another  man,  and  there  was  also  some 
proof  of  the  husband's  adultery;  yet  the  wife  obtained  a 
decree  for  a  specific  performance  at  the  Rolls,  from  which 
the  husband  appealed  to  Lord  Talbot,  who  confirmed  the 
decree,  observing  that  the  answer  did  not  sufficiently  put 
the  fact  of  adultery  in  issue  (i),  and  he  therefore  could 
not  decide  upon  it ;  that  articles  for  a  jointure  were  con- 
sidered in  equity  as  an  actual  and  vested  jointure ;  and  that 
it  was  not  forfeited  either  by  the  wife's  elopement  or 
adultery,  and  that  the  reason  why  she  loses  her  dower  by 
committing  adultery,  is  from  the  efifect  of  the  statute  of 
Westminster  the  2nd.  (c) 

9.  The  second  case  is  Blount  v.  Winter,  (d)  There  were 
two  bills  filed,  the  one  by  trustees  in  marriage  articles,  and 
the  children  of  the  marriage  against  husband  and  wife ;  and 
the  other  by  the  husband  ag$unst  his  wife  and  children. 
The  first  bill  prayed  a  performance  of  the  articles ;  and  the 

(a).  3  P.  W.  269.  (rf)  Stated  in  a  note,   3  P.  W. 

lb)  1  Atk,  276.  277  :   S.  P.  Scngrave  v.  Seagrave, 

(c)  Chap.  24.  J  3  Ves.  444. 
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husband  by  his  answer,  and  also  by  his  own  bill,  resisted 
the  performance,  so  far  as  the  articles  made  a  provision  for 
his  wife,  alleging  and  proving  that  she  lived  separate  from 
him  in  adultery.  The  Court  was  of  opinion  that  this  was 
no  reason  for  a  non-performance  of  the  articles  as  to  the 
wife,  and  decreed  accordingly  in  the  first  cause,  and  dis- 
missed the  husband's  bill,  but  without  costs. 

10.  Upon  these  authorities  Mr.  Roper  concludes  (a),  that 
the  wife's  elopement  only,  or  her  elopement  and  adultery, 
do  not  deprive  her  of  the  power  of  enforcing  any  of  her 
legal  (b)  or  equitable  rights,  with  the  exception  of  her  right 
to  dower. 


(a)  2  Rop.  IL  h  W.  137.  121 :    Bajnon  v.  Batlej,  8  Bing. 

(b)  Field  v.  Sorrea,  1  New  Rep.     266 ;  1  Moo.  &  S.  239. 
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BOOK  THE  SECOND. 

OF  CERTAIN  RIGHTS  ACQUIRED  BY  THE  HUSBAND  OR  WIFE 

BY  SETTLEMENT  OR  CONTRACT. 


CHAPTER  I. 

OF  THE  HUSBAND'S  INTEREST  IN  HIS  WIFE'S  CHOSES  IN  ACTION 
AS  A   PURCHASER,  BY  MAKING  A  SETTLEMENT  UPON  HER, 


SECTION  L 

IN  WHAT  CASES  AN  ANTENUPTIAL  SETTLEMENT  WILL  INTITLE 
THE   HUSBAND   TO   HIS  WIFE'S   CHOSES   IN   ACTION. 


2.  Husband    not    inHded    unless 

agreement    expressed   or  im- 
plied, 

3.  Only  intitled  to  extent  of  agree- 

tnent. 

17.  Rule  laid  down  by  Mr.  Roper. 

18.  Not  necessary    that   settlement 

should  be  adequate  to  wife's 
fortune. 


19.  Where  husband  or  his  assignees 

must  perform  stipulations  on 
his  part  before  receipt  of  wtfe^s 
fortune. 

20.  Effect  where  husbands  covenant 

future  and  contingent. 

2 1 .  Where  present  and  certa  in. 

22.  WherCf  though  future^  it  can  be 

performed 


1.  We  have  already  noticed  that  on  marriage,  the  wife's 
choses  in  action  are  not  absolutely  vested  in  the  husband, 
and  that  where  they  are  not  received  by  him  or  his  assignees 
in  his  lifetime,  or  in  certain  cases  released,  they  survive  to 
the  wife.  The  husband  may,  however,  as  a  purchaser  acquire 
the  sole  and  absolute  interest  in  his  wife's  choses  in  action, 
whether  immediately  recoverable  or  in  expectancy,  although 
she  survive  him,  by  making  a  settlement  upon  her  previously 
to  the  marriage. 


92  HUSBAND  NOT  INTITLED  WITHOUT 

2.  But  a  mere  settlement  upon  marriage  will  not  intitle 
the  husband  to  his  wife's  fortune.  There  must  be  an  agree- 
ment for  the  purpose,  either  expressed  or  implied. 

3.  And  if  the  stipulation  be  for  a  part  only  of  her  property, 
that  necessarily  excludes  the  residue ;  so,  if  the  agreement 
extend  to  the  whole  of  the  fortune  she  was  then  intitled  to, 
her  husband  will  not  be  intitled  to  any  personal  estate  which 
may  accrue  to  her  during  the  marriage. 

4.  However,  in  Blois  v.  Hereford  (a),  a  provision  by  settle- 
ment was  made  for  the  wife,  and  no  notice  was  taken  of  her 
personal  estate ;  and  yet  a  decree  was  made,  in  favour  of  her 
husband's  representative,  against  her  title  by  survivorship ; 
the  Lord  Keeper  observing  that,  in  all  cases  where  there  was 
a  settlement  equivalent  to  the  wife's  portion,  it  was  to  be  in- 
tended that  the  husband  was  to  have  the  iX)rtion  although 
there  was  no  agreement  for  the  purpose. 

5.  But  this  decision  was  shaken  by  Lords  Commissioners 
Bathurst  and  Aston,  in  the  case  of  Salwey  v.  Salwey  (b)f  ob- 
serving that  this  was  a  strange  report.  And  in  Druce  v. 
Dennison  (c)  Lord  Eldon  said,  that  according  to  the  modern 
cases,  it  is  established  that  the  settlement,  to  be  the  purchase 
of  the  wife's  fortune,  must  either  express  it  to  be  for  that 
consideration,  or  the  contents  of  the  settlement  altogether 
must  import  that,  and  plainly  import  it  as  much  as  if  it  were 

*  expressed ;  that  such  was  the  result  of  the  cases  upon  the 
subject,  and  that  it  was  not  worth  while  to  consider  in  what 
respect  the  older  cases  were  unsatisfactory  ;  involving  in- 
quiries not  very  easy  to  execute. 

6.  The  case  of  Salwey  v.  Salwey  was  to  this  effect  — 
The  wife  was  intitled  to  a  rent-charge  of  300/.  under  her 
marriage  settlement,  and  she  having  survived  her  first  hus- 
band, took  another ;  but  previously  to  the  second  marriage  a 
settlement  was  made,  by  which,  in  consideration  of  such  in- 


(a)  2  Vern.  501.  (r)  G  Ves.  395. 

(b)  Ambl.  692. 
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tended  marriage,  and  for  providing  and  settling  a  competent 
jointure  and  maintenance  for  her,  and  for  making  a  proper 
provision  for  the  children  of  the  marriage,  certain  estates 
were  conveyed  to  trustees  for  those  purposes.  A  further 
settlement  was  made  by  the  husband  of  4000/.  The  husband 
died  before  the  wife;  at  which  time  an  arrear  of  1098/. 
being  due  in  respect  of  the  rent-charge,  a  question  arose, 
whether  the  wife  was  or  not  intitled  to  it  ?  And  it  was  de- 
termined in  her  favour,  as  having  survived  her  husband,  upon 
the  principle  that  a  mere  settlement  upon  marriage  was 
insufficient  to  raise  a  gift  to  the  husband  of  his  wife's  personal 
estate,  but  that  in  order  to  intitle  him  to  it  there  must  be  an 
agreement,  either  express  or  implied. 

7.  In  another  case  (a)  it  appeared  that  the  wife  had  lands 
of  the  value  of  700/.,  and  also  600/.  due  to  her  upon  bond, 
which  at  the  time  of  her  marriage  remained  in  her  brother's 
hands.  Her  husband,  before  their  marriage,  made  a  settle- 
ment, and  in  consideration  of  a  considerable  fortune  and 
portion  with  his  then  intended  wife,  he  granted,  &c.,  but  of 
what  particulars  her  fortune  or  portion  consisted,  did  not 
appear  by  the  settlement.  The  question  was,  whether  the 
bond  for  500/.,  being  a  chose  in  action,  and  not  called  in  by 
the  husband  during  his  life,  was  assets  in  equity  to  satisfy  a 
debt  of  the  husband,  the  wife  having  enjoyed  the  benefit  of 
the  settlement  made  upon  her  out  of  the  husband's  estate, 
and  which  would  have  been  liable  to  the  demand  ?  It  was 
insisted  for  the  creditor,  that  if  the  bond  debt  had  been  par- 
ticularly mentioned  as  part  of  the  consideration  for  the 
settlement,  there  would  have  been  no  doubt  of  its  being 
assets  of  the  husband ;  for  in  equity,  the  husband  is  a  pur- 
chaser of  it  by  making  the  settlement ;  and  that  there  was 
no  difference  where  the  consideration  was  general  of  the 
wife's  portion,  especially  in  this  case,  where  she  had  nothing 
but  lands  besides  the  bond  for  500/.,  so   that  the  bond 

(a)  Heaton  r.  Hassell^  4  Vin.  Abr.  p.  40,  pi.  1 1. 
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must  be  taken  as  the  consideration  of  the  settlement  (there 
being  none  other),  and  the  rather  in  favour  of  a  fair  creditor, 
who  otherwise  must  lose  his  debt,  and  if  no  settlement  had 
been  made,  might  have  had  a  satisfaction  out  of  the  lands. 
But  per  Parker,  Chancellor,  "  The  case  is  so  very  clear  that 
the  widow's  counsel  need  not  to  argue  it.  In  this  case 
creditors  cannot  be  in  a  better  condition  than  the  executor 
of  the  debtor ;  and  can  it  be  imagined,  that  if  any  other  per- 
son had  been  made  executor  to  the  husband,  and  such  a  per- 
son had  filed  a  bill  against  the  wife  to  compel  her  to  assign 
this  bond,  that  the  Court  would  have  decreed  for  the  executor? 
What  the  law  gives  the  husband  by  the  intermarriage  is  a 
good  consideration  for  making  a  settlement ;  but  the  hus- 
band's making  a  settlement  does  not  invest  in  him  the 
choses  in  action  of  his  wife,  unless  it  be  expressly  so  agreed 
between  the  parties,  and  that  appears  to  be  part  of  the  con- 
sideration of  the  settlement,  for  then  the  husband  is  a  pur- 
chaser, and  well  intitled  to  them  in  a  Court  of  Equity." 
His  Lordship  therefore  decreed  that  the  600/.  secured  by 
the  bond  were  not  liable  to  the  demand  of  the  husband's 
creditor. 

8.  Again,  in  Adams  v.  Cole  (a),  the  husband,  having  no 
property  of  his  own,  by  an  obligation  given  by  him  to  trus- 
tees, reciting  that  his  intended  wife's  fortune  amounted  to 
about  500Z.,  agreed  to  pay  to  her  10/.  annually  for  her  sepa- 
rate use,  and  that  if  he  survived  her  she  should  have  the 
power  to  dispose  by  will  of  100/.,  her  wearing  apparel,  watch, 
rings,  and  jewels ;  but  if  she  happened  to  be  the  survivor, 
then  he  stipulated  to  leave  her  200/.,  and  all  her  wearing 
apparel,  &c.,  to  be  at  her  sole  disposal ;  and  for  better  se- 
curing the  premises,  he  agreed,  upon  request,  to  settle  lands 
of  the  yearly  value  of  12/.  The  wife  being  intitled  to  a  debt 
of  200/.,  secured  by  bond  given  to  her  dura  sola,  the  question 
was,  between  the  surviving  wife  and  the  residuary  legatee 

(a)  Forrest.  168. 
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of  the  husbandy  whether  this  bond  debt,  as  a  chose  in  action, 
and  not  reduced  into  possession  by  the  husband,  was  the 
property  of  her,  or  of  the  residuary  legatee  ?  And  Lord 
Talbot  determined  in  favour  of  the  latter. 

9.  It  must  be  remarked  upon  the  above  case,  that  the 
husband  settled  nothing  of  his  own,  the  provision  was  en- 
tirely out  of  the  wife's  property,  and  she  agreed  to  take  a 
part  of  it  in  certainty,  rather  than  to  run  the  risk  of  losing 
the  whole  by  her  husband's  receipt  of  it  during  the  marriage. 
Here,  therefore,  was  a  contract  between  them  to  divide  her 
fortune  in  manner  before  mentioned,  so  that  the  husband 
became  the  purchaser  of  the  bond  debt  for  200Z, 

10.  In  another  case  (a),  a  woman  at  the  time  of  her 
marriage  was  intitled  to  300/.  as  a  portion,  in  her  brother's 
hands,  secured  by  his  bond:  a  settlement  of  a  farm  was 
made  upon  her  for  her  jointure  by  the  husband's  father  and 
grandfather,  which  settlement  was  expressed  to  be  made  in 
consideration  of  lOOL  paid  to  the  grandfather  as  the  wife's 
marriage  portion,  which  was  accordingly  paid  by  the  brother. 
Questiop,  whether  the  wife,  surviving  her  husband,  was 
intitled  to  the  remainder  of  the  bond  debt  ?  And  the  Chan- 
cellor, on  appeal  from  the  Rolls,  was  of  opinion  in  favour  of 
the  wife,  unless  it  appeared  upon  a  trial  at  law,  which  was 
directed,  that  the  husband  was  intitled  by  agreement  to  the 
remaining  200/. 

This  case  is  clearly  distinguishable  from  Adams  v.  Cole : 
there  it  appeared  from  the  recital  that  the  whole  of  the 
wife's  fortune  was  the  subject  of  agreement ;  here  it  is  appa- 
rent that  the  husband  stipulated  for  no  more  of  it  than 
100/.,  so  that  it  remained  as  if  no  settlement  upon  the  wife 
had  been  made. 

11.  The  following,  although  a  peculiar  case,  still  esta- 
blishes what  has  been  before  stated,  that  contract  or  agree- 
ment is  necessary  to  intitle  the  husband  to  his  ^vife's  choses 

(a)  Cleland  v.  Cleland,  Pre.  Ch.  63. 
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in  action.  Upou  the  marriage  of  A  with  B,  his  wife,  a  settle- 
ment was  made  in  consideration  of  the  marriage,  and  as  well  of 
the  then  present  fortune  and  portion  of  B,  as  the  covenants 
thereinafter  contained  to  be  performed,  and  for  settling  a 
competent  jointure  upon  B.  One  of  the  covenants  was  by  C, 
B's  mother,  that  she  would  pay  to  A  200/.,  as  an  addition  to 
B's  fortune.  The  other  covenant  was  by  B's  trustees,  that 
C  would,  for  the  consideration  aforesaid,  during  her  life,  or 
by  her  will,  give  or  bequeath  to  her  daughter  B,  her  exe- 
cutors or  administrators,  or  some  child  or  children  of  B, 
money  or  lands  equal  to  what  C  should  give  to  her  other 
children.  C  left  her  a  legacy  and  appointed  her  executrix. 
Part  of  C's  residuary  estate  came  to  B  by  lapse,  and  B  sur- 
vived A,  her  husband.  Question,  whether  the  surplus  of 
C's  estate  that  arose  either  by  bequest  under  C's  will,  or  by 
accidental  intestacy,  as  by  lapse,  survived  to  the  wife,  or  be- 
longed to  the  husband  ?  which  depended  upon  this,  whether, 
under  the  above  settlement,  A  was  to  be  considered  as  a 
purchaser  of  B's  choses  in  action,  which  she  might  become 
intitled  to  during  the  marriage.  Lord  Hardwicke  said, 
"  The  case  and  the  settlement  are  very  particular.  The 
consideration  is  not  merely  the  marriage  and  present  portion, 
but  further  also  the  covenants  contained  in  such  settlement. 
•  If  the  additional  200/.  in  the  first  covenant  had  not  been 
paid  at  the  husband's  death,  his  executors  would  be  intitled 
to  it.  The  other  covenant  is  very  particular,  and  differs 
from  the  former  as  to  the  covenantees  as  well  as  to  the 
persons  to  whom  to  be  left.  Here  it  is  not  only  to  the  wife, 
but  also  to  any  child  of  the  marriage.  How  then  can  I  say, 
that  by  this  covenant  the  husband  is  a  purchaser?  The 
mother  might  have  left  it  to  the  separate  use  of  the  wife,  or 
to  any  children  of  the  marriage,  which  would  have  been  a 
performance  of  the  covenant,  so  that  it  is  not  a  covenant 
inserted  for  the  benefit  of  the  husband,  but  of  the  daughter, 
and  the  issue  of  the  marriage.  Since,  then,  she  might  have 
left  it  in  this  manner,  and  has  left  part  to  her  daughter,  and 
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the  other  part  has  come  to  the  daughter  by  accident,  and 
no  contract  to  give  the  husband  a  certain  right  in  this  at 
all,  it  must  be  considered  on  the  foot  of  a  general  legacy  to 
the  wife,  abstracted  from  the  contract;  not  such  as  the 
husband  would  be  intitled  to  in  all  events  by  way  of  con- 
tract, but  such  as  must  go  by  the  general  rules  of  law  and 
equity  by  survivorship,  according  to  which,  what  the  hus- 
band had  reduced  into  possession  will  go  to  his  executors, 
and  the  rest  will  survive  to  his  wife,"  (a) 

12.  In  Burdon  v.  Dean  (6),  the  wife  being  intitled  to  1000/. 
under  her  father's  marriage  settlement,  it  was  prior  to  her 
marriage  settled  thus;  500/.  of  it  were  to  be  paid  to  the 
husband,  and  the  residue  to  be  settled  upon  herself  and 
children.  The  wife  being  intitled  to  other  property,  no 
notice  was  taken  of  it  in  the  settlement.  The  husband 
having  become  a  bankrupt,  the  question  was,  whether  she 
was  intitled  to  a  provision  out  of  such  other  property  as 
against  the  assignees,  or  was  barred  b^  the  provision  made 
for  her  by  the  settlement?  And  Lord  Alvanley  decided 
that  the  settlement  did  not  bar  her  right  to  a  provision  out 
of  her  other  property.  The  reason  must  have  been,  that 
1000/.,  part  only  of  the  wife's  fortune,  were  in  contemplation 
of  the  parties  when  the  settlement  was  made ;  so  that  there 
was  no  contract  or  agreement  that,  in  consideration  of  the 
husband's  relinquishing  his  legal  power  over  500/.,  part  of 
such  fortune,  he  should  be  intitled  as  a  purchaser  to  all  the 
residue  of  it,  but  to  the  500/.  only,  remainder  of  the  1000/. 
to  which  the  wife  was  intitled  under  her  father's  settlement 
as  above. 

13.  In  the  case  of  Lady  Elibank  v.  Montolieu  (c),  it  ap- 
peared that  the  settlement  was  not  intended  to  make  the 
husband  a  purchaser  of  his  wife's  future  property,  the  pro- 
vision made  in  it  for  her  being  upon  the  expectation  that 
from  circumstances  to  occur  in  the  family  there  would  be  an 

(a)  Garforth  r.  Bradlej,  2  Ves.         (b)  2  Ves.  Jun,  607. 
Sen.  675.  (c)  5  Ves.  737. 
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opportunity  for  doing  better  for  her  at  a  future  preiod.  The 
wife,  therefore,  having,  after  the  settlement,  become  intitled 
to  a  considerable  share  of  personal  property,  the  Court 
ordered  at  her  suit  an  additional  provision  to  be  made  for 
her  and  her  children. 

14.  In  Druce  v.  Denison  (a).  Lord  Eldon's  opinion  coin- 
cided with  the  decision  of  the  Master  of  the  Rolls  in  Burdon 
V.  Dean ;  and  his  Lordship  determined  that  a  settlement  by 
the  husband,  on  his  marriage  with  his  wife,  in  the  event  of 
her  surviving  him,  of  considerable  sums  in  government  se- 
curities for  her  own  use,  with  a  covenant  to  secure  to  her  an 
annuity  for  her  life,  did  not  intitle  the  husband  to  her  choses 
in  action  to  which  she  was  then  intitled,  as  the  settlement 
expressed  or  imported  no  agreement  that  by  making  such 
provision  he  should  have  them ;  consequently,  they  survived 
to  her,  outliving  her  husband.  But  he  having  by  his  will 
made  bequests  in  her  favour,  and  treated  her  choses  in  action 
as  his  own,  and  bequeathed  them  as  such,  as  appeared  from  his 
books  and  certain  papers  which  were  given  and  admitted  in 
evidence,  the  question  terminated  in  that  of  election,  so  as  to 
put  the  widow  to  elect  whether  she  would  give  up  her  choses  in 
action  and  take  under  the  will,  or  whether  she  would  surrender 
her  benefits  under  that  instrument,  and  retain  her  own  property. 

15.  Another  case  upon  this  subject  is  Mitford  v.  Mit- 
ford  (6) :  there  it  appeared  from  the  settlement,  that  the 
wife  had  given  up  to  her  husband  a  considerable  part  of  her 
fortune,  who  in  consideration  of  such  fortune  covenanted  to 
make  a  provision  for  his  wife  and  children :  and  Sir  William 
Grant  said,  (what  has  been  proved  by  the  above  authorities,) 
that  the  mere  fact  of  a  settlement  is  not  evidence  that  the 
husband  became  a  purchaser  of  all  the  fortune  that  might 
afterwards  come  to  the  wife ;  that  the  settlement  in  that 
case  appeared  to  be  in  consideration  of  her  fortune  as  spe- 
cified and  described  in  the  deed  itself,  part  of  which  was 

(a)  6  Ves,  385.  (b)  9  Ves.  89. 
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settled  and  part  paid  to  the  husband,  so  that  he  could  not 
be  considered  a  purchaser  of  anything  more  than  the  fortune 
she  th^i  had. 

16.  Consistently  with  this  doctrine,  his  Honour  decided 
the  case  of  Carr  v.  Taylor  (a) :  there  the  consideration  of  the 
settlement  was  expressed  to  be  the  portion  or  fortune  which 
the  husband  would  have  or  receive  upon  his  marriage.  The 
wife  afterwards  became  intitled  to  a  share  in  the  residuary 
estate  of  an  intestate,  part  of  which  consisted  of  a  bond  debt 
due  from  the  husband  and  his  father.  The  husband  having 
become  a  bankrupt,  the  question  was,  whether  the  wife  was 
intitled  to  an  additional  settlement  out  of  the  property  ac-> 
crued  to  her  after  the  date  of  her  marriage  settlement ;  which 
could  not  be,  if,  by  such  settlement,  the  husband  had  pur- 
chased for  his  own  benefit  all  subsequent  property  to  which 
his  wife  might  become  intitled  during  the  marriage.  The 
Master  of  the  Rolls  decided,  that  as  the  settlement  might  be 
construed  to  mean  either  the  fortune  which  the  husband 
would  actually  receive  at  the  moment  of  the  marriage,  or 
the  rights  he  would  acquire  by  the  marriage,  and  as  the  latter 
intention  was  neither  expressed  nor  clearly  imported  in  such 
settlement,  its  operation  should  be  confined  to  the  wife's 
property  at  her  marriage ;  so  that  her  husband  was  not  a 
purchaser  of  her  after-acquired  personalty,  and  consequently 
that  she  was  intitled  against  his  assignees^  to  an  additional 
settlement  out  of  it. 

17.  From  the  above  cases  Mr.  Roper  deduces  the  following 
propositions  (b) :  — 

First,  That  a  settlement  made  before  marriage  in  con- 
sideration of  the  wife's  fortune,  without  saying  more,  intitles 
the  husband  to  all  her  then  personal  property,  and  not  to 
such  which  afterwards  accrues  to  her. 

(a)  10  Yes.  574 :  see  Beresford  v.     broke,  2  Yes.  Sen.  591 :    see  also 
Hobsoiiy  iMadd.  371:  alBO  the  older     Farrer  v.  Grant,  7  Law  J.  Chan. 
cases  upon  this  subject^  Adams  v,     95 :  and  Corsbie  v.  Free,  1  Cr.  & 
Pierce,  a  P.  W.  1 1 :  March  v.  Head,     Ph.  72. 
3  Atk.  720 :  and  Tomkjns  v.  Lad-         (b)  1  Hop.  H.  &  W.  296. 
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Secondly,  That  if  a  part  of  her  fortune  only  appear  to  be 
stipulated  for,  the  residue  which  she  then  has,  or  what  may 
afterwards  accrue  to  her,  will  not  belong  to  the  husband. 

Thirdly,  But  when  it  appears  from  the  settlement,  that  it 
was  the  agreement  between  the  parties  that  he  should  not 
only  have  his  wife's  then  present,  but  all  her  subsequently- 
acquired  personal  estate,  he  will  in  such  cases  be  intitlcd  to 
the  whole  under  the  marriage  contract. 

And  lastly,  that,  in  instances  where  any  of  the  wife's  choses 
in  action  are  not  purchased  by  the  husband  by  settlement, 
they  will  be  subject  to  her  rights  of  survivorship,  and  of 
provision  by  settlement,  which  have  been  before  considered. 

18.  It  is  presumed  that  the  Court  will  not  take  into 
consideration  whether  the  settlement  made  by  the  husband 
is  or  is  not  adequate  to  the  wife's  fortune,  (a) 

19.  It  must,  however,  be  noticed,  that  when  the  husband 
is  a  purchaser  by  settlement  of  his  wife's  choses  in  action,  if 
the  provision  for  his  wife  and  children  be  executory,  i.  e. 
resting  upon  his  covenant,  then  neither  he  nor  his  assignees 
will  be  intitled  to  recover  them  in  equity  until  they  have 
specifically  performed  the  stipulations  in  the  settlement.  (6) 

20.  If,  however,  the  covenant  be  future  and  contingent, 
as  that  his  executors  should,  after  his  death,  if  his  wife 
survived  him,  pay  to  her  a  sum  of  money,  there,  as  the  act 
to  be  done  in  performance  of  the  covenant  is  contingent  and 
may  never  happen,  and  his  right  to  her  choses  in  action  by 
purchase  under  the  settlement  is  immediate  and  absolute,  the 
Court  cannot  postpone  his  title  to  receive  them  until  he 
perform  such  an  act  as  he  engaged  to  do  by  such  a  cove- 
nant, (c) 

21.  But  when  the  husband's  covenant  to  pay  or  settle 
amounts  to  a  present  and  certain  obligation,  as  to  do  the  act 

(a)  Lannoj  v.  Athol,  2  Atk.  448.     v.  Come,  2  Vern.  190 :  Holt  v.  Holt, 

(b)  Pyke  v.  Pjrke,  1  Ves.  Sen.     2  P.  W.  648. 

376:    and  see  Lister  v.  Lister,  2         (c)  Basevi  v.  Serra,  14  Yes.  313 ; 
Vern.  68  j  2  Freem.  102  :  Ilowman     3  Mer.  674. 
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immediately,  or  at  a  fixed  period,  then  the  wife  has  a  lien 
upon  her  own  property  for  the  consideration  agreed  to  be 
given  by  the  husband  for  its  purchase,  which  must  be  paid 
or  settled  before  the  Court  will  take  from  her  such  pro- 
perty, (a) 

22.  And  this  will  be  the  case  where  the  covenant  to  pay 
is  future  or  conditional,  if  the  time  is  arrived  when  it  is  to 
be  performed,  (b) 


SECTION  IL 

OF  THE  VALIDITY  OF  ANTENUPTIAL  SETTLEMENTS  AGAINST 
CREDITORS  AND  PURCHASERS,  AS  CONNECTED  WITH  THE 
HUSBAND'S  TITLE  AS  A  PURCHASER  OF  HIS  WIFE'S  PRO- 
PERTY. 


2.    Valid    against    creditors    and 
purchasers. 

4.  Unless  where  fraud, 

5.  Void  under    27   Biiz.   against 

purchasers  for  valuable  con* 
sideration  where  general  power 
of  revocation  reserved. 

6.  Statute  does  not  extend  to  pev^ 

sonal  estate. 

7.  fVhat  will  be  valuable  consider- 

ation within  act.. 


8.  Void  where  power,  qfnevocation 

with  consent  of  other  persons 
if  under  control  of 'settlor. 

9.  Valid  if  consetij^^  required   of 

persons  not  unfj^r  control  of 

settler. 
10.  Or  though  powers   reserved  to 

charge  estate. 
IL.  Unless  where  such  powers  are 

reserved  by  fraud. 


1.  Wb  shall  now  proceed  to  the  subject  of  the  validity  of 
antenuptial  settlements  against  creditors  and  purchasers. 
This  is  a  point  which  materially  concerns  the  husband's  title 
which  has  been  considered  in  the  preceding  section,  for  if 
the  provision  made  by  the  husband  be  taken  away  from  his 
wife,  his  title  as  a  purchaser  to  her  equitable  property  must 
fail,  and  her  rights  in  her  own  choses  in  action  will  remain 


(a)  Mitford  v.  Mitford,  9  Ves.  96.         {b)  Corsbie  v.  Free,  1  Cr.  &  Ph.  64. 
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the  same,  in  regard  to  him,  as  if  no  such  settlement  had 
been  made. 

2.  With  respect  to  the  validity  of  antenuptial  settlements 
against  creditors,  &c.,  it  is  established  that  a  settlement, 
bond  fide  made  before  and  in  contemplation  of  marriage,  is 
good  not  only  against  the  husband,  but  against  his  creditors 
and  subsequent  purchasers. 

3.  The  efficacy  of  the  consideration  of  marriage  is  strongly 
demonstrated  in  the  following  case :  —  A,  previously  to  and 
in  contemplation  of  his  marriage  with  B,  and  in  order  to 
make  a  provision  for  himself  and  wife,  and  with  a  view  of 
withdrawing  out  of  the  reach  of  his  creditors  a  considerable 
part  of  his  property,  transferred  at  various  times  before  the 
marriage  into  her  name  several  sums  of  stock,  and  invested 
monies  in  her  name ;  all  which,  as  it  was  stated  in  the  bill, 
were  not  his  own  property,  but  that  of  other  persons  who 
had  employed  him  as  a  stockbroker,  and  that  the  fact  was 
well  known  to  B.  The  marriage  took  place  in  the  year 
1805,  and  between  that  year  and  1802  preceding,  various 
deeds  and  settlements  were  executed  by  A  in  favour  of  B, 
6ontaining  (as  it  was  alleged)  false  statements  of  property 
belonging  to  B  (which  in  fact  never  did  belong  to  her), 
with  the  intent  to  defeat  the  husband's  creditors ;  and  with 
the  like  view,  sums  in  stock,  amounting  to  6200?.  annuities, 
were,  in  the  settlement  made  shortly  before  the  marriage, 
recited,  contrary  to  the  truth,  as  belonging  to  her,  and  the 
same  with  other  property  were  settled  to  her  separate  use 
for  life,  with  an  absolute  power  of  disposition*  B  having 
survived  her  husband,  his  creditors  attempted  to  defeat  the 
above  transactions  and  settlement  upon  the  ground  of  fraud, 
but  which  was  not  proved,  and  was  denied  by  B.  Sir  William 
Grant,  M.  R.,  decided  against  the  creditors,  because  it  was 
immaterial  whether  the  stock  was,  as  recited,  purchased  with 
the  wife*s  money  or  not ;  for,  if  it  were  the  husband's,  he  had 
a  right  to  settle  it  in  contemplation  of  marriage,  which  settle- 
ment could  not  be  defeated  by  his  creditors ;  and  that  the  fact 
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of  his  being  indebted  at  the  time,  and  of  B's  knowing  it,  would 
not  affect  the  validity  of  the  settlements :  and  his  Honour 
thought,  that  the  mis-recital  of  the  property  being  the  wife's 
when  it  was  her  husband's  did  not  necessarily  imply  fraud, 
since  he  might  choose  to  adopt  that  mode  in  giving  her 
the  property,  (a) 

4.  Fraud,  however,  will  vitiate  an  antenuptial  settle- 
ment, (b) 

5.  The  statute  of  the  27th  of  Elizabeth  (c)  avoids  convey- 
ances of  lands,  tenements,  and  hereditaments  against  sub- 
sequent purchasers  for  a  valuable  consideration,  when  a 
general  power  of  revocation  is  reserved  to  the  settlor.  And 
it  was  holden  in  St.  Saviour's  case  (d),  that  notwithstanding 
the  consideration  of  marriage  was  a  good  consideration,  yet 
if  a  power  of  revocation  were  annexed  to  the  settlement,  it 
was  void  against  strangers.  Hence  it  appears,  that  if  such 
a  power  be  contained  in  an  antenuptial  settlement  of  real 
property,  it  will  be  void  against  a  subsequent  purchaser; 
and  the  effect  will  be  the  same,  although  the  husband  had 
released  or  extinguished  his  power  before  he  made  the 
subsequent  sale,  (e) 

6.  But  the  statute  merely  extends  to  ^^  lands,  tenements, 
and  hereditaments,"  and  not  to  personal  estate.  (/) 

7.  The  valuable  consideration  mentioned  in  the  act  need 
not  to  be  money.  If,  therefore,  a  person  give  up  a  right 
which  he  had  for  the  property,  such  surrender  would  be  a 
valuable  consideration  within  the  statute,  (g) 

8.  When  the  power  of  revocation  is  not  general  and  un- 

(a)  Campion  v.  Cotton,  17  Yes.  (/)Billv.  CuretoD,2M.&K512. 
263.  (ff)  Hill  V.  Bishop  of  Exeter,  2 

(b)  See  ex  parte  Major,  Mont.  TaunL  69 — 83 :  and  Ward  v.  Shallet, 
Rep.  292.  2  Yes.  Sen.  17.    As  to  tlie  persons 

(c)  Cap.  4.  sect  5.  who  are  considered  purchasers  so  as 
Id)  Lane,  21,  22.  to  be  intitled  to  the  benefit  of  this 
(e)  3  Rep.  83 ;  and  Bullock  v,     statute,    see    Sugden    on    Powers, 

Thorne,  Moor's  Rep,  617,  S.  P.  chap.  13,  sec.  9.  7th  ed. 
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qualified,  but  the  exercise  of  it  is  made  to  depend  upon  the 
consent  of  other  persons,  then  if  such  persons  be  in  the 
interest  or  under  the  control  of  the  settlor,  the  settlement 
will  be  void  against  a  subsequent  purchaser,  as  in  Lavender 
V.  Blackstone.  (a)  There  the  husband  reserved  to  himself  a 
power  to  make  leases  of  all  or  any  part  of  the  premises,  with 
the  consent  of  A  and  B,  trustees  of  his  own  nomination,  for 
any  number  of  years,  with  or  without  rent ;  and  the  Court 
held  the  reservation  to  be  fraudulent,  by  enabling  him  to 
defeat  the  settlement  in  toto  ;  the  restriction  being  nothing, 
as  the  trustees  were  of  the  settlor's  o^vn  appointment,  and 
therefore  to  be  presumed  to  act  according  to  his  wishes,  (6) 

9.  But  if  the  exercise  of  the  power  be  made  to  depend 
upon  the  consent  of  persons  not  in  the  interest  or  under  the 
control  of  the  settlor,  the  settlement  will  be  valid  against  a 
subsequent  purchaser,  as  it  was  determined  in  Buller  v.  Water- 
house  (o) ;  because  such  a  case  is  not  considered  within  the 
meaning  of  the  statute,  the  settlor  not  having  the  sole  power 
of  defrauding  the  purchaser  by  the  exercise  of  the  prior  re- 
served power.  Hence  the  usual  powers  in  settlements  to 
revoke  the  uses  or  trusts  of  the  lands,  for  the  purposes  of 
sale  and  exchange,  with  a  direction  that  the  money  should  be 
paid  to  the  trustees  to  be  reinvested  (rf),  will  not  avoid  the 
settlement  against  a  subsequent  purchaser  of  the  husband. 

10.  Neither  are  powers  bond  fide  reserved  to  charge  sums 
of  money  upon  the  estate  within  the  letter  or  meaning  of  the 
statute,  {e) 

11.  We  must  except,  however,  such  powers  of  charging, 
&c.  as  are  reserved  fraudulently,  as  when  the  husband 
retains  or  reserves  to  himself  so  large  an  interest  or  power 
over  the  property  as  to  show  the  motive  of  the  transaction 

(a)  2  Lev.  146.  {d)  Doe  v.  Martin,  4  Term  Rep. 

(Jb)  See  Griffin  v.  Stanhope,  Cro.  39. 

Jac.  454.  («)  Jenkins  t,  Kejmis,   I  Lev. 

(c)  3  Keb.  761 :  Jones,  94  :  see  160—162. 
HuDgerford  v.  Earle,  2  Freem.  120. 
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to  have  been  to  defeat  creditors  or  purchasers,  for  in  such 
cases  those  powers  will  be  considered  as  amounting  in  effect 
to  a  power  of  revocation,  and  therefore  invalidate  the  set- 
tlements containing  them,  (a) 

12.  Thus,  in  Tarback  v.  Marbury  (6),  the  defendant 
having  reserved  to  himself  a  power  during  his  life  to  grant? 
alien,  or  otherwise  dispose,  at  his  will  and  pleasure,  of  the 
estate  comprised  in  the  deed ;  the  Court  held  that,  as  the 
defendant  might  have  charged  it  to  the  full  value^  the  reser- 
vation amounted  in  effect  to  a  power  of  revocation,  and 
therefore  that  the  settlement  was  fraudulent. 

13.  But  it  appears  from  the  case  of  Jenkins  v.  Eejrmis  (c), 
which  has  been  before  referred  to,  that  if  such  a  power  to 
charge  the  property  be  fairly  reserved,  and  from  the  magni- 
tude of  the  sum  when  compared  with  the  value  of  the  estate 
no  presumption  of  fraud  arises,  it  will  not  defeat  the  settle- 
ment at  the  instance  of  the  purchaser. 

(a)  3  Keb.  527  :  1  Atk.  16.  (c)  1  Lev.  150—152. 

{h)  2  Vera.  610 
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SECTION  m. 

WHETHER  SETTLEMENTS  MADE  AFTER  MARRIAGE  WILL 
RENDER  THE  HUSBAND  A  PURCHASER  OF  HIS  WIFE'S  CHOSES 
IN   ACTION. 


1.  ffu^and  not  a  purchaser  of 
wif^s  fortune  by  postnuptial 
settlement, 

3.  Sykes  v.  MeynaL 

4.  Mr.  Jacob's  remarks  thereon. 


7.   Why  postnuptial  settlements  not 

binding  on  wife. 
8«   Wife  may  contract   with    huS' 

band  where  she  has  separate 

property* 


1.  The  settlements  which  have  been  under  consideration 
were  those  only  that  were  made  previously  to  marriage,  at 
a  period  when  the  parties  were  able  to  contract  with  each 
other.  If,  then,  as  it  has  been  shown,  actual  agreement  or 
contract  be  necessary  to  give  to  the  husband  his  wife's  choses 
in  action,  in  consideration  of  the  provision  made  by  him  for 
her,  it  appears  to  be  a  necessary  consequence,  that  a  settle- 
ment made  after  the  marriage  by  the  husband  upon  his 
wife,  even  upon  an  accession  of  fortune  to  her  (not  given  to 
her  separate  use  and  disposition)  where  tlie  transaction  is 
between  themselves  only,  and  the  Court  does  not  act  for  the 
wife,  will  not  constitute  the*  husband  a  purchaser  of  such 
additional  fortune,  but  the  wife's  title  by  survivorship  will 
prevail. 

2.  Thus,  in  Lannoy  v.  Duke  and  Duchess  of  Athol  (a), 
it  appeared  that  the  husband,  by  second  settlement,  made 
during  the  marriage,  in  consideration  of  a  large  sum  of 
money  to  which  the  wife  became  intitled  upon  her  father's 
death,  in  addition  to  securing  a  rent-charge  to  her  included 


(a)  2  Atk.  448,  ed.  by  Sanders. 
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in  the  first  settlementi  provided  6000/.  for  the  portions 
of  daughters  in  default  of  issue  male,  so  that  there  was 
no  provision  for  the  wife  other  than  what  she  was  in- 
titled  to  under  the  first  settlement.  The  wife  having  sur- 
vived her  husband,  the  question  was,  whether  the  second 
settlement  intitled  his  representatives  to  the  accessional 
fortune  of  the  wife?  And  Lord  Hardwicke  decided  that 
it  did  not:  first,  because  there  was  in  fact  no  additional 
provision  made  for  her  by  it,  and  that  the  portions  for 
daughters  had  nothing  to  do  with  the  general  rule  of  a  settle- 
ment equivalent  to  the  fortune  the  father  had  with  the 
mother;  and,  secondly,  and  chiefly,  as  his  Lordship  ex- 
pressed himself,  because  there  was  no  contract  on  the  part 
of  the  wife,  who  was  herself  incapable  of  contracting,  and 
had  neither  father  nor  guardian  to  contract  for  her.  (a) 

3.  However,  in  Sykes  v.  Meynal  (6),  where  the  second 
husband,  after  marriage,  made  a  settlement  upon  his  wife, 
Sir  Thomas  Clarke  decreed,  that  her  husband  was  intitled 
by  it  to  a  mortgage  debt  owing  to  her,  and  not  reduced  into 
possession  during  his  life,  although  she  was  the  survivor. 

4.  But  upon  this  case,  Mr.  Jacob  remarks  (c):  "The 
wife  was  intitled  to  a  mortgage  under  the  will  of  her  first 
husband.  Her  second  husband,  after  the  marriage,  settled 
on  her  for  life,  by  way  of  jointure,  lands  valued  at  400?.  per 
annum.  The  settlement  was  recited  to  be  in  consideration 
of  the  marriage,  of  his  love  and  afiection  for  her,  and  of  a 
marriage  settlement  previously  made  of  lands  belonging  to 
her,  and  of  a  very  considerable  fortune  had  and  received  by 
him  with  her  in  monies  and  securities  for  money.     After 


(a)  It  does  not,  however,  appear         (b)  1  Dick.  868. ;   Beg.  Lib.  B, 
that  the  sanction  of  the  wife's  father,     1762,  fo.  440. :  the  decree  is  entered 
guardian,  or  trustee  could  give  any     under  the  name  of  Sjkes  v.  Holden. 
additional  effect  to  the  settlement  as         (c)'  1  Hop.  H.  &  W.  304  n. 
against  her  in  the  event  of  her  sur- 
viving. Stamper  v.  Barker,  5  Madd. 
157. 
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his  death  she  entered  upon  the  jointure  lands,  and  she  and 
her  third  husband  continued  in  the  possession  of  them. 
The  circumstance  that  the  wife  enjoyed  the  jointure  ex- 
pressed to  be  made  in  consideration  of  her  fortune,  distin- 
guishes this,  case  from  that  of  Lannoy  v.  Duke  of  Athol, 
where  no  additional  provision  was  made  for  her.  The  wife 
electing  after  her  husband's  death  to  accept  benefits  given 
by  the  settlement,  is  of  course  bound  to  confirm  it  in  other 
respects." 

5.  It  is  therefore  presumed  that,  notwithstanding  Sykes 
V.  Meynal,  a  settlement  after  marriage  will  not  bind  the 
wife,  or  in  title  her  husband  to  her  choses  in  action,  unless 
such  settlement  be  confirmed  by  her  after  her  husband's 
death,  or  unless  it  be  confirmed  under  a  decree  in  equity 
during  his  life,  or  another  settlement  directed  and  ap- 
proved of. 

6.  In  Sykes  v.  Meynal,  his  Honour  referred  to  two  cases 
as  warranting  the  decree :  one  of  them  was  that  of  Lannoy  v. 
Athol,  which  has  been  just  stated,  but  which  it  is  presumed 
has  a  contrary  tendency.  The  other  case  was  Jones  v. 
Marsh  (a),  which  seems  to  be  equally  inapplicable,  the 
question  in  it  being  not  whether  the  wife  could  contract 
with  her  husband  to  pass  to  him  her  choses  in  action,  but 
whether  a  settlement  upon  her  in  consideration  of  an  ad- 
ditional fortune  coming  to  her  from  her  mother,  was  or  was 
not  valid  against  subsequent  creditors  of  the  husband. 

7.  The  ground  upon  which  settlements  after  marriage 
are  not  binding  upon  the  wife,  is  the  general  principle 
that,  considering  the  relation  between  man  and  wife,  and  the 
opportunities  which  he  has  of  practising  upon  her  afi^ection 
and  fears,  so  as  to  take  undue  advantage,  the  law  throws 
around  her  a  shield  of  protection,  and  disables  her  from  con- 
tracting personally  with  him  relative  to  her  property,  except 
according  to  the  forms  which  it  has  prescribed,  (b) 

(a)  Forrest  64.  (b)  See  2  Ves.  Sen.  17. 
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8.  This  doctrine,  however,  must  be  confined  to  cases 
where  the  wife  is  not  placed  in  the  character  of  a  feme  sole 
in  relation  to  her  property,  for  in  that  character  (as  it  will 
be  afterwards  shown)  she  may  dispose  of  it  as  she  thinks 
proper,  and  contract  concerning  it  with  her  husband,  for  his 
or  her  benefit,  as  she  pleases. 

To  such  the  wife's  power  only,  it  is  presumed  that  Lord 
Eldon's  observation  in  Lady  Arundell  v.  Phipps  (a)  applies. 
In  this  case  his  Lordship,  alluding  to  that  of  Dewey  v. 
Bayntun  (6),  said,  "From  the  only  account  I  have  had 
of  this  case,  it  appears  to  have  been  asserted  that  a  husband 
and  wife  could  not,  after  marriage,  contract  for  a  bond  fide 
and  valuable  consideration  for  a  transfer  of  property  from 
him  to  her  or  trustees  for  her.  The  doctrine  is  not  so 
either  here  or  at  law."  The  contract  in  both  cases  was 
a  purchase  by  the  wife  with  her  separate  property,  or  over 
which  she  had  a  sole  and  separate  power  of  disposition, 
of  ancient  pictures,  furniture,  and  other  articles  of  great 
value  belonging  to  her  husband ;  and  it  was  on  the  question 
as  to  its  validity  against  the  husband's  creditors,  that  Lord 
Eldon  thus  expressed  himself. ' 

(a)  10  Ves.  148.  (ft)  6  East,  257. 


110      SETTLEMENTS  IN  PUBSUANCE   OF  ARTICLES  BEFORE 


CHAPTER  IL 

OF  THE  WIFE'S  RIGHTS  AGAINST  HER  HUSBAND'S  CREDITORS, 
WHERE  HE  HAS  MADE  A  SETTLEMENT  UPON  HER  AFTER 
MARRIAGE. 


1.  Postnuptial   settlement  binding 

on  husband, 

2.  And  agaifist    creditors^    if  in 

pursuance  of  articles  be/ore 
marriage. 

3.  Effect  where  made  in  pursuance 

of  verbal  agreement  be/ore 
marriage :  Mr,  Roper^s  opi- 
nion, 

4.  Mr,  Jacob's  remarhs, 

5*  Wliere  husband  fraudulently 
prevents  agreement  from  being 
in  writing* 

6.  Agreement  founded  on  letters  or 

notes, 

7.  Postnuptial     settlement      void 

against  purchasers  for  value 
even  with  notice. 
9.   Onlg    void    against    creditors 
where  fraudulent, 

10.  Debts  due  at  time  of  settlement 

presumption  of  fraud, 

1 1.  Debts  subsequently  incurred  will 

not  defeat  postnuptial  settle- 
ment, 

12.  Recital  in  postnuptial  settlement 

of  antenuptial  articles  whether 
binding  on  creditors, 

1 3.  Settlement  void  against  creditors 

where  debts  considerable, 

14.  Not  where  of  small  amount 

15.  Lush  V.  Wilkinson, 

16.  Townsend  t.    Westacott:    rule 

laid  down  by  Lord  Langdale, 
7.  Settlement    not    void     where^ 
though  considerable  debts  due, 
they  are  secured^ 


18. 
19. 

20. 
21. 

22. 

23. 
24. 
27. 

28. 
29. 

30. 

31. 

32. 

33. 
35. 


38. 
40. 


4L 
42. 
43. 


Or    where    their  payment    is 

providedfor. 
Rights  of  subsequent  creditors 

against  voluntary  settlement, 
Mr,  JacoVs  remarhs. 
Rule  laid  down  by  V.-C.  Knight 

Bruce, 
Whether  settlement    merely  of 

stock  liable  to  creditors, 
Mr,  Roper^s  opinion, 
Mr,  JacoVs  observations. 
Effect  of  such  settlement  where 

settlor  insolvent, 
Norcutt  T.  Dodd. 
Postnuptial  settlement  defeated 

where  debts  contingent  only. 
Good  against  settlor  and  volun^ 

teers. 
Void  if  made  in  contemplation 

of  contrcuiting  debts. 
Effect  of  reservation  of  general 

power  of  revocation. 
Or  power  over  fund. 
Settlement    void  where    settlor 

continues  in  possession^  unless 

possession  consistent 
Where    possession    apparently 

consistent  by  fraud. 
Where  postnuptial  settlements 

valid    against  creditors    and 

purchasers  on  ground  of  vcUu' 

able  consideration. 
Settlements  made  by  Court  of 

Chancery, 
Where  money  paid  on  wife^s 

behalf. 
Or  secured  to  be  paid. 
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44.  Where  whole  of  wif^s  property 

settled   and   husband    settles 
nothing^ 

45.  Accession   of  fortune    to  wife 

good  consideration  to  support 
settlement, 

46.  Bui  settlement  must  not  greatly 

exceed  wife's  fortune, 

47.  Relinquishment  of  valuable  in* 

terest  by  wife  will  be  consider^ 
ation. 


48.  As  her  jointure. 

49.  Or  dower, 

50.  Where  voluntary  settlement  may 

become  binding  upon  creditors, 

51.  Gift  or  charge  by  wife  of  SC' 

parate  property  good  consi- 
deration, 

53.  Tf  in  proportion  to  settlement, 

54.  Which  if  court  cannot  determine 

must  be  left  to  jury. 


1.  A  settlement  made  by  the  husband  after  the  marriage 
upon  his  wife  and  children  is  obligatory  upon  himself,  and  all 
persons  claiming  as  volunteers  from  or  through  him.  (a) 

2.  It  is  scarcely  necessary  to  observe,  that  when  the  settle- 
ment is  made  after,  but  in  pursuance  of  written  articles 
entered  into  before  the  marriage,  such  settlement  is  unim- 
peachable by  any  persons,  whether  they  be  creditors  or  sub- 
sequent purchasers ;  for  the  contract  of  marriage  is  a  valu- 
able consideration,  and  establishes  the  settlement  against 
ev6ry  one.  (b) 

3.  But  if  the  agreement  before  marriage  be  verbal  only, 
and  the  settlement  after  marriage  be  made  in  pursuance  of  it, 
whether  such  agreement  will  support  the  settlement  against 
creditors  appears  to  be  undecided.  Mr.  Roper  considers  (c) 
that  such  a  promise  would  not  support  the  settlement 
against  creditors,  because  the  statute  of  frauds  is  express, 
that  no  action  shall  be  brought  whereby  to  charge  any 
person  upon  any  agreement  made  in  consideration  of  mar- 
riage, unless  some  memorandum  or  note  thereof  shall  be  in 
writing,  and  signed  by  the  party  to  be  charged  therewith,  or 
some  other  person  by  him  lawfully  authorised,  (d)  Against 
which  enactment  he  conceives,  that  the  doctrine  of  part  per- 


(a)  Watte  V.  Bulks,  1  P.  W.  60 : 
Brookbank  v,  Brookbank,  1  Eq.  Ca. 
Ab.  168,  pL  7  :  Bale  v.  Newton,  1 
Vein.  464. 


{b)  Bovye's  case,  1  Ventr.  193. 
(c)  1  Rop.  H.  &  W.  307. 
((Q  29  Ch.  2.  c.  3.  s.  4. 
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formance  by  the  subsequent  marriage  could  not  be  admitted 
to  take  the  case  out  of  the  statute,  (a) 

Such,  he  adds,  appear  to  have  been  the  opinions  of  Lord 
Thurlow  and  Sir  William  Grant,  in  Dundas  v.  Dutens  (6), 
and  Randall  v.  Morgan,  (c) 

4.  Mr.  Jacob  remarks  upon  this  point :  "  In  Dundas  v. 
Dutens,  however,  according  to  Mr.  Cox's  report.  Lord  Thurlow 
was  clearly  of  opinion,  that  a  settlement  made  after  marriage, 
in  pursuance  of  a  parol  agreement  before  the  marriage,  was 
not  to  be  reckoned  fraudulent  against  creditors,  (d)  In 
Dawson  v.  Ellis  (e)j  it  was  argued  that  if  a  man  first  con- 
tracts verbally  to  sell  his  estate  to  A,  and  then  contracts  in 
writing  to  sell  it  to  B,  and  afterwards  conveys  it  to  A,  in 
pursuance  of  the  first  contract,  A  having  at  that  time  notice 
of  the  second  contract,  B  would  not  be  able  to  call  on  A  for 
a  conveyance.  It  was  contended  that  the  statute  of  frauds 
did  not  nullify  the  verbal  contract,  but  only  took  away  the 
remedy  for  enforcing  it ;  that  it  might  therefore  still  be  used 
for  the  purpose  of  defence ;  and  that  the  circumstance  of  the 
second  agreement  being  in  writing  gave  it  no  superior  equity 
over  the  first,  when  the  legal  estate  had  been  conveyed  in 
pursuance  of  it.  This  reasoning  was  sanctioned  by  the 
Master  of  the  Rolls :  it  derives  support  from  analogy  to  the 
construction  put  upon  the  statute  of  limitations,  which, 
though  barring  the  remedy,  leaves  the  debt  subsisting  for 
some  purposes ;  and  also  from  the  rule  hitherto  prevailing, 
that  in  cases  within  the  statute  of  frauds,  as  well  as  in  those 
within  the  statute  of  limitations,  relief  may  be  given,  unless 
the  objection  be  insisted  on  in  the  pleadings :  if  a  verbal  con- 
tract were  merely  void,  it  could  not  be  the  foundation  of  a 
decree-  Since,  however,  it  is  now  considered  that  the  statute 
of  limitations  (/),  and  as  it  seems  the  statute  of  frauds  (g)^ 

(a)  1  Ves.  J.  199:  3Bro.C.C.401.  (e)  1  Jac.  &  Walk.  524. 

(b)  I  Ves.  Jun.  196  :  2  Cox.  235.  (/)  Fosters. Hodgson,  19 Ves.  180. 

(c)  12  Ves.  67.  (g)  ReddiDg  v.  Wilkes,  3  Bro.  C.a 

(d)  See  also  1  Strange,  237 :  4  400 :  Rist  v,  Hobson,  1  Sim.  &  Stu. 
East,  207.  543. 
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may  be  taken  advantage  of  by  demurrer,  it  is  perhaps 
doubtful  whether  this  rule  will  be  followed  in  all  cases ;  for 
no  relief  can  in  general  be  given  at  the  hearing  when  the 
bill  is  open  to  a  demurrer  on  the  merits  as  stated  in  it  And 
the  tendency  of  late  decisions  has  been  to  treat  verbal  con- 
tracts as  void  for  all  purposes,  whether  the  parties  do  or  do 
not  object,  (a)  In  a  recent  case  it  appeared  that  a  verbal 
contract  was  entered  into  for  the  sale  of  the  next  presenta- 
tion to  a  living  then  full ;  but  it  was  not  reduced  in  writing 
until  after  a  vacancy  had  occurred  by  the  resignation  of 
the  incumbent;  the  question  was  whether  the  transac- 
tion was  affected  with  simony;  and  the  Lord  Chancellor 
said  that  it  clearly  could  not  stand,  if  there  was  no  binding 
contract  at  the  time  when  the  vacancy  occurred,  and  there- 
fore declined  to  enforce  it.  (&)" 

5.  If  the  husband  has  been  guilty  of  fraud,  and  the  case 
does  not  merely  rest  on  the  parol  promise,  the  fraud  will 
take  the  case  out  of  the  statute,  and  then  the  settlement  will 
be  obligatory  (c) ;  as  if  the  husband  secretly  countermanded 
the  instructions  which  he  had  given  for  drawing  a  settlement, 
and  then  induced  his  wife  to  marry  him.  (d) 

6.  When  the  agreement  before  marriage  rests  upon  letters 
or  notes,  the  terms  and  obligations  of  the  parties  must  appear 
from  them,  so  as  to  manifest  their  intention :  this  appears 
from  the  case  of  Randal  v.  Morgan,  before  referred  to,  and 
the  cases  there  collected. 

7.  But  when  the  settlement  is  after  the  marriage,  and  it 
is  expressed  to  be  made  in  consideration  of  the  marriage 
only,  the  contract  of  marriage,  being  completed,  ceases  to  be 

(a)  Rose    v.  Cunnjnghame,    11  (cr)  Montacute  v.  Maxwell,  1  P. 

Ves.  550 :  see  Buckmaster  v.  Har-  W.  620 ;  1  Stra.  236  ;  Prec.  in  Ch. 

rop,  7  Vea.  341 ;  13  Ves.  456 :  Gas-  526. 

karth  v.  Lowther,  12  Vea.  107.  (rf)  1  Eq.  Cn.  Ab.  20,  pi.  4  :   Ch. 

{b)  Marquis    Townshend  v.  Bi-  Pre.  526:  1  Ves.  Jun.  199:  2  Bro 

shop  of  Norwich,  I7th  Aug.  1821  ;  C.  C.  565. 
Reg.  Lib.  B.  1820,  fo.  1791. 
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a  valuable  consideration ;  such  a  settlement  then  is  merely 
voluntary,  although  the  consideration  is  moral  and  meritorious. 
Against  purchasers,  therefore,  such  a  settlement  is  absolutely 
void,  whether  they  had  or  had  not  notice  of  it  at  the  time  of 
their  purchases ;  for  the  statute  of  the  27  Eliz.,  c.  4,  makes  all 
voluntary  settlements  null  and  void  against  purchasers  for  a 
valuable  consideration ;  at  least  the  cases  have  decided  that 
it  has  such  an  effect,  (a) 

8.  Thus,  in  Buckle  v.  Mitchell  (J),  A  made  a  voluntary 
settlement  of  an  impropriate  rectory  upon  his  sister  B,  and 
her  children ;  A  afterwards  agreed  to  sell  to  C,  for  a  valuable 
consideration,  some  of  the  tithes  belonging  to  it,  but  died 
before  the  contract  was  completed ;  C  therefore  filed  his  bill 
for  a  specific  performance  against  the  persons  claiming  under 
the  settlement.  C  had  notice  of  the  settlement  at  the  time 
the  agreement  was  made ;  nevertheless  the  Court  decreed  a 
performance  of  the  contract,  upon  the  principle  that  under 
the  act  of  the  27  Eliz.,  the  settlement  was  absolutely  void 
against  C,  a  purchaser  for  valuable  consideration,  (c) 

9.  The  act  of  the  13  Eliz.,  c.  5,  does  not  make  void  volun- 
tary settlements  against  creditors,  but  merely  declares  that 
a  fraudulent  deed  shall  be  void  against  them,  (d) 

10.  Hence  it  seems  to  follow,  that  although  a  man  be 
indebted  at  the  time  he  made  a  voluntary  settlement,  yet  it 
is  no  further  void,  on  that  account,  than  as  affording  a  pre- 
sumption of  fraud,  (e) 


(a)  Grooch's  case,  5  Rep.  60  b. : 
Cowp.  710 :  Evelyn  r.  Templar,  2 
Bro.  C.  C.  148 :  Humphreys  r. 
Moses,  2  Blackst.  Rep.  1019 :  Currie 
V.  Nind,  1  M.  &  C.  25. 

(If)  18  Yes.  Jun.  100 :  see  also 
Otley  r.  Manning,  9  East,  59,  where 
all  the  cases  are  considered  by  Lord 
Ellenborough :  and  Pulvertoft  v. 
Pulvertoft,  18Ves.84. 

(c)  In  a  subsequent  case.  Smith 
9.  Garland,  2  Mcr.  123,  it  was  hold 


that  the  party  who  had  made  a  to« 
luntary  settlement  was  not  in  titled 
to  the  assistance  of  a  court  of  equity 
to  compel  the  performance  of  a  con- 
tract subsequently  entered  into  by 
him  for  the  sale  of  the  estate  ;  see 
Johnson  v.  Legard^  Turn.  &  Buss. 
281 :  and  3  Sugden  on  Vendors  and 
Purchasers,  p.  304,  10th  ed. 

{d)  Gale  v.  WiUioms^  8  Mees.  & 
Wels.  405. 

(e)  1  Atk.  15 :  Lord  Teynham  r» 
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This  principle  will  serve  as  a  guide  to  the  understanding 
of  the  cases,  and  the  distinctions  which  have  been  made  ; 
the  conclusions  to  be  drawn  from  which  will  be  shortly 
stated. 

11.  If  the  husband,  when  he  makes  the  settlement  after 
marriage  upon  his  wife,  be  not  indebted  at  the  time,  subse- 
quent debts  will  not  defeat  it :  upon  this  point  Lord 
Hardwicke,  in  Townshend  v.  Windham  (a),  thus  expressed 
himself:  "  If  there  be  a  voluntary  conveyance  of  real  estate 
or  chattel  interest  by  one  not  indebted  at  the  time,  although 
he  afterwards  becomes  indebted,  if  that  voluntary  con- 
veyance was  for  a  child,  and  no  particular  evidence  or  badge 
of  fraud  to  deceive  or  defraud  subsequent  creditors,  that 
will  be  good  (6)  ;  but  if  any  mark  of  fraud,  collusion,  or 
intent  to  deceive  subsequent  creditors  appears,  that  will 
make  it  void,  otherwise  not ;  but  it  will  stand,  though  after- 
wards he  becomes  indebted."  (c) 

12.  Upon  this  principle.  Sir  Thomas  Plumer,  M.  R., 
decided  the  case  of  Battersbee  v.  Farrington  (rf),  his  Honour 
observing,  that  a  voluntary  conveyance  by  a  person  not 
indebted,  was  clearly  good  against  future  creditors.  In 
that  case  the  settlement  contained  a  recital  that  it  was  made 
in  pursuance  of  articles  entered  into  before  the  marriage, 
but  they  were  lost  ;  and  whether  the  recital  would  be 
evidence  against  creditors,  so  as  to  establish  the  deed  against 
them,  was  considered  by  his  Honour,  who  stated  the  dis- 
tinction to  be,  that  against  all  persons  claiming  under  the 
settlor,  the  recital  was  conclusive  {e)  ;  but  that  it  would  be 
difficult  to  maintain  that  a  recital  in  a  postnuptial  -settle- 
ment of  antenuptial  articles,  of  the  existence  of  which  there 


Mallins,  1  Mod.  119:  2  Yes.  Sen.  (a)  2  Yes.  Sen.  11. 

10:  Bee  also  Partridge  v.  Gopp,  1  {b)  1   Atk.   93:    Middlecome  t% 

Eden,  163^166 ;  and  HoUowaj  v.  Morlow,  2  Atk.  519:2  Bro.  C.  C.  90. 

Millard,    1   Madd.  414—419 :    Ri-  (c)  12  Yes.  Jun.  155. 

ehardson  v.  Horton,  13  Law  J.  N.  S.  (^0  ^  Swanst.  106—113. 

Chan.  186.  {e)  See  Willes's  Rep.  11,  12. 

I  2 


116  EFFECT   WHERE    HUSBAND   IS  INDEBTED 

was  no  distinct  proof,  would  be  binding  upon  creditors ;  for 
that  such  a  doctrine  would  give  to  every  trader  a  power  of 
excluding  his  creditors,  by  a  recital  in  a  deed  to  which  they 
were  not  parties,  (a) 

13.  Where  the  husband  happens  to  be  indebted  at  the  time 
of  making  the  settlement,  if  his  debts  be  considerable  (6), 
and  the  effect  of  the  settlement  would  be»  if  substantiated, 
to  defeat  the  creditors  of  their  demands,  then  such  settle- 
ment is  void  as  fraudulent,  under  the  act  of  the  13  th  of 
Elizabeth,  (c) 

14.  But  it  would  not  be  so,  it  is  presumed,  if  the  debts 
were  of  inconsiderable  amount ;  because  their  existence 
furnishes  no  presumption  of  the  settlement  having  been 
made  with  an  intent  to  deceive  and  defraud  creditors  ;  and 
common  sense  would  revolt  at  a  decision  that  a  voluntary 
settlement  made  by  a  husband  having  a  rental  of  5000Z.  a 
year,  should  be  void,  if  it  happened  that  when  he  made  such 
settlement  he  was  indebted  in  the  trifling  sum  of  1 00/. 

15.  This  point  came  under  Lord  Alvanley's  consideration 
in  Lush  v.  Wilkinson,  (d)  In  that  case,  the  husband,  at 
the  period  of  making  the  settlement,  was  indebted  in  two 
sums,  secured  by  mortgages,  and  in  about  100/.  and  no  more, 
as  appeared  from  the  wife's  answer  ;  as  also  that  none  of 
such  debts  were  owing  at  his  death,  and  that  he  was  neither 
insolvent  when  he  made  the  settlement,  nor  at  his  de- 
cease. This  settlement  was  attempted  to  be  impeached  by 
a  subsequent  creditor,  upon  the  ground  of  its  being  volun- 
tary, and  therefore  void  against  creditors,  the  bill  charging 
insolvency  in  the  husband  at  that  time,  and  that  he  was  then 
indebted  to  several  persons;  but  which  statements  were 
negatived  by  the  widow,  except  to  the  extent  above  men- 

.  («)  See  Anon.  Free,  in  Ch.  101 :        (d)  5  Ves.  384 :  see  also  1  Madd, 
Wilson  r.  Pack,  ibid.  297.  Rep.  421. 

(b)  Twine's  case,  3  Rep.  81  b. 

(c)  Beaumont  r.   Thorp,   1  Ves. 
Sen. 27. 
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tioned.  His  Honour  said,  that  in  order  for  a  subsequent 
creditor  to  obtain  a  reference  for  inquiry  into  prior  debts, 
for  th^  purpose  of  invalidating  a  voluntary  settlement,  he 
doubted  whether  such  a  reference  ought  to  be  made,  except 
upon  proof  of  one  antecedent  debt ;  and  he  further  observed 
that  in  Stephens  v.  Olive,  Lord  Kenyon  seemed  to  think 
that  without  an  antecedent  debt  proved,  there  was  no  such 
right  ;  that  a  single  debt  would  not  do,  since  every  man 
must  be  indebted  for  the  common  bills  of  his  house,  although 
he  pay  them  every  week,  and  that  the  validity  of  the  settle- 
ment must  depend  upon  this,  viz.  whether  the  settlor  were 
in  insolvent  circumstances  at  the  time.  The  creditor's  bill 
was  dismissed. 

16.  So,  in  Townsend  v.  Westacott  (a),  where  a  voluntary 
settlement,  made  by  a  person,  who,  at  the  time  of  making  it, 
was  largely  indebted,  and  who,  within  three  years,  became 
an  insolvent,  was  set  aside.  Lord  Langdale,  M.  R.,  remarked 
that  there  had  been  a  little  exaggeration  in  the  arguments 
on  both  sides,  as  to  the  principle  on  which  the  Court  acted 
in  such  cases;  on  one  side  it  had  been  assumed  that  the 
existence  of  any  debts  at  the  time  of  the  execution  of  the 
deed  would  be  such  evidence  of  a  fraudulent  intention  as  to 
induce  the  Court  to  set  aside  a  voluntary  conveyance,  and 
oblige  the  Court  to  do  so  under  the  statute  of  Elizabeth. 
He  did  not  think  that  the  just  construction  of  the  statute 
warranted  that  proposition,  because  there  was  scarcely  any 
man  who  could  avoid  being  indebted  to  some  amount,  he 
might  intend  to  pay  every  debt  as  soon  as  it  was  contracted, 
and  constantly  use  his  best  endeavours,  and  have  ample 
means  to  do  so,  and  yet  might  be  frequently,  if  not  always, 

(a)  2  Beav.  340 :  4  Beav.  68 :  see  that  the  iDSolveDcy  mentioned  in  the 

also  Shears  v.  Eogers^  3  B.  &  Ad.  bankrupt  act,  6  Geo.  4.  c.  16|  must 

362 :  Norcutt  r.  Dodd,  1  Cr.  &  Ph.  mean  a  total  insolvency,  such  as  a 

103  :  Lister  v.  Turner,  15  Law  J.  general  inability  to  pay  debts  in  the 

N.  S.  Chan.  336.    Li  CuUen  v.  San-  ordinary  course  of  trade, 
ger,  2  You.  k  Jer.  469,  it  was  held 
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indebted  in  some  small  sum :  there  might  be  a  withholding 
of  claims  contrary  to  his  intention,  by  which  he  was  kept 
indebted  in  spite  of  himself ;  it  would  be  idle  to  allege  this 
as  the  least  foundation  for  assuming  fraud  or  any  bad 
intention.  On  the  other  hand,  it  was  said  that  something 
amounting  to  insolvency  must  be  proved  to  set  aside  a  vo- 
luntary conveyance:  this,  too,  was  inconsistent  with  the 
principle  of  the  act,  and  with  the  judgment  of  the  most 
eminent  judges. 

17.  Where  the  husband  is  considerably  indebted  when  he 
makes  the  settlement,  if  such  debts  be  firmly  secured,  as 
upon  mortgages,  the  mere  fact  of  his  being  indebted  will 
not  vitiate  the  settlement;  because  the  payment  of  the 
debts  then  owing  having  been  duly  provided  for,  so  as  not 
to  be  evaded  in  any  manner  by  the  husband,  the  mere 
circumstance  of  their  being  in  existence,  and  unsatisfied  at 
the  date  of  the  settlement,  raises  no  presumption  whatever 
that  such  settlement  was  made  to  evade  or  prevent  the 
discharge  of  them,  (a) 

18.  So  also,  when  the  presumption  of  fraud,  which  arises 
from  the  fact  of  the  settlor  being  largely  indebted,  is 
repelled  by  the  settlement  itself  providing  for  the  payment 
of  the  debts,  such  settlement  will  be  good  against  subsequent 
creditors,  (b) 

19.  Upon  the  subject  of  the  rights  of  subsequent  creditors 
against  the  voluntary  settlement.  Sir  William  Grant,  in 
Kidney  v.  Coussmaker (c),  thus  expressed  himself:  "Al- 
though there  has  been  much  controversy,  and  a  variety 
of  decision,  upon  the  question  whether  such  a  settlement 
be  fraudulent  as  to  any  creditors  except  such  as  were 
creditors  at  the  time,  I  am  disposed  to  follow  the  latest 
decision,  that  of  Montague  v.  Lord  Sandwich  (rf),  which  is, 

(a)  2  B.  C.  C.  90.  92:  see  also  1         (c)  12  Ves.  136—155. 
Madd.  418.  W  12  Ves.  148. 

{b)  9  Ves.  194:  Nannt'.VVilsmore, 
8  T.  11.  521. 
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that  the  settlement  is  fraudulent  only  as  against  such  cre- 
ditors as  were  creditors  at  the  time." 

20.  **  This,"  so  Mr.  Jacob  observes,  "  must  probably  be 
understood  to  mean  that  subsequent  debts  will  not  invalidate 
the  settlement,  where  it  does  not  appear  from  other  circum- 
stances that  the  intention  was  fraudulent ;  for  the  authori- 
ties seem  to  establish  that  a  voluntary  settlement  may  be 
invalidated  as  well  upon  evidence  indicating  a  fraudulent 
object,  as  upon  evidence  of  debts  existing  at  the  time,  and 
that  if  it  be  found  to  be  invalid  upon  either  ground,  the 
subsequent  creditors  are  let  in  to  share  the  benefit  of  the 
decree,  (a)  In  Lush  v.  Wilkinson  (6),  it  was  doubted  whe- 
ther subsequent  creditors  could  file  the  bill  for  the  purpose 
of  impeaching  the  settlement,  but  if  they  are  intitled  to 
participate  in  the  property  in  the  event  of  the  settlement 
being  found  to  be  fraudulent,  there  seems  no  reason  against 
their  asserting  this  right  as  plaintiffs :  and  accordingly,  in 
Richard  v.  Smallwood  (c),  where  the  plaintiff  had,  subse- 
quently to  the  date  of  the  settlement,  become  a  creditor  by 
recovering  damages  for  breach  of  a  covenant  in  a  lease 
previously  granted  to  him  by  the  settlor;  the  suit  was 
entertained.  In  that  case  Sir  T.  Plumer,  M.  R.,  observed 
that  the  statute  declared  the  deed  void  as  against  those 
creditors  whose  actions,  &c.  were  or  might  be  hindered  or 
delayed,  and  that  created  a  question  how  far  it  applied  to 
subsequent  creditors :  he  did  not  recollect  any  instance  of 
validity  being  given  to  a  settlement  where  the  party  was 
largely  indebted  at  the  time,  and  subsequent  creditors  had 
applied  for  relief.  All  the  cases  said  that  the  deed  would 
stand,  if  the  party  was  not  indebted,  and  if  it  was  not  frau- 
dulent.    Being  indebted  was  only  one  circumstance  from 

(a)  Walker  v.  Burrowes,   1  Atk.  and  sec  2  Yes.  Sen.  10:  2  Atk.  48 1» 

93:  Fitzer  r.  Fitzer,  2  Atk.  611:  posL 
Taylor  v.  Jones,  ibid.  600 :    Mon-         (b)  5  Vcs.  384. 
tagae  r.  Sandwich,  12  Ves.   156  n. :         (c)  Jac.  552.' 
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which  evidence  of  the  intention  might  be  drawn.  But 
suppose  a  person  indebted,  to  execute  a  conveyance,  such 
that  if  those  who  were  creditors  at  the  time  complained,  it 
would  be  void  as  against  them  :  then  if  they  were  paid  off 
and  a  new  set  of  creditors  stood  in  their  places,  would  that 
make  any  difference  ?  Did  it  not  hinder  and  delay  them, 
and  was  it  not  void  as  against  them  ?  If  not,  it  would  be 
easy  to  evade  the  statute :  the  party  might  pay  off  those  to 
whom  he  was  then  indebted  by  borrowing  of  others.  If  the 
conveyance  could  not  be  invalidated  on  the  ground  of  the 
debts  alone,  the  question  would  be  whether  it  was  made  for 
the  purpose  of  defrauding  creditors.  No  doubt,  if  the  party 
was  not  indebted  at  the  time,  the  onus  of  proving  the  fraud 
was  thrown  on  the  other  side,  for  he  might  fairly  intend  to 
give  away  his  property  ;  but  still  it  might  be  fraudulent,  as 
contemplating  future  debts.  His  Honour  afterwards  in 
giving  judgment  remarked,  that  if  it  was  shown  that  the  deed 
was  one  which,  as  against  any  of  the  creditors,  could  not 
stand,  then  the  property  became  assets,  and  was  applicable 
to  the  payment  of  debts  generally :  all  the  creditors  would 
come  in  at  whatever  times  their  debts  might  have  arisen : 
that  was  decided.  His  Honour  was  strongly  inclined  to 
consider  the  settlement  fraudulent,  but  directed  a  prelimi- 
nary  inquiry  as  to  the  debts  due  at  the  time  of  its  execu- 
tion." 

21.  However,  in  the  late  case  of  Ede  v.  Knowle8(a),  Sir 
J.  L.  K.  Bruce,  V.C.,  seems  to  have  considered  that  a  deed 
could  only  be  set  aside  as  fraudulent  against  creditors  at  the 
instance  of  a  person  who  was  a  creditor  at  the  time,  though, 
when  it  should  have  been  set  aside,  subsequent  creditors 
would  be  let  in. 

22.  When  the  settlement  contains  property  merely  which 
is  not  liable  to  the  demands  of  creditors  at  law,  as  stock 
in   the    public   funds,    the    question    arises  whether   such 

(rt)  2  Y.  &  C.  C.  C.  178  ;  S.  C.  Elliotson  v.  Knowles,  6  Jur.549. 
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a  settlement  can  be  impeached  by  any  of  the  settlor's 
creditors, 

23.  Mr.  Roper  (a)  argues  in  favour  of  the  creditors,  that 
since,  in  the  administration  of  assets,  stock  is  subjected  to 
the  payment  of  debts  by  circuity,  probably  by  the  like  mode 
or  analogy,  it  may  be  effected  in  the  present  instance. 
"  Thus,"  he  says,  "  the  statutes  creating  stock  require  a  will 
disposing  of  it  to  be  attested  by  two  witnesses ;  and  if  it  be 
not  so  attested,  they  give  it  to  the  executor;  who,  as 
executor,  is  held  to  take  the  stock,  subject  to  all  the  de- 
mands affecting  the  testator's  personal  estate  in  general, 
consequently  liable  to  the  payment  of  his  debts.  May  it 
not  then  be  urged,  in  analogy  to  this,  that  as  the  husband, 
by  the  settlement,  has  altered  the  nature  of  the  fund,  and 
by  vesting  it  in  trustees  converted  it  into  equitable  property, 
it  shall  therefore,  in  their  hands,  be  liable  in  the  first  place 
to  the  just  demands  of  the  settlor's  creditors,  and  that  to 
effectuate  such  purpose,  the  moment  the  fund  becomes 
equitable,  it  shall  be  considered  as  bound  to  answer,  with 
his  other  property,  his  bond  fide  debts  ?  If  this  reasoning 
be  admissible,  then  a  settlement  of  stock  only  may  be  im- 
peached by  the  settlor's  creditors,  as  it  has  been  effectually 
done  in  the  cases  of  Taylor  v.  Jones  and  King  v.  Dupine." 

24.  In  Taylor  v.  Jones  (6),  the  settlement,  dated  in  1734, 
and  made  after  marriage,  upon  the  wife  and  children,  was  of 
1733/.  stock,  which  were  vested  in  trustees ;  and  in  1741 
the  settlor  gave  warrants  of  attorney  to  confess  judgments 
against  him,  and  his  creditors  granted  him  a  letter  of 
licence,  subject  to  an  agreement  that  it  should  not  prevent 
them  from  proceeding  against  his  effects,  but  that  it  should 
protect  his  person.  The  Master  of  the  Rolls  decreed  that 
the  settlement  was  void  against  simple  contract  creditors, 
and  he  ordered  the  trust  stock  to  be  sold,  and  applied  in 
discharge  of  those  debts. 

(a)  1  Rop.  H.  &  W.  315.  {b)  2  Atk.  600. 
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25.  In  King  v.  Dupine  (which  shortly  followed  the  last 
case,  and  is  a  decision  by  Lord  Hardwicke,  and  reported  in 
a  note  by  Mr.  Sanders,  in  his  edition  of  Atkyns  (a)  ),  A 
was  intitled,  after  the  death  of  B,  and  C,  the  wife  of  D,  to 
the  reversion  of  four  Exchequer  annuities,  which  were  vested 
in  trustees,  under  a  decree  of  Chancery  upon  the  above 
trusts;  so  that  A  was  but  a  cestuique  trust  in  reversion. 
The  plaintiff  obtained  a  judgment  against  A,  and  filed  a  bill 
against  A,  the  trustees,  and  others,  and  afterwards  a  sup- 
plemental bill,  stating  that  a  Jieri  facias  had  been  issued 
upon  her  judgment,  and  that  the  sheriff  had  seized  the 
reversion  of  the  four  Exchequer  annuities,  and  had  assigned 
them  to  W,  in  trust  for  the  plaintiff:  and  after  further 
stating  circumstances  which  prevented  the  plaintiff  from 
registering  the  assignment,  the  supplemental  bill  prayed  for 
a  sale  of  the  reversion  of  the  annuities,  and  payment  of  the 
judgment  debt  out  of  the  proceeds.  The  trustees  submitted 
whether  the  sheriff  could  seize  the  reversion  of  those  an- 
nuities, and  assign  them,  and  whether  the  same  ought  to  be 
sold.  The  bills  were  taken,  p7*o  canfessOy  against  A.  And 
as  between  the  plaintiff  and  the  other  defendants,  Lord 
Hardwicke  ordered  the  trustees  and  W  to  assign  all  their 
reversionary  estate  in  the  four  long  annuities  to  the  plaintiff, 
with  proper  directions  as  to  the  removal  of  all  obstacles  to 
the  registry  complained  of  in  the  supplemental  bill. 

26.  "  But  these  cases,"  as  Mr.  Jacob  observes  (6),  "  have 
been  much  questioned,  (c)  It  is  to  be  observed  that  the  ob- 
servations of  Lord  Thurlow  in  Dundas  v.  Dutens  apply  to  a 
case  where  the  attempt  was  made  to  impeach  the  settlement 
while  the  settlor  was  living,  and  are  founded  on  the  circum- 
stance, that  during  his  life  the  creditors  could  not, by  execution 

(a)  2  Atk.  603,  and  Reg.  Lib.  A.  J.  198 :  2  Cox.  235  :  also  Lord  El- 
1744.  fo.  91  :  see  also  Horn  v.  Horn,  don's  remarks  in  Rider  v.  Kidder, 
Ambl.  79.  10  Vea.  369 :  and  in  Guy  r.  Pearkes, 

(b)  1  Rop.  H.  &  W.  316w.  18  Ves.  197 :  and  Grogan  v.  Cooke, 
(c?)  See  Lord  Thurlow's  observa-     2  Ball  &  B.  230. 

tions  in  Dundas  r.  Dutens,  1  Ves. 
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at  law,  render  the  stock  available  to  their  demands.  But  after 
his  death  the  case  admits  of  different  considerations :  the  stock, 
if  not  settled,  would  then  become  assets,  and  if  the  settle- 
ment had  for  its  object  to  deprive  the  creditors  of  the  reme- 
dies which  they  would  otherwise  have  on  the  settlor's  death, 
it  seems  to  come  within  the  meaning  of  the  statute.  In 
these  cases  it  does  not  seem  to  have  been  doubted  that 
the  words  ^ goods  and  chattels'  in  the  statute,  comprised 
stock,  (a)  " 

27.  And  where  the  settlor  has  brought  himself  within 
the  operation  of  the  insolvent  debtors  act,  it  seems  that 
such  a  settlement  might  be  impeached. 

28.  Thus,  in  Norcutt  v.  Dodd  (6),  a  voluntary  settlement 
of  an  annuity  was  held  void  against  the  assignees  in  in- 
solvency of  the  settlor.  Lord  Cottenham,  C,  saying,  that  the 
difficulty  which  arose  upon  the  stat.  of  Elizabeth  with 
respect  to  voluntary  assignments  of  choses  in  action  was, 
that  during  the  life  of  the  debtor,  creditors  could  not  be  said 
to  be  prejudiced  by  them,  inasmuch  as  that  species  of  pro- 
perty was  not  liable  to  be  taken  in  execution  ;  but  after  his 
death  it  was  otherwise,  because  then  the  creditors  might  reach 
all  his  personal  property,  of  whatever  kind ;  and  the  same 
reason  applied  where  the  debtor  had  brought  himself  within 
the  operation  of  the  insolvent  debtors  acts,  because  imder 
those  acts  all  his  property  became  applicable  to  the  payment 
of  his  debts. 

29.  It  does  not  seem  necessary  that  debts  owing  by  the 
husband  at  the  time  he  makes  a  voluntary  settlement  should 
be  absolutely  due,  in  order  to  enable  such  creditors  to  defeat 
the  deed ;  but  that  debts  then  in  contingency  would  have 
that  effect.     Thus,  in  Rider  v.  Kidder  (c),   the   husband, 

(a)  See  Brown  v,  Bellaris,  5  Mad.  rangement  of  his  lordship's  words ; 

53:  Rex  v.  Capper,  5  Price,  217.  and  that  in  order  to  convey  cor- 

{b)  1  Cr.  &  Ph.  100.  rectly  his    lordship's  meaning  the 

(c)  10Ve8.360 — 370.  Mr.  Roper  words  ought  to  be  thus  transposed : 

notices,  (1  Rop.  H.  &  W.  317),  that  "my  opinion  is,  the  plaintiff  would 

there  must  be  a  mistake  in  the  ar-  be  a  creditor  under  a  marriage  set- 
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by  settlement  prior  to  his  marriage,  covenanted  for  payment 
to  his  wife,  if  she  survived  him,  of  3000Z.  within  twelve 
months  after  his  death,  &c.  He,  during  the  marriage,  made 
a  voluntary  settlement  upon  another  woman,  and  died ;  and 
Lord  Eldon  is  reported  to  have  said,  his  opinion  was,  "  that 
the  widow  would  be  a  creditor  under  a  marriage  settlement 
that  a  fraudulent  conveyance  would  affect." 

30.  In  cases  where  the  settlement  may  be  avoided  by  cre- 
ditors, yet  if  their  debts  be  afterwards  paid,  the  deed  will  be 
good  against  the  settlor,  and  all  persons  claiming  as  vo- 
lunteers by  or  under  him.  (a)  In  Curtis  v.  Price  (6)  Sir 
William  Grant  said,  "  a  settlement  of  this  kind  is  void  only 
as  against  creditors,  but  to  the  extent  alone  in  which  it  may 
be  necessary  to  deal  with  the  estate  for  their  satisfaction. 
To  every  other  purpose  it  is  good.  Satisfy  the  creditors  and 
the  settlement  stands." 

31.  Upon  the  principle  of  the  mere  circumstance  of  the 
settlor  being  indebted  when  he  made  the  settlement  after 
marriage  not  rendering  such  deed  void,  but  as  primd  facie 
raising  presumptive  evidence  of  fraud,  if  the  settlor  be  not 
then  indebted,  but  becomes  so  immediately  upon  or  shortly 
after  the  making  of  it,  the  intention  of  making  it  will 
be  presumed  to  have  been  to  defraud  the  subsequent 
creditors,  which  will  therefore  defeat  the  settlement,  (c) 

32.  When  the  voluntary  settlement  upon  the  wife  is  of 
real  estate,  if  the  husband  reserve  to  himself  a  general  power 
of  revoking  the  uses  and  trusts  limited  and  declared  in  it, 
that  reservation  will  invalidate  the  settlement  against  pur- 
chasers for  a  valuable  consideration,  and  statute  and  judg- 
ment creditors  (rf),  as  it  will  do  in  the  instances  of  ante- 
nuptial settlements,  which  have  been  noticed  in  a  preceding 

tlement  that  would  affect  a  fraudu-  (b)  12  Ve8.89.  103:  S.  P.  ex  parte 

duleDt  conveyance,"  i,  e,  a  voluntary  Bell,  1  Glyn  &  J.  282. 

conveyance.  (c)  1  Atk.  93:  2  Atk.  481. 

(a)  Hawes  r.  Leader,   Cro.  Jac.  (rf)  2  Vern.  510. 
270. 
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section.  And  it  is  presumed  that  voluntary  settlements  by 
a  husband  of  his  personal  estate  would  be  equally  void 
against  creditors  upon  presumptive  fraud,  if  they  contained 
the  like  powers ;  since,  notwithstanding  the  deeds,  the 
husband  would  continue  to  have  the  absolute  dominion 
over  the  settled  property,  and  the  reservations  of  such 
powers  would  raise  a  strong  inference,  that  the  motives 
or  objects  of  the  settlements  were  to  exempt  the  husband's 
personal  estate  from  his  subsequent  obligations.  It  is  con- 
ceived, however,  that  the  effect  of  such  powers  upon  the 
validity  of  voluntary  settlements  would  be  subject  to  the 
like  distinctions  as  were  mentioned  in  the  above  section. 

33.  And  where  no  power  of  revocation  is  expressly  re- 
served in  a  voluntary  settlement ;  if,  nevertheless,  the 
husband  retain  or  reserve  to  himself  so  large  an  interest  or 
power  over  the  settled  personal  fund  as  to  show  the  intent 
of  the  transaction  to  have  been  to  defeat  his  creditors,  under 
the  colour  of  a  bond  jide  settlement ;  such  reservation  of 
power  will  be  fatal  to  the  instrument. 

34.  Thus,  in  Russel  v.  Hammond  (a),  it  appears  from  the 
last  settlement  mentioned  in  that  case,  that  the  husband  re* 
served  to  himself  and  wife  for  life  an  annuity  of  27Z.,  which 
was  supposed  to  be  the  probable  value  of  the  settled  estate. 
This  Lord  Hardwicke  considered  to  be  a  plain  badge  of 
fraud,  and  almost  tantamount  to  a  continuance  in  possession. 
He  was  therefore  of  opinion,  that  the  creditors  were  intitled 
to  be  relieved  against  such  settlement. 

35.  Another  circumstance  which  has  been  considered  to 
invalidate  a  voluntary  settlement  as  against  creditors  upon 
presumptive  fraud  is,  when,  notwithstanding  the  settlement 
purports  to  be  an  absolute  transfer  of  personal  property,  the 
husband  continues  in  possession  of  it ;  and,  contrary  to  the 
transaction,  is  permitted  to  appear  as  the  owner,  and  to 
obtain  false  credit,  {b) 

(a)  1  Atk.  16.  Stone  v.  Grabbam,  2  Bulstr.  218: 

(6)  Twine's  case,   3  Rep.  Si.:     Edwardsv.Harben,  2Term  Rep.587« 


126  EFFECT   WHERE   SETTLOR  CONTINUES 

36.  The  rule  was  laid  down  by  all  the  judges  in  Bam- 
ford  IK  Barrow  (a),  to  the  following  eflFect ;  that  unless 
possession  accompanies  and  follows  the  deed,  it  is  fraudulent 
and  void.  It  is  a  consequence  from  this  rule  or  definition, 
that  if  the  possession  of  the  husband  be  consistent  with  the 
settlement,  there  can  be  no  fraud  presumed  from  the  cir- 
cumstance of  the  settlor  continuing  his  possession,  on 
account  of  which  the  deed  can  be  avoided.  (6) 

37.  Accordingly,  if  the  settlement  of  the  husband's  per- 
sonal estate  were  conditional,  u  e.  to  take  effect  upon  his 
being  paid  a  sum  of  money ;  and  that  payment  or  condition 
was  not  merely  colourable  (c),  his  continuance  in  the  mean 
time  in  possession  of  the  settled  property  would  not  avoid 
the  settlement ;  because,  by  the  terms  of  the  deed  he  is  not 
to  part  with  the  possession  until  the  condition  be  performed, 

and  according  to  the  above  rule  the  possession  follows  the 
deed,  (rf) 

38.  But  it  is  presumed  that  if  the  voluntary  settlement 
appear  to  be  so  contrived  that  the  possession  of  the  property 
by  the  settlor  shall  be  in  conformity  with  the  deed,  mani- 
festing at  the  same  time  the  object  to  be  to  defraud  sub- 
sequent creditors,  and  still  to  secure  the  possession  of  the 
property  to  the  settlor,  such  settlement  will  be  void  against 
creditors,  {e) 

39.  This,  it  is  conceived,  appears  from  the  case  of  Stileman 
V.  Ashdown.  (/)  There  two  purchases  were  made  in  the  joint 
names  of  a  father  and  his  two  sons.  The  father  paid  the 
consideration  money,  and  afterwards  died,  having  till  that 
time  continued  in  the  possession  of  the  lands,  and  from 

(a)  2  Term  Rep.  594>  tit  notis,  (c)  Griffin  v.  Stanhope,  Cro.  Jac. 

(b)  Kidd  V.  Rawlinson,  2  Bos.  &     464. 

Pull.  59  :    Arundell  v.  Phipps,    10         {d)  2  Bulstr.  218. 

Yes.  139~146y  et  infra:  Bucknal         {e)  Lavender    v,    Blackstone,    2 

V,  Rojston,  Pre.  Ch.  286  :   Cadogan  Lev.  146. 

V,  Kennet,  Cowp.  432  :  and  Hase-         (/)  2  Atk.  478 :  see  also  Christ's 

linton  r.  Gill,  3  Term  Rep.  620,  in  Hospital  v.  Budgin,  2  Yern.  683. 

notis. 
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thence  the  possession  was  continued  by  the  two  sons.  The 
question  was  between  the  executor  of  the  father's  judgment 
creditor  and  the  two  sons,  who  resisted  the  claim,  upon  the 
grounds  of  the  purchases  having  been  made  for  their  ad- 
vancement. But  Lord  Hardwicke  decreed  in  favour  of  the 
judgment  creditor,  observing  that  this  was  a  singular  case ; 
that  in  other  instances  purchases  as  advancements  had  been 
generally  made  in  the  names  of  the  children  only,  and  then 
the  possession  of  the  father  was  considered  as  that  of  their 
guardians  during  infancy;  but  that  here  the  purchases 
having  been  made  in  the  name  of  the  father  as  well  as  in  the 
names  of  his  two  sons,  they  were  joint  tenants,  and  that 
such  purchases  did  not  answer  the  purposes  of  advance- 
ments, for  it  intitled  the  father  to  the  possession  of  the 
whole  until  a  division  or  severance,  and  by  survivorship  he 
might  have  become  intitled  to  the  whole;  and  that  the 
father  had  been  in  possession  of  the  whole  estate,  and  ap- 
peared the  visible  owner,  and  the  creditor  would  have  been 
intitled  to  an  elegit  for  a  moiety.  His  Lordship,  after 
noticing  that  a  voluntary  settlement  by  a  person  not  in- 
debted at  the  time,  but  made  with  a  view  to  debts  in  futuro^ 
would  be  fraudulent  and  void,  said,  he  therefore  decreed  the 
creditor,  in  this  case,  to  be  let  in  upon  the  estates  jointly 
purchased  by  the  father  and  sons.  His  Lordship,  therefore, 
must  have  considered  the  purchases,  and  the  father's  pos- 
session in  conformity  with  the  deeds,  to  be  contrivances  to 
defeat  creditors. 

40.  Settlements  made  after  marriage,  in  pursuance  of 
articles  entered  into  before  it,  have  been  already  noticed,  (a) 
The  only  subject  remaining  to  be  considered,  is  in  what  cases 
settlements  made  after  marriage  upon  the  wife  and  children, 
not  in  consequence  of  articles,  can  be  supported  against 
purchasers  and  creditors  on  the  ground  of  valuable  con- 
sideration. 

(a)  Suprhy  p.  111. 
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41.  It  is  the  practice  of  almost  every  day  for  the  Court  of 
Chancery  to  direct  settlements  to  be  made  upon  the  wife, 
and  they  are  good,  not  only  in  equity,  but  at  law;  for 
in  such  cases  the  presumption  of  fraud  fails,  and  the  Court 
will  support  its  own  acts,  (a) 

42.  If  the  settlement  be  made  between  the  husband  and 
the  wife's  friends  on  her  behalf  without  the  intervention  of 
the  Court  of  Chancery,  in  consideration  of  her  father,  or 
some  other  person,  advancing  a  sum  of  money,  such  settle- 
ment, although  made  after  the  marriage,  will  be  valid 
against  creditors  and  subsequent  purchasers,  as  a  settlement 
made  for  a  valuable  consideration,  and  not  within  the  two 
statutes  of  Elizabeth.  (6) 

43.  And  it  seems  that  if  the  money  be  not  actually  paid, 
but  it  be  well  and  fairly  secured  to  be  paid,  the  effect  will  be 
the  same.  Thus,  in  a  case  (c)  where  A,  as  daughter  of  B, 
was  intitled  to  a  moiety  of  12,000/.  secured  by  her  mother's 
marriage  settlement,  subject  to  the  contingency  of  being 
lessened  by  the  birth  of  another  daughter,  A  clandestinely 
married  C,  and  afterwards  B  secured  A's  6000/.  upon  his 
estate,  and  B  made  a  settlement  upon  her.  The  Court  de- 
termined that  the  settlement  was  good  against  B's  creditors. 

44.  In  Middlecome  v.  Marlow  (d),  the  wife  was  intitled  to 
a  leasehold  estate,  and  a  share  of  her  father's  residuary  per- 
sonal estate  amounting  to  500Z.  The  wife  married  during 
infancy,  and  her  husband  afterwards  by  deed  agreed  with 
her  father's  executors  that  the  500/.  should  be  settled  to  her 
separate  use  for  life,  and  then  to  the  issue  of  the  marriage ; 
and  the  trustees  were  empowered  to  advance  to  the  husband 
as  a  loan  all  or  any  part  of  the  money.  The  trustees  lent  to 
him  all  the  money,  and  he  became  a  bankrupt.     And  at 

(a)  Ambl.  121  :  Cowp.  432— 436.         (c)  Wheeler  v.  Caryl,  Ambl.  121 : 
(6)  Colville  V,  Parker,  Cro.  Jac.     Moor  v.  Rycault,  Pre.  Ch.  22,  S.  P. 

158  :  2  Ves.  Sen.  309  :  1  Atk.  190:         (rf)  2  Atk.  519. 

see  also  Doe  v.  Webber,  3  Nev.  & 

Man.  586. 
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the  suit  of  the  trustees,  Lord  Hardwicke  allowed  them  to 
prove  the  500/.  as  a  debt,  although  it  was  resisted  by  the 
assignee  under  the  commission  upon  the  ground  that  the 
money  was  not  advanced  to  the  husband  as  a  loan,  but  in 
payment  of  the  legacy,  and  receipts  were  produced  under 
the  husband's  hand  for  money  due  on  account  of  the  legacy, 
one  of  which  was  before  the  deed.  And  his  Lordship  ob- 
served that  although  the  Court  would  not  have  directed 
that  settlement  if  the  husband  had  any  estate  of  his  own  to 
settle,  yet  it  was  proper  as  there  was  no  consideration  on 
the  husband's  side,  and  as  the  Court  would  have  done  just 
the  same  thing  upon  the  Master  reporting  this  to  be  the 
circumstance  of  the  case ;  there  was,  therefore,  no  pretence 
to  call  the  settlement  unreasonable.  His  Lordship  added, 
that  the  Court  never  weighed  nicely  what  would  be  the 
particular  advantage  on  one  side  or  the  other  under  a  settle- 
ment, if  it  be  just  in  general  (a) ;  and  he  said,  although, 
after  the  execution  of  the  deed,  the  receipts  were  given  as 
for  a  legacy,  yet  they  must  be  taken  to  be  upon  the  footing 
of  the  deed  of  trust. 

45.  It  has  been  before  noticed  (6),  that  the  Court  of  Chan- 
cery wiU  order  an  additional  settlement  to  be  made  upon  the 
wife  on  an  increase  of  fortune  falling  to  her,  which  settle- 
ment will  bind  both  creditors  and  purchasers  of  the  husband. 
The  effect  will  be  the  same  if  such  settlement  be  made 
between  the  husband  and  the  friends  of  the  wife,  and  be  not 
a  colourable,  but  a  bond  fide  transaction. 

46.  Thus,  (c)  A,  the  wife  of  B,  having  a  contingent  in- 
terest under  a  bond  given  by  B  on  the  marriage,  but  no 
judgment  entered  up  nor  any  trustees  added  for  her,  had 
also  a  lease  of  the  corn-meter's  office  left  her  by  the  will  of 
her  father,  whose  executor  would  not  consent  to  the  husband's 
sale  of  it,  unless  he  made  a  further  provision  for  her.     But 

(a)  8  Term  Rep.  529.  (c)  Ward  v.  Shallet,  2  Ves.  Sen. 

{h)  Anie^  p.  98  :  and  see  6  Yes.  16 :  see  also  Jones  v.  Marsh,  Forrest. 
Jan.  737 :  10  Ves.  574.  64 :  Brown  v.  Jones,  1  Atk.  188. 

VOL.  n.  K 
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on  a  meeting  with  her  friends  she  agreed,  that  upon  settle- 
ment of  part  of  the  money  arising  from  the  sale,  for  her 
separate  use  during  B's  life,  and  afterwards  for  the  children 
of  the  marriage,  she  would  part  with  her  interest  under  the 
bond,  and  that  the  other  part  of  the  money  should  go  to  the 
husband,  who  afterwards  became  a  bankrupt.  The  assignees 
attempted  to  set  aside  this  arranganent.  But  Lord  Hard- 
wicke  supported  the  transaction,  because  there  was  a  clear 
consideration  arising  from  the  wife  and  her  friends,  which 
was  the  parting  with  her  contingent  interest  under  the  bond, 
which  he  considered  she  might  do,  the  transaction  having 
been  between  her  and  her  husband  with  the  privity  and 
consent  of  her  friends.  His  Lordship  then  said,  that  this 
consideration  took  it  out  of  the  statute  of  Elizabeth,  in  respect 
of  creditors,  and  that,  as  to  the  statutes  of  bankruptcy,  they 
did  not  extend  to  cases  where  there  was  a  consideration.  If, 
therefore,  the  father  or  collateral  relation  advanced  a  sum  of 
money  by  way  of  new  portion,  in  consideration  of  which  the 
husband  made  a  new  settlement,  it  would  be  good  against 
the  creditors  under  the  commission,  unless  proved  that  the 
settlement  vastly  exceeded  the  consideration,  so  that  from 
the  inadequacy  a  collusion  or  fraud  was. intended  on  the 
creditors. 

47.  As  the  advancement  of  money  on  behalf  of  the  wife 
for  a  settlement  will  make  it  good  against  creditors,  so  the 
giving  up  of  any  valuable  interest  by  her  in  consideration 
of  the  settlement  after  marriage  will  support  it  against 
creditors  and  subsequent  purchasers,  because  such  a  settle- 
ment does  not  class  among  those  that  are  voluntary,  but 
amongst  such  as  are  made  for  a  valuable  consideration ;  in 
fact,  the  wife  herself  becomes  a  purchaser  for  herself  and 
family. 

48.  Thus,  in  the  above  case  of  Ward  v.  Shallet,  and  in 
Cottle  V.  Fripp  (a),  the  wife  being  intitled  to  a  jointure  of 

(a)  2  Vern.  220. 


AGAINST  CREDITOBS  OR  FURCHASEBS.  131 

40/.  a  year,  relinquished  it  by  fine  after  the  marriage  in  con- 
sideration of  a  bond,  and  a  judgment  confessed  by  the  hus- 
band to  her  trustee  to  settle  lands  upon  her  of  that  yearly 
amount;  the  Court  decreed  that  the  bond  and  judgment 
were  intitled  to  precedency  of  the  husband's  other  creditors. 

49.  So  also  in  Lavender  t;.  Blackstone  (a),  the  Court  said 
that  if  the  wife  had  joined  with  the  husband  in  the  fine  (by 
which  she  would  have  been  barred  of  dower),  it  might  have 
made  the  settlement  after  marriage  to  be  of  good  consi- 
deration, which  otherwise  was  merely  voluntary. 

50.  It  seems  that  the  provision  made  by  the  husband  for 
his  wife  may  in  its  creation  be  voluntary  and  void  as  against 
creditors,  and  yet  become  afterwards  binding  upon  them. 
Thus,  if  he  were  to  give  a  bond  to  a  trustee  to  pay  a  sum  of 
money  within  six  months  to  be  settled  upon  his,  the  obligor's 
wife  and  family,  this  is  a  good  bond  against  himself,  but 
it  may  be  defeated  by  his  creditors :  but  if  the  six  months 
elapse,  and  the  husband,  instead  of  paying  the  money,  gives 
another  bond  to  the  trustee  in  consideration  of  being  allowed 
a  further  period  for  pa3ntnent  of  the  money,  and  of  the  sur- 
render of  the  first  obligation ;  it  is  presumed  that,  in  analogy 
to  the  case  of  ex  parte  Berry  (6),  the  second  bond  will  not 
only  be  binding  upon  the  husband,  but  also  upon  his  cre- 
ditors ;  upon  the  principle,  that  the  first  bond,  although  volun- 
tary, (it  being  good  between  the  parties,  and  upon  which 
the  obligor  might  have  been  compelled  by  legal  process  to 
have  paid  the  money),  having  been  surrendered  for  another 
security,  the  forbearance  and  surrender  constitute  such  a 
valuable  consideration  as  to  make  the  transaction  binding 
upon  the  husband's  creditors.  The  transaction,  however, 
must  not  be  fraudulent,  for  if  the  original  design  of  the 
parties  in  thus  giving,  accepting,  and  surrendering  the 
securities,  was  an  attempt  to  create  a  valuable  consideration 
by  trick  and  contrivance,  it  would  taint  the  whole  transaction 
and  prove  inefiectual. 

(a)  2  Lev- 147.  {b)  19  Ves.  218. 
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51.  If  the  wife  enjoy  property  to  her  own  separate  use, 
and  subject  to  her  own  separate  and  absolute  disposition, 
and  she  give  any  part  of  it  to  her  husband,  or  charge  it  for 
his  use  in  consideration  of  a  settlement  after  marriage,  she 
will  be  a  purchaser  of  the  provision,  and  the  settlement  will 
be  binding  upon  his  creditors  and  subsequent  purchasers. 

52.  Thus,  in  Lady  Arundel  v.  Phipps  (a),  the  wife  had 
a  general  power  of  appointment  under  her  marriage  settle- 
ment in  default  of  issue  male  (of  which  there  were  none),  of 
certain  estates  belonging  to  her  own  family,  and  comprised  in 
the  settlement,  with  the  ultimate  limitation  to  her  own  heirs. 
She,  dealing  with  such  her  separate  estate,  contracted  with 
her  husband  for  the  purchase  from  him  of  several  paintings, 
drawings,  engravings,  plate,  jewels,  &c.,  by  providing  out  of 
her  estates,  after  the  survivor's  death,  for  payment  of  several 
of  his  debts,  amounting  to  12,000Z.,  and  releasing  him  from 
a  considerable  debt  affecting  such  estates,  and  which  had 
been  borrowed  for  him,  and  by  resettling  the  estates  as 
therein  mentioned,  and  which  matters  were  effected  by  her 
exercising  the  above  power  of  appointment.  The  husband, 
on  his  part,  assigned  to  trustees  for  his  wife  the  paintings, 
drawings,  &c.  The  question  was,  whether  this  postnuptial 
settlement  was  valid  against  the  husband's  creditors.  The 
husband,  it  seems,  continued  in  possession,  which  however 
appeared  to  be  unavoidable,  and  was  not  inconsistent  with 
the  deed,  since  his  possession  must  be  considered  as  that  of  the 
wife,  the  trust  being  to  permit  her  to  use  and  enjoy,  &c.  And 
Lord  Eldon  expressed  his  opinion  that,  if  the  wife's  purchase 
were  bond  fide^  it  was  of  no  consequence  whether  it  was 
before  or  after  marriage ;  that  the  mere  circumstance  of  the 
possession  of  chattels,  however  familiar  it  might  be  to  say 
that  it  proved  fraud,  amounted  to  no  more  than  that  it  was 
primd  facie  evidence  of  property  in  the  man  possessing  them, 
untU  a  title  not  fraudulent  were  shown  under  which  that 
possession  had  followed. 

(a)  lOVes.  140 
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53.  The  case  was  never  decided  in  equity,  though  much 
discussed  both  there  and  at  law.  (a)  At  law  the  settlement, 
under  all  the  circumstances,  was  found  by  a  jury  to  be 
fraudulent,  but  not  to  the  satisfaction  of  Lord  Eldon,  who 
intimated,  that  if  the  property  sold  to  the  wife  bore  any  rea- 
sonable proportion  to  the  value  of  the  12,000Z.,  the  settle- 
ment would  be  good  if  devested  of  circumstances  of  fraud. 
He  therefore  directed  an  issue  to  the  Court  of  Common  Pleas, 
the  trial  of  which,  it  is  believed,  was  prevented  by  the  com- 
promise of  the  suit. 

54.  What  is  a  reasonable  proportion  or  value  between  the 
thmg  given  or  paid,  and  that  settled  in  consideration  of  it 
by  the  husband,  is  a  point  which  in  each  case  depends 
upon  its  peculiar  circumstances.  The  question  is  incapable 
of  a  general  definite  answer,  and  when  the  Court  is  unable 
to  draw  the  conclusion  after  weighing  all  the  circumstances, 
the  fact  must  be  ascertained  by  a  jury.  This  alone  can 
be  affirmed,  that  if  the  settlement  be  just  in  general, 
the  Court  does  not  weigh  with  exactness  the  particular 
advantage  gained  on  the  one  side  or  the  other;  but  that 
if  the  disproportion  be  so  great  as  would  strike  any  man  of 
common  sense  with  the  inadequacy  between  the  settlement 
and  the  price  ^ven  for  it,  then  such  circumstance  will  raise 
80  violent  a  presumption  of  fraud  as  to  vitiate  the  transaction 
and  let  in  the  husband's  creditors. 

(a)  6  East,  257. 
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CHAPTER  m. 

OF  THE  RIGHTS  OF  THE  WIFE  ON  HER  HUSBAND'S  BANKRUPTCY, 
WHERE  HE  HAS  BOUND  HIMSELF  TO  SETTLE  A  SUM  OF  MONEY 
UPON  HER. 


1.  Sum  payable  to  wife  or  her 
trustees  before  bankruptcy  may 
be  proved, 

3.  Sum  payable    on    contingency 

formerly  not  proveable, 

4.  Unless  where  security  given  con* 

stituted  immediate  demand. 


5.  But  debt  payable  on  contingency 
may  now  be  proved, 

8.   Unless  where  value  of  contin- 
gency not  ascertainable, 
10.  Right  of  trustees  where  husband 
has  life  interest  in  sum  cove* 
nanted  to  be  paid. 


1,  If  the  husband  has  previously  to  the  marriage  bound 
himself  by  bond  or  covenant  for  payment  of  a  sum  of  money 
to  his  wife,  or  to  trustees  for  her  benefit,  and  the  sum  becomes 
payable  before  his  bankruptcy,  it  constitutes  a  present  debt, 
and  may  be  proved  under  the  commission.  Thus,  if  the  sum 
is  to  be  paid  or  settled  upon  the  marriage,  or  as  speedily  as 
may  be  after  the  marriage  (a),  which  in  substance  is  the 
same,  or  if  it  be  payable  on  demand,  and  a  demand  be  made 
previous  to  the  bankruptcy  (6),  it  may  be  proved  as  a 
present  debt, 

2.  And  where  the  marriage  settlement  falsely  recited  that 
the  husband  was  possessed  of  1000/.  and  upwards  in  trade, 
and  he  covenanted  that  500Z.,  part  of  it,  should  be  vested  in 
trustees  for  his  wife  and  children,  and  afterwards  became 
bankrupt,  it  was  held  that  the  500/.  was  a  debt  proveable 
under  the  commission,  on  the  ground  that  the  husband  was 
bound  to  make  good  the  representation  contained  in  the  set- 
tlement, (c) 

(a)  Ex  parte  Granger^  10  Yes.     244 :  ex  parte  Brenchlej,  2  Glyn  Ss 
349.  J.  174. 

(b)  Ex  parte  Campbdl,  16  Yes.        (c)  JEv/Mirtfe  Gardner,  11  Yes.  40. 
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3.  But  the  rule  was  different  (previously  to  the  6  Geo.  4., 
c.  16)  in  cases  where  the  sum  had  not  come  payable  before 
the  bankruptcy :  a  future  debt  could  not  be  proved  under  a 
commission,  if  it  was  subject  to  a  contingency,  or  if  the  time 
of  pajnnaent  was  uncertain,  (a)  If  the  sum  was  payable  at  a 
future  ascertained  period,  free  from  any  contingency,  it 
might  be  proved,  (b)  But  if  it  was  payable  on  a  con- 
tingency, as  in  the  event  of  the  wife  surviving  (c),  or  on  de- 
mand, and  no  demand  was  made  prior  to  the  bankruptcy,  or 
at  an  uncertain  period  (d),  as  on  the  death  of  the  survivor 
of  the  husband  and  wife  (e),  it  could  not  be  proved. 

4.  However,  although  the  debt  was  contingent,  if  the  bank- 
rupt had  given  a  security,  constituting  an  immediate  demand 
against  him  at  law,  the  proof  was  received  upon  the  footing 
of  there  being  a  legal  debt,  the  payment  of  the  dividends 
beuig  arranged  upon  equitable  terms.  Thus,  if  the  sum  was 
secured  by  a  judgmenit  against  the  bankrupt  (/),  or  by  a 
hcmd  with  a  penalty,  which  had  become  forfeited  by  a  breach 
of  any  part  of  the  copdition  (^),  the  Court  availed  itself  of 
the  legal  right  which  these  securities  gave,  to  admit  a  proof 
which  in  equity  ought  to  be  allowed.  (A) 

5.  But  by  the  6  Geo.  4.  c.  16,  s.  56,  in  all  cases  of  debts 
payable  upon  a  contingency  ^hich  has  not  happened  before 
the  issuing  of  the  commission,  the  creditor  may,  if  he  thinks 
fit,  apply  to  the  coipmissioners  to  set  a  value  upon  such  debt, 
and  they  are  required  to  ascertain  the  value,  and  admit  the 
creditor  to  prove  the  amount  so  ascertained,  and  to  receive 
dividends  thereon :  or  if  the  value  shall  not  be  so  ascertained 
befcxre  the  contingency  shall  have  happened,  the  creditor  may 

(a)  Ex  parte  Barker,  9  Yes.  110.  {e)  Ex  parte  Barker,  ubi  sup. 

{b)  Ex  parte  Cottrell,  Cowp.  742 :  (/)  Ex  parte    Smith,     Cooke's 

Pattison  v.  Binkes,  ibid  540 :  see  ex  Bank.  Law,  212 :  see  1  Atk.  117. 

parU  Mitford,  1  Bro.  C.  C.  896  :  and  {g)  Ex  parte  Bowlatt,  2  Bose, 

9  Yes.  114 :  3  Men  105.  416 :  Ex  parte  Elder,  2  Madd.  282. 

{c)  Ex  parte  Groome,  1  Atk.  115.  (A)  See  1  Gljn  &  J.  115. 

Id)  Ex  parte  Alcock,  1  Rose,  323 ; 
1  Yes.  &  B.  176. 
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prove  in  respect  of  such  debt,  and  receive  dividends  with  the 
other  creditors,  not  disturbing  any  former  dividends,  (a) 

6.  In  ex  parte  Hooper  (6),  where  the  husband,  having 
received  550/.  with  his  wife,  on  his  marriage  gave  a  bond  to 
trustees  conditioned  for  payment  of  1100/.  on  receiving 
notice  from  the  trustees,  it  was  held  that,  although  no 
notice  had  been  given,  the  debt  was  proveable  within  the 
above  section. 

7-  In  ex  parte  Tindal  (c),  the  husband  covenanted  to 
secure  to  his  wife  80/.  for  her  separate  use,  and  within  twelve 
months  after  her  decease  to  cause  4000/.  to  be  paid  to  her 
trustees,  with  interest  from  the  time  of  his  death,  in  trust 
to  pay  the  interest  to  her  for  life,  in  case  she  survived  him, 
and  after  her  death  in  trust  to  pay  and  assign  the  money  and 
interest  between  their  children ;  and  if  they  should  have  no 
child,  to  the  survivor  of  them,  his  or  her  executors,  ad- 
ministrators, and  assigns.  The  husband  having  become 
bankrupt,  and  his  wife  being  still  living,  the  trustee  applied 
to  prove  for  the  value  of  the  4000/.  The  proof  was  rejected 
for  the  commissioners;  Sir  L.  Shadwell,  V.  C,  on  petition, 
directed  that  the  proof  should  be  allowed.  This  decision 
was  afterwards  reversed  by  Lord  Lyndhurst,  C.  (d)  The 
case  was  afterwards  reheard  before  Lord  Brougham,  C, 
with  the  assistance  of  Tindal,  C.  J.,  and  Littledale,  J.; 
who  held  that  the  debt  was  proveable.  (e) 

8.  But  the  debt  will  not  be  allowed  to  be  proved  where  the 
value  of  the  contingency  cannot  be  ascertained.  Thus, 
where  the  husband  by  his  marriage  settlement  cove- 
nanted that  his  heirs,  &c.  should,  within  twelve  months  after 
his  death,  pay  4000/.  to  trustees,  in  trust  for  the  wife  during 
her  life,  and  afterwards  for  the  children  of  the  marriage,  and 

(a)  The  act  is  retrospective,  ex        (d)  Ibid.  422. 

parte  Grundy,  Mont.  &  M'Ar.  293.  (e)  Mont.  375.  462 ;  8  Bing.  402 ; 

(b)  1  Mont.  &  Ayr.  395 ;  3  Deac.  1  Moo.  &  So.  607 ;   1  Deac  &  Ch. 
&  Ch.  655.  291. 

(c)  Mont.  &  M'Ar.  415. 
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if  .there  were  no  children  who  became  intitled,  in  trust  for  the 
survivor  of  the  husband  and  wife.  There  were  no  children. 
The  husband  having  become  bankrupt,  it  was  held  by  Lord 
Lyndhurst,  C,  on  appeal,  that  the  contingency  was  incapable 
of  being  valued,  (a)  And  this  has  also  been  held  to  be  the  case 
where  the  contingency  depended  on  the  separation  of  husband 
and  wife,  and  of  a  widow's  not  marrying,  (b) 

9.  Where  the  husband  before  marriage  gave  a  bond  for 
3000/.  to  trustees  to  secure  the  payment  by  his  executors  of 
an  annuity  of  1501.  in  case  his  intended  wife  should  survive 
him,  for  her  benefit,  the  husband  and  his  wife  being  both 
living,  it  was  held  on  the  husband's  bankruptcy  that  the 
trustees  could  prove  for  the  annuity  under  the  fifty-fourth 
section  of  the  above  statute,  (c) 

10.  When  the  husband  becomes  bankrupt,  having  cove- 
nanted to  settle  a  sum  so  as  to  give  himself  a  life  interest,  the 
trustees  have  a  right  to  withhold  the  dividends  from  his 
assignees  until  the  sum  covenanted  to  be  settled  is  made  up. 

11.  Thus,  in  ex  parte  Turpin  (d),  a  trader  upon  his  mar- 
riage having  given  a  bond  for  3000/.,  to  be  settled  on  himself 
for  life,  remainder  to  his  wife  and  children,  it  was  held  on 
his  bankruptcy,  that  the  trustees  were  *  intitled  to  prove 
for  the  whole  sum  secured,  and  to  retain  the  dividends  durinsr 
his  life,  until  the  whole  sum  was  made  up. 

12*  So,  in  a  case  where,  by  the  terms  of  the  settle- 
ment, the  wife's  property  was  settled  upon  her  in  case 
of  the  husband's  death,  or  the  parties  being  divorced, 
but  the  husband  was  intitled  to  the  interest  for  his  life,  and 
in  case  he  survived  his  wife,  he  was  to  have  a  certain  share 


(a)  In  re  Gibbins,  8  Law  J.  Chan.  (d)  Mont  443  ;    1  Deac  &  Ch. 

96:  but  see  ex  parte  Tindal,  ubisup.  120  :  see  ex  parte  Young,  2  Mont. 

(Jb)  Ex  parte  Davis,  Mont  121 ;  &  Ayr.  228  :  exparteEing,  2  Mont 

1  Deac  1 15 ;  S.  C.  on  appeal,  Mont  &  Ajr.  410 :  ex  parte  Smith,  2  Mont 

297.  &  Ayr.  537. 

(c)  Ex  parte  Broadlej,  2  Mont. 
D.  &D.524;  6  Jur.600. 
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in  the  property,  it  was  held  that  the  wife  might,  in  the  name 
of  her  trustees,  make  such  proof  as  the  commissioners  might 
think  she  was  intitled  to,  and  that  the  dividends  and  interest 
on  such  proof  should  accumulate  for  her  benefit,  (a) 

13.  Where  the  husband  had  covenanted  to  pay  SOOOl.  to 
the  trustees  of  the  settlement,  a  similar  sum  having  been 
assigned  to  the  trustees  by  the  wife,  and  the  trusts  of  the 
two  sums  were  for  the  separate  use  of  the  wife  during  the 
joint  lives  of  herself  and  her  husband,  and,  on  the  death  of 
either,  to  the  survivor  for  life,  and  then  to  the  children,  it  was 
held,  on  the  bankruptcy  of  the  husband,  that  the  trustees 
might  sell  his  contingent  interest  in  the  whole  fund,  and 
apply  the  produce  in  part  satisfaction  of  his  covenant.  (6) 

(a)  Ex  parte  Saunders,  3  Deac.        (b)  Ex  parte  Goim%  3  Mont.  Ss 
&  Ck  668.  Ajr.  166 ;  2  Deac.  279. 
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CHAPTEE  IV. 

WHAT  SETTLEMENTS  BT  THE  HUSBAND  WILL  BE   CONSIDERED 
TO  BE  IN  FRAUD  OF  THE  BANKRUPT  LAWS. 


2.  Bond  to  be  sued  upon  only  in 

event  qfhusbancTs  bankruptcy 
fraudulent 

3.  Although  connected  with  articles 

if  wifis  property  not  settled, 

5.  Husband  cannot  settle  his  own 

property  so  as  to  intitle  wife 
on  his  bankruptcy. 

6.  But  trust  for  maintenance  of 

wife  on  husband's  bankruptcy 
valid, 

7.  And  wife^s  property  may  be  set* 


tied  so  as  to  determine  huS' 
band^s  interest  on  his  bank" 
ruptcy, 
12.  Husband's  bond  for  wife^s  for- 
tune payable  on  bankruptcy, 
proveable. 

14,  Power  of  equity  to  correct  set- 

tlement 

15.  Lien  on  tcife's  estate  conveyed 

to  husbandy  for  money  cove- 
nanted to  be  paid  by  him  in 
consideration  of  conveyance. 


1.  No  person  is  allowed  by  any  device  to  counteract  the 
spirit  and  intention  of  the  bankrupt  laws.  Lord  Redesdale, 
in  ex  parte  Murphy  (a),  said,  that  although  he  was  bound  to 
decide  in  favour  of  a  debt  whether  it  were  legal  or  equitable, 
yet  that,  if  it  appeared  to  be  a  contrivance  to  evade  the 
buikrupt  laws,  the  debt  was  not  conscientious,  and  no 
dividend  ought  to  be  paid  upon  it.  As  to  what  will  be  con- 
sidered such  a  contrivance,  it  is  presumed  that  upon  con- 
sideration of  all  the  cases  the  following  distinctions  may  be 
established. 

2.  If  a  bond  be  given  by  the  husband  before  marriage  to 
pay  a  sum  of  money  for  his  wife's  use,  with  a  condition  or 
defeasance  not  to  put  it  in  force  except  upon  his  failure  or 
insolvency,  or  bankruptcy,  such  a  bond  will  be  fraudulent 
and  void  against  the  husband's  creditors,  and  will  not  be 


(a)  1  Sch.  &  Lef.  44. 
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permitted  to  be  proved  under  his  commission,  (a)  Upon  this 
point,  Lord  Eldon,  in  ex  parte  Cook  (6),  expressed  himself  to 
the  following  effect: — "If  the  husband  be  to  give  a  bond 
with  condition  to  pay  money,  in  the  event  of  his  bankruptcy, 
there  is  great  difficulty  upon  the  point  whether  the  demand 
is  not  fraudulent  against  creditors.  There  have  been  cases, 
both  before  Lords  THurlow  and  Rosslyn,  in  which  each  of 
them  held,  that  if  it  were  not  the  case  of  a  settlement  of 
part  of  the  wife's  property,  but  a  bond  by  the  husband,  it 
would  not  do." — In  ex  parte  Hodgson  (c),  his  Lordship 
was  more  explicit,  declaring,  that  if  the  case  before  him 
were  to  be  considered  merely  as  the  husband's  bond,  it  would 
not  do. . 

3.  And  although  the  bond  be  connected  with  articles  or  a 
settlement,  yet  if  the  wife's  property  be  not  the  subject  of 
the  settlement,  and  it  appear  from  the  instruments  that 
the  intention  of  the  parties  was  to  create  a  debt  merely  upon 
insolvency  or  bankruptcy  of  the  husband  so  as  to  create  a 
demand  out  of  his  estate,  such  contrivance  and  securities  will 
be  void  against  his  creditors. 

4.  Thus,  in  ex  parte  Murphy  (d!),  the  wife  of  the  bankrupt 
and  her  trustees  under  a  marriage  settlement,  petitioned  for 
leave  to  prove  under  the  commission  800Z.  under  the  following 
circumstances :  prior  to  the  marriage  a  bond  was  given  by  the 
bankrupt  to  the  trustees,  conditioned  for  the  payment  of  the 
above  sum  on  the  3d  of  March,  1796,  with  a  warrant  of  attorney 
to  confess  judgment,  with  a  stay  of  execution  till  that  day. 
At  the  date  of  the  bond  on  the  3d  of  October,  1795,  a  settlement 
was  executed  by  the  bankrupt  and  his  wife,  and  their  trustees, 
referring  to  the  bond,  and  covenanting  that  the  800/.  should 
be  payable  and  be  sued  for  only  in  the  event  of  the  wife's 
surviving  her  husband.     And  after  reciting  that  the  husband 

(a)  Ex  parte  Hill,  and  ex  parte  {d)  1    Sch.   &  Lefroj,  44 :    see 

Bennet,  1  Cooke's  B.  L.  228.  also  Higginson  v.  Kelly,    1   Rose, 

{b)  8  Yes.  355.  368. 
(c)  19  Ves.  206. 
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was  a  trader,  it  was  farther  covenanted,  that  in  case  of 
failing  in  his  circumstances,  but  not  otherwise,  the  trustees 
were  empowered  to  enter  judgment  on  the  bond,  and  to  issue 
execution.  The  bankruptcy  was  subsequent  to  the  3d  of 
March,  1796,  so  that  the  bond  became  absolute.  Lord 
Redesdale  said,  he  considered  the  whole  device  a  fraud  upon 
the  bankrupt  laws;  and  that  under  the  first-mentioned 
covenant  the  debt  was  merely  contingent,  and  the  subsequent 
provision  in  case  of  insolvency,  &c.,  was  fraudulent,  an 
attempt  and  contrivance  to  make  that  a  debt  in  case  the 
husband  became  bankrupt,  which  could  not  be  so  otherwise ; 
that  it  was  a  contingent  demand  for  SOOL  payable  only  if  the 
wife  survived  her  husband,  which  was  the  only  demand  that 
could  be  made  consistently  with  the  agreement  between  the 
parties  provided  the  husband  did  not  become  a  bankrupt ; 
that  such  being  the  nature  of  the  demand,  the  settlement 
itself  showed  that  it  was  intended  to  contrive  what  his 
Lordship  conceived  to  be  a  fraud  upon  the  bankrupt  laws ; 
for  a  clause  in  it  noticed  the  husband  being  a  trader,  and 
that  it  was  necessary  to  secure  something  in  the  event  of  his 
bankruptcy :  for  that  purpose  a  bond  was  to  be  given  payable 
at  a  day  certain,  but  the  sum  was  not  to  be  recovered  from 
him  unless  he  became  insolvent.  As  to  this  sum,  therefore, 
though  a  legal  demand,  yet  on  the  foundation  of  the 
settlement  if  an  attempt  were  made  to  sue  him  upon  the 
bond,  or  to  enter  up  judgment  whilst  he  continued  solvent, 
he  would  have  a  right  to  come  into  a  Court  of  Equity  and  pre- 
vent it,  and  to  have  the  contract  which  was  the  ground  of  the 
bond  carried  into  execution  by  restraining  proceedings  on 
the  bond.  And  his  Lordship  added  that  the  debt  was  to  be 
taken  as  it  stood  upon  the  whole  of  the  instruments  executed, 
and  the  contract  in  the  deed  of  settlement  was  that  the  bond 
should  have  no  effect  but  in  the  case  of  bankruptcy ;  for  it 
was  not  the  bond  that  was  to  operate  in  the  event  of  the  hus- 
band dying  before  the  wife ;  it  was  not  the  bond  that  was 
the  security  to  the  wife  if  she  survived,  nor  to  the  children  if 
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she  died  before  her  husband,  so  that  the  whole  effect  of 
the  clause  was  to  avoid  the  operation  of  the  bankrupt  laws. 
For  these  reasons  his  Lordship  was  of  opinion  that  the 
debt  could  not  be  proved,  although  he  could  not  make  an 
order  upon  the  petition  from  the  irregularity  of  the  appli- 
cation, which  ought  to  have  been  by  the  assignees  to  expunge 
the  debt. 

5.  In  Higginbotham  v.  Holme  (a),  the  husband,  by  settle- 
ment prior  to  marriage,  conveyed  to  trustees  certain  freehold 
estates  to  hold  after  the  marriage  to  the  use  of  the  husband 
for  life,  unless  he  should  embark  in  trade,  and  during  his 
wife's  life  become  bankrupt,  and  from  his  death,  or  his  being 
declared  a  bankrupt,  which  should  first  happen,  to  the  use 
that  the  wife  (if  she  were  the  survivor  and  B  should  be  then 
living)  should  receive  an  annuity  of  150^.  during  the  several 
lives  of  herself  and  of  B ;  but  if  B  were  dead  at  the  decease  or 
bankruptcy  of  the  husband,  or  should  die  before  the  wife, 
then  from  such  death  or  bankruptcy  of  the  husband,  and 
the  death  of  B,  the  wife  should  receive  an  annuity  of  200/. 
for  life  payable  quarterly,  the  first  payment  to  be  made  on 
the  quarter-day  next  after  the  death  or  bankruptcy  of  the 
husband.  The  annuities  were  declared  to  be  in  bar  of  dower, 
and  the  wife's  claims  upon  her  husband's  real  and  personal 
estates,  and  were  to  be  paid  to  and  for  the  wife's  separate 
use ;  they  were  also  secured  from  the  death  or  bankruptcy 
of  the  husband  by  two  terms  of  years  created  out  of  his 
real  estates,  and  subject  thereto,  the  ultimate  use  of  the  lands 
was  limited  to  the  husband,  his  heirs,  executors,  &c.  At  the 
marriage  the  husband  was  not  a  trader,  nor  did  he  intend  to 
be  so,  he  having  been  educated  for  the  church ;  but  in  1802 
he  became  a  cotton  manufacturer,  and  in  January,  1811,  he 
became  a  bankrupt,  B  being  then  living.  A  bill  by  the  wife 
claiming  the  annuity  of  150/.  was  dismissed  by  the  Master  of 
the  Rolls,  from  which  decree  she  appealed ;  and  Lord  Eldon 
said  that  the  facts  were,  that  the  husband  at  the  time  of  the 

(a)  19Ve8.88. 
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marriage  was  not  indebted,  and  had  no  formed  purpose  of  en- 
tering into  trade,  but  having  been  intended  for  the  church 
he  changed  his  purpose,  entered  into  trade,  and  became  a 
bankrupt.     The  question  was,  whether  a  provision  of  this 
kind  could  be  sustained  against  creditors  by  charging  his 
estate  as  against  their  right  under  the  commission  with  the 
annuity  to  which  the  wife  would  upon  his  death  have  an  un- 
doubted title.     His  Lordship  then  said,  he  had  vainly  en- 
deavoured to  apply  the  principle  of  those  cases  which  turned 
upon  the  fact  that  a  man  not  indebted  nor  a  trader  at  the 
time  made  a  settlement  without  reference  to  debts  to  be 
contracted  in  future,  and  to  the  future  event  of  bankruptcy, 
but  that  the  present  case  had  no  resemblance  to  those ;  that 
the  present  settlement  looked  forward  to  a  change  of  inten- 
tion, to  the  purpose  of  becoming  a  trader,  and  also  expressly 
to  the  possible  consequences  of  that  purpose,  and  thus  looking 
forward  to  such  a  change  of  purpose  and  to  such  consequences, 
it  was  a  limitation  by  the  effect  of  which  the  estate  would  go 
to  the  creditors,  that  change  being  adopted  with  the  express 
object  of  taking  the  case  out  of  the  reach  of  the  bankrupt 
laws.     And  as  to  the  consideration  from  the  covenant  of  the 
father,  which,  although  it  might  perhaps  prove  worth  little 
or  nothing,  was  to  be  regarded  as  a  consideration  with  refer- 
ence to  all  the  provisions  of  the  settlement ;  and  that  although 
an  annuity  might  have  been  provided  by  the  settlement  for  the 
wife  in  all  events,  yet  it  was  not  competent  for  a  party  giving  a 
consideration  for  a  ccmtract  which  was  a  direct  fhiud  upon  the 
bankrupt  laws  to  have  the  benefit  of  it.     His  Lordship  then 
said,  that  he  could  not  assimilate  this  transaction  to  the  case 
of  the  wife's  property  limited  until  the  bankruptcy  of  her 
husband ;  nor  to  that  of  a  lease  made  determinable  by  the 
bankruptcy  of  the  lessee,  which  was  a  reservation  by  the 
owner  of  the  property  of  a  power  over  it ;  nor  to  the  case 
ex  parte  Winchester  (a)  and  others,  where,  as  the  contingency 
happened  previously  to  the  bankruptcy,  the  debt  was  prove- 

(a)  1  Atk.  116. 
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able ;  nor  to  the  case  put  by  Lord  Kenyon  (a),  and  observed 
upon  by  Lord  Redesdale  (ft),  of  a  bond  payable  immediately 
and  given  by  a  trader  upon  his  marriage  to  trustees  to  secure 
a  provision  for  his  wife  and  children.  His  Lordship  there- 
fore confirmed  the  decree,  (c) 

6.  But  a  trust  may  be  created  of  the  husband's  property 
for  the  maintenance  of  his  wife  and  children,  which  will  be 
valid  on  his  bankruptcy,  {d) 

7.  And  by  articles  or  settlement  before  the  marriage,  the 
wife's  property,  in  which  the  husband  might  have  had,  if 
not  a  bankrupt,  either  a  partial  interest  with  her,  or  a  separate 
one,  may  be  limited  to  her  husband  until  he  become  a  bank- 
rupt or  insolvent,  and  from  either  event  to  the  wife's  separate 
use  for  life,  and  after  her  death  to  the  children  of  the  mar- 
riage, (e)  In  such  a  case  the  subsequent  creditors  of  the 
husband  cannot  be  considered  as  defrauded,  because  the 
wife,  whilst  single,  dealt  only  vdth  her  own  property  in  con- 
templation of  the  marriage,  and  she  was  at  liberty  to  settle 
it  in  such  manner  and  upon  such  terms  as  she  and  her  in- 
tended husband  pleased.  There  is  nothing  improper  in  her 
or  her  friends  providing  against  the  insolvency  of  the  husband, 
and  stipulating  for  a  return  of  her  own  property  for  the 
support  of  herself  and  family  in  the  event  of  such  insolvency, 
by  which  he  is  rendered  incapable  of  performing  that  duty 
out  of  his  own.  The  first  authority  upon  this  subject  was 
Lockyer  v.  Savage  (/),  which  has  ever  since  been  followed; 
and  in  ex  parte  Cook,  after  stated.  Lord  Eldon  said  that  this 
doctrine  ought  to  be  considered  as  now  settled. 

8.  Li  ex  parte  Hinton  (^),  Fitz,  the  husband,  became 
bankrupt   in   1805.      In   1794,   by   settlement   before   his 


(a)  See  Staines  v.  Planck,  8  Term  (d)  See  Page  r.   Way,  3  Bear. 
Rep.  389.  20 :  Kearsley  v.  Woodcock,  3  Hare, 

(b)  1  Sch.  &  Lef.  48.  185. 

(c)  See   also  ex  parte  Oxley,   1  (c)  Ex  parte  Cooke,  8  Ves.  356. 
Ball  &  B.  257 :  and  ex  parte  Taaffe,  (/)  2  Stra.  947. 

1  Gljn  &  J.  110.  (ff)  14  Ves.  598. 
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marriage  with  Elizabeth  Randall,  540^.  (her  property)  was 
assigned  to  the  petitioner,  her  trustee,  with  power  to  lend 
the  money  to  the  husband,  to  whom  500/.,  part  of  it, 
was  advanced  upon  his  bond,  dated  in  June,  1794,  to  be 
repaid  on  the  18th  of  December  then  next.  The  settlement 
recited  the  bond,  and  declared  that  if  the  marriage  took 
effect,  the  bond  and  money  should  be  in  trust,  that  the  trustees 
(of  whom  the  petitioner  was  the  survivoi*)  should,  when 
they  thought  proper,  recover  and  receive  the  principal  sum, 
and  pay  the  interest  to  the  husband  for  life,  if  he  so  long 
continued  solvent ;  but  if  he  became  a  bankrupt,  then  to  pay 
the  interest  to  the  wife,  if  she  survived  him,  for  life,  for  her 
separate  use,  and  to  her  separate  receipt,  as  if  she  were  a 
feme  sole ;  but  if  she  were  then  dead,  then  to  permit  the 
500/.  to  be  enjoyed  by  the  children  of  the  marriage,  but  if 
no  children  who  attained  twenty-one,  then  the  bankrupt  was 
to  be  intitled  to  it  absolutely.  The  wife  died  leaving  one 
child,  and  to  prove  this  debt  was  the  prayer  of  the  petition. 
And  Lord  £ldon  said,  that  upon  the  authority  of  the  case 
in  Strange  (a),  which  had  been  followed  by  Lord  Thurlow, 
the  trustee  was  intitled  to  prove  this  debt,  upon  the  dis- 
tinction that  this  money  was  part  of  the  wife's  property,  not 
the  bankrupt's.  That  the  case  in  Strange  was  also  an  au- 
thority that  money  (the  wife's  property)  might  be  limited 
upon  the  bankruptcy  of  the  husband.  That  the  articles 
being  before  marriage,  the  wife  was  a  purchaser  for  herself 
and  the  issue,  who  could  have  no  remedy  against  the  trustee. 
9.  So  in  Lester  v.  Garland  (i),  where  the  husband  received 
a  fortune  of  5000Z.  with  his  wife,  and  settled  a  sum  of  three 
per  cent,  reduced  bank  annuities,  upon  trust  to  pay  the  divi- 
dends to  himself  for  life  until  he  should  become  bankrupt  or 
insolvent,  with  limitations  over  for  the  benefit  of  his  wife 
and  children  in  the  event  of  his  bankruptcy  or  insolvency, 
and  it  was  provided  that  if  he  should  survive  his  wife,  and 

(a)  Lockjer  v.  Savage,  2  Stra.         (6)  5  Sim.  205 ;  Mont.  471. 
947. 
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there  should  be  no  children  of  the  marriage,  and  he  should  then 
be,  or  should  have  been  a  bankrupt,  fifteen  sixty-sixths  of 
the  trust  fund  should  be  in  trust  for  the  next  of  kin  in  blood 
of  the  wife.  Sir  L.  Shadwell,  V.  C,  after  remarking  that 
the  parties  to  the  settlement  must  have  s^greed  that  fifteen 
sixty-sixths  should  belong  to  the  next  of  kin  of  the  wife^ 
because  they  had  calculated  that  at  the  then  price  of  the 
stocks  the  50002.,  the  amount  of  the  wife's  fortune,  would 
have  purchased  the  amount  of  fifteen  sixty-sixths  of  the  whole 
fund,  and  that  though  it  was  not  so  expressed  in  the  settle*- 
ment,  he  thought  himself  warranted  by  the  general  tenor 
and  substance  of  it  to  declare  that  the  settlement  was  to  be 
considered  precisely  in  the  same  manner  as  if  the  amount  of 
the  wife's  fortune  was  5000/.,  and  as  if  the  5000Z.  had  been 
invested  in  the  purchase  of  three  per  cent,  reduced  annuities, 
held  that  the  fifteen  sixty-sixths  were  to  be  considered 
as  that  portion  of  the  trust  fund  which  was  purchased  with 
the  wife's  property,  and  that  as  to  so  much  of  that  fund,  the 
limitation  over  in  the  event  of  the  bankruptcy  or  insolvency 
of  the  husband  was  j;ood. 

11.  So.  also,  in  e.  parte  Cooke  (a),  the  wife,  amongst  other 
property,  being  possessed  of  10,000/.,  it  was  agreed  by  articles 
of  settlement  before  marriage,  that  the  sum  should  be  vested 
in  trustees  to  pay  to  her  separate  use  200/.  a  year,  and  the 
surplus  dividends  to  the  husband,  until  he  should  become 
bankrupt  or  insolvent,  and  then  in  trust  for  her  separate 
use,  and  after  her  death  for  the  children  of  the  marriage ; 
but  if  there  were  none,  then  the  principal  was  to  belong  to 
the  survivor  of  the  husband  and  wife.  And  it  was  further 
agreed,  that  the  residue  of  the  wife's  personal  estate  should 
be  paid  to  her  husband,  if  living' when  she  attained  twenty-one, 
in  right  of  marriage,  he  first  executing  a  bond,  which  he 
covenanted  to  do,  in  the  penalty  of  10,000/.,  conditioned  to 
pay  5000/.  at  the  end  of  six  months  from  the  date  of  the 

(a)  8  Ves.  354. 
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bond*  And  it  was  declared  that  the  bond  should  be  to  the 
intent  only^  that  in  case  the  husband  should  become  bankrupt 
or  Insolvent,  or  if  he  should  at  his  death  be  insolvent, 
then  the  trusteea  should  forthwith  put  the  bond  in  force, 
and  be  possessed  of  the  money  upon  the  same  trusts  as  were 
deda^d  of  the  10,0002.)  except  that  the  husband  should  not 
be  intitled  to  the  interest  for  life  if  he  survived  his  wife,  but 
that  the  principal  should  go  upon  her  death  as  it  would  have 
done  on  both  their  deaths ;  and  that  no  suit  should  be  insti- 
tuted on  the  bond,  unless  the  husband  became  bankrupt  or 
insolvent;  also,  that  if  he  died  Without  having  become  a 
bankrupt,  &c.,  the  bond  should  be  delivered  up,  and  the 
5000^.  considered  part  of  his  personal  estate.  The  marriage 
took  effect,  and  the  wife  attained  twenty-one,  and  performed 
her  part  of  the  articles*  The  trustees  proved  under  the  com- 
mission the  10,000/.,  which,  with  5000/.  j  the  produce  from  the 
sale  of  part  of  her  real  estate,  and  the  whole  residue  of  her  per- 
sonal estate,  had  been  received  by  her  husband.  And  the  ques- 
tion was,  whether  the  bond  debt  of  5000/«  could  also  be  proved  ? 
And  Lord  Eldon  determined  that  the  wife  was  intitled  to 
prove  it,  if  not  for  that  sum,  yet  for  so  much  of  the  residue 
of  the  value  of  the  real  and  personal  estate  beyond  10,000/., 
as  might  constitute  any  part  of  that  5000/.  His  Lordship 
said,  that  whatever  inaccuracy  there  might  be  in  that,  the 
present  was  a  settlement  resting  in  covenant  and  articles. 
The  marriage  was  upon  an  agreement  to  be  carried  into 
execution  by  future  acts ;  so  that  if  there  were  any  mode  of 
sufficiently  providing  against  bankruptcy,  the  Court  ought 
substantially  to  provide  against  it  in  the  execution  of  such 
an  article. 

12.  It  appears  from  the  authorities  before  stated,  that 
although  the  wife  may  reserve  a  power  over  her  own  property, 
and  limit  it  by  articles  or  settlement,  so  as  to  retake  it  to  her 
separate  use,  or  when  lent  to  her  husband,  a  dividend  upon 
it  bi  the  event  of  his  bankruptcy ;  yet  that  she  cannot  effect 

this  object  at  law  by  accepting  a  bond,  with  a  condition  to 
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create  a  debt  on  that  contingency;  the  effect  of  such  a 
security  (excluding  the  consideration  of  the  policy  of  the 
bankrupt  laws)  being,  as  it  is  presumed,  to  raise  no  debt 
prior  to  the  bankruptcy;  none  such,  therefore,  as  a  legal 
debt,  is  capable  of  proof  under  the  commission.  But  since 
equitable  as  well  as  legal  demands  may  be  proved,  and  a 
bond,  although  void  at  law,  may  be  good  in  equity  as  evidence 
of  a  contract,  if  the  husband's  bond  contain  sufficient  to  show 
an  agreement  concerning  the  wife's  property  (as  in  the  next 
case),  and  that  it  should  be  settled,  in  the  event  of  her  hus- 
band's insolvency,  upon  herself  and  family,  a  Court  of  Equity 
will  support  it  (so  far  as  the  wife's  fortune  was  the  con- 
sideration) in  the  same  manner  as  we  have  seen  it  will  do 
when  the  transaction  is  by  settlement,  or  by  bond  and 
settlement ;  the  Court  making  no  difference  between  the  cir- 
cumstance of  the  specific  property  being  settled  or  lent  to  the 
husband,  (a) 

13.  Thus,  in  ex  parte  Hodgson  (6),  William  Lowe,  in  con- 
templation of  his  marriage  on  the  6th  of  April,  1805,  gave 
his  bond  to  a  trustee  in  the  penalty  of  700Z.,  reciting  his  in- 
tended marriage  with  Mary  Orme ;  in  consequence  whereof, 
and  of  the  property  which  she  was  intitled  to  under  the  wiU 
of  her  father,  it  was  agreed,  that  after  the  marriage,  in  case 
of  the  insolvency  of  Lowe  at  any  time  during  their  several 
lives,  it  should  be  lawful  to  William  Bailey,  the  trustee  on 
behalf  of  Mary  Orme,  to  come  in  under  any  assignment  or 
commission  of  bankruptcy,  as  a  creditor,  and  to  make  proof, 
as  well  of  the  sum  of  500Z.,  as  of  so  much  beyond  that  sum 
as  could  be  ascertained,  that  Lowe  should  have  received  as  the 
distributive  share  of  Mary  Orme  in  the  personal  estate  of  her 
father,  and  receive  dividends,  &c. ;  and  that  the  dividends 
when  received  should  be  paid  and  applied  to  the  only  proper 
use  and  behalf  of  Mary  Orme,  and  not  in  any  manner  to  be 


(o)  8  Ves.  357  :  1  Buck,  187.  parte  Young,  1  Buck,  179 ;  3  Mad. 

{b)  19  Yes.  206:     see   also  ex     124. 
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subject  or  liable  to  the  debts,  power,  or  control  of  her  hus- 
band ;  and  that  Lowe,  if  his  wife  survived  him,  should  leave 
by  will,  or  give  by  settlement,  an  annuity  of  50/.  to  her 
for  life;  and  in  case  of  children,  should  give  so  much  of 
her  fortune  as  he  should  have  received  among  them 
equally,  and  declaring  the  condition  of  the  bond  accord* 
ingly,  Mrs,  Lowe  was  intitled  to  a  legacy  of  500/.  under 
her  father's  will,  and  to  SOL  under  the  will  of  her  brother, 
who  bequeathed  the  residue  of  his  personal  estate  equally 
among  his  sisters.  Both  sums  were  received  by  William 
Lowe.  On  the  28th  of  August,  1811,  a  commission  of 
bankruptcy  issued  against  Lowe.  The  trustees  attempting 
to  prove  the  500/.  and  80/.,  a  claim  was  admitted;  and  the 
petition,  presented  by  the  assignees,  prayed  that  it  might  be 
expunged ;  and  Lord  Eldon  decided  that  the  80/.  could  not 
be  proved.  And  with  regard  to  the  other  sum,  he  said,  he 
never  saw  such  a  security,  it  not  providing  that  it  should  be 
forfeited  if  the  party  became  insolvent;  on  the  contrary,  that 
it  was  a  bond  in  a  certain  sum,  with  a  condition,  that  if  the 
husband  became  insolvent,  the  party  should  prove  and 
receive  dividends  under  any  commission  of  bankruptcy ;  that 
he  looked  upon  it  as  a  marriage  agreement,  that  the  property 
of  the  wife,  payable  on  her  marriage,  and  to  which  she  might 
become  intitled  from  her  father,  was  what  the  husband  was 
to  have  the  use  of  until  his  bankruptcy  or  insolvency.  His 
Lordship  said^  that  if  the  stipulation  were  that  the  husband 
should  possess  his  wife's  estate,  subject  to  return  it  in  case 
he  became  a  bankrupt,  that  would  do ;  for  it  was  clear  in 
that  Court  that  her  estate  might  be  limited  to  him  until 
he  became  bankrupt.  The  Court's  declaration  was,  that 
proof  of  the  500/*  might  be  admitted ;  although  in  form 
a  bond,  it  was  an  agreement  as  to  her  estate,  that  it  should 
be  enjoyed  by  the  husband  till  he  became  a  bankrupt,  and 
was  to  be  considered,  therefore,  as  a  limitation  of  her 
estate  imtil  his  bankruptcy.  The  claim  of  the  80/.  was 
struck  out. 
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14.  In  ecc  parte  Cooke  (a),  Lord  Eldon  alluded  to  the 
power  of  a  Court  of  Equity  so  to  execute  articles,  or  an 
executory  agreement,  aa,  consistently  with  the  intention  of 
the  parties,  to  provide  substantially  against  the  husband's 
insolvency;  but  whether  the  Court  had  such  a  power  to 
alter  or  modify  a  settlement,  a  deed  executed  and  complete, 
and  having  nothing  executory  about  it,  in  order  to  eflfectuate 
such  intention,  seems  to  have  been  doubted  previously  to 
the  year  1 810,  when,  for  the  purpose  of  settling  the  question, 
Lord  Manners,  Chancellor  of  Ireland,  consulted  Lords  Eldon 
and  Redesdale  upon  the  following  case,  whether,  when  it 
appeared  that  the  intention,  upon  executing  a  settlement^ 
was  that  the  fortune  of  the  wife  should  be  a  provision  for 
her,  but  by  mistake  it  was  made  to  appear  the  property  of 
the  husband,  it  was  their  Lordship's  opinion,  that  the  deed 
of  settlement  could  be  so  far  corrected  to  meet  the  intention 
of  the  parties,  as  to  amend  the  mistaken  form  of  the  deed^ 
and  mould  it  so  as  to  be  a  valid  settlement  ?  Both  opinions 
having  agreed  in  the  power  of  a  Court  of  Equity  to  make 
such  correction  and  alteration,  Lord  Manners  acted  upon 
them,  and  the  point  appears  to  be  now  so  settled,  (i) 

15.  In  ex  parte  Dicken  (o),  a  marriage  settlexaent  recited 
that  the  intended  wife  was  intitled  to  freehold,  leasehold, 
copyhold,  and  personal  estate,  of  the  value  of  400W. ;  and 
that  upon  the  treaty  for  the  marriage,  she  had  agreed  to 
convey,  assign,  and  surrender  the  freehold,  leasehold,  and 
copyhold  estates  to  the  husband,  in  consideration  of  which 
he  had  agreed  to  pay  4000^.  to  the  trustees :  the  wife  them 
conveyed  and  assigned  the  freeholds  and  leaseholds,  and 
covenanted  to  surrender  the  copyholds  to  the  husband,  his 
heirs,  &c, :  the  husband  covenanted  within  six  months  to  pay 
4000/.  to  the  trustees,  to  be  settled  in  trust  for  himself  for 
life,  and  after  his  death,  for  the  benefit  of  the  wife  and 

(a)  Stated  ant^,  p.  146.  ibid.  260 :  Lester  v.  Garland,  5  Sim. 

(6)  Higginson  v.  Kelly,  1  Ball  &     223  :  see  infrh,  p.  218. 
Beat  253—256  :  Ex  parte  Verner,         (c)  1  Buck,  J 15. 
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children  of  the  marriage.  The  copyholds  were  not  sur- 
rendered, and  the  money  was  not  paid :  but  the  wife  after* 
wards  joined  with  the  husband  in  a  sale  of  part  of  the 
freehold  estate,  and  on  that  occanon  levied  a  fine  of  the 
whole,  declaring  the  uses  of  that  part  to  the  purchaser,  but 
without  declaring  any  uses  as  to  the  remainder.  She  after* 
wards  joined  in  another  fine,  pursuant  to  a  covenant  in  a 
trust  deed  executed  by  the  husband :  the  trust  deed  being 
an  act  of  bankruptcy,  a  commission  issued  against  the 
husband.  It  was  held  that  the  trustees  had  a  lien  upon  the 
freehold  and  copyhold  estates  remaining  unsold,  for  the 
4000^.,  as  being  the  purchase-money  agreed  to  be  paid  for 
them,  and  that  they  might  prove  under  the  commission  for 
so  much  as  those  estates  should  be  insufficient  to  pay.  The 
copyholds,  not  having  been  surrendered,  were  at  law  vested 
in  the  wife,  and  could  not  be  claimed  by  the  assignees  without 
performance  of  the  husband's  covenant,  (a)  The  fines  could 
not  affect  the  interest  of  the  children,  and  were  inoperative 
as  against  the  wife  with  respect  to  the  lands  remaining  un- 
sold, no  uses  having  been  declared  of  the  first,  and  the  trust 
deed  leading  the  uses  of  the  second  having  become  void. 

16.  In  £2;  parte  Shute  (6),  the  husband  on  his  marriage 
gave  a  bond  to  trustees  to  pay  them  1200/.  upon  trust  for 
himself  for  life,  with  remainder  to  his  intended  wife  during 
her  life,  with  the  usual  limitations  to  the  children  of  the 
marriage.  On  the  faith  of  the  bond,  the  husband  was 
permitted  to  receive  1501.  as  the  marriage  portion  of  his  wife. 
On  the  husband's  bankruptcy,  it  was  held  that  the  trustees 
were  in  titled  to  prove  for  the  1200Z.  the  dividends  to  be 
invested  in  stock,  the  dividends  of  which  were  to  be  subject 
to  the  payment  of  interest  to  the  wife  on  the  150/.,  and  the 
remainder  to  the  husband's  creditors  for  life,  and  after  his 
death  upon  the  trusts  of  the  bond. 

(a)  See  p.  100.  ante,  and  Basevi     Bligh,  385 ;  2  Law  J.  N.  S.  Bank. 
V.  Serra,  cited  there.  25 :   see  also  ex  parte  Wright,   3 

(&)  3  Deac.  &  Ch.  1 ;    Mont   &     Mont.  &  Ayr.  387  ;  2  Dcac.  551. 
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-  17.  We  may  here  notice  the  late  case  of  Manning  v. 
Chambers  (a),  where,  by  a  settlement,  trustees  were  directed 
to  stand  possessed  of  a  sum  of  stock  on  trust  for  the  settlor 
for  life,  and  after  his  decease,  on  trust  to  pay  the  dividends 
to  B  for  his  life,  or  until  fie  shotdd  become  bankrupt ;  and, 
on  his  becoming  bankrupt,  then  to  pay  the  dividends  to  the 
wife  of  B  for  her  life,  for  her  separate  use.  Seven  days 
before  the  date  of  the  settlement,  a  fiat  in  bankruptcy  issued 
against  B.,  who  obtained  his  certificate.  The  settlor  having 
afterwards  died,  it  was  held  that  B's  wife,  to  the  exclusion  of 
his  assignees,  was  intitled  to  the  dividends  for  her  separate 
use  for  life. 

(a)  16  Law  J.  N.  S.  Chan.  245. 
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CHAPTER  V. 

OF  THE   EFFECT  OF   SETTLEMENTS  WHERE   THE  WIFE   IS  AN 

INFANT. 


2.  Perianal    estate    in   possession 

and  leaseholds  hound  by  settle' 
fnenim 

3.  Not  real  estates, 

4.  Principle  upon  which  vnfe^s  per- 

sanal  estate  hound. 

6.  Where  settlement    binding    on 

wife  surviving* 

7.  Settlement  of  choses  in  action 

not  binding  on  wife. 

5.  Or  of  property  settled  to  her 

separate  use* 


9.  Effect  of  consent  of  parents  or 
guardians. 

10.  Where  settlement  made  with  ap- 

probation of  the  court. 

11.  Settlement  of  wif^s  real  estate 

binding  on  husband. 

12.  And  on  wife  electing  to  take 

under  settlement. 

13.  Whether  settlement  of  real  es- 

tate of  infant  husband  binding. 

14.  Settlement     of  personal^    of 

infant  husband* 


1.  It  lias  been  seen,  that  a  female  infant  may  be  barred  of 
lier  right  to  a  distributive  share  of  her  husband^s  personal 
estate,  by  a  settlement  made  before  marriage  with  the  appro- 
bation of  her  parents  or  guardians,  (a) 

2.  A  settlement  on  the  marriage  of  a  female  infant  will 
also  bind  her  personal  estate,  which  would  upon  the  marriage 
vest  absolutely  in  the  husband,  or  of  leasehold  estates  which 
would  survive  to  her,  if  not  assigned  to  the  husband,  {h) 

3.  On  the  other  hand,  it  is  now  held  (c),  after  consi- 
derable fluctuation  of  opinion  (^),  that  a  settlement  on 


(a)  VoL  L  p.  467,  ana. 

(A)  Trollope  v.  linton,  1  Sim.  & 
StiL  477. 

(c)  Damford  v.  Laae,  1  Bro.  C. 
&106:  Milner  v.  Lord  Harewood, 
18  Ves.  259:  Trollope  v.  Linton, 
ubitup. 

{d)  See  Cannd  v.  Buckle,  2  F. 


W.  243 :  Harvej  v.  Ashlej,  3  Atk. 
607 :  Lucj  v.  Moore,  4  Bro.  P.  C. 
343,  ed.  Toml. :  Maj  v.  Hook,  Co. 
Litt.  246  a,  note :  Peirson  v.  Peir^ 
J9on,  cited  1  Bro.  CC.  115:  Clongh 
V.  Clough,  Wooddeson,  vol.  3.  p.  453 ; 
5  Yes.  710:  Simson  v.  Jones,  2 
Russ.  h  M.  374. 
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the  marriage  of  a  female  infant  will  not  bind  her  real 
estates. 

4.  In  many  of  the  earlier  cases,  an  opinion  prevailed  that 
parents  and  guardians  had  a  general  authority  to  bind  the 
property  of  infants,  by  agreements  on  their  marriage ;  and 
that  agreements  of  this  nature  were  to  be  in  all  cases 
established,  if  fair  and  reasonable.  This  opinion,  which  in 
a  great  measure  influenced  the  decision  of  Drury  v.  Drury, 
has  been  shaken  by  the  cases  which  have  settled  that  the 
infant's  real  estate  cannot  be  bound ;  and  the  principle  upon 
which  the  personal  property  is  now  held  to  be  bound  seems 
to  be,  that  the  marriage  vests  it  in  the  husband,  or  places  it 
under  his  control,  and  that  it  therefore  becomes  subject  to 
the  covenants  entered  into  by  him  in  the  articles. 

5.  ThuSj  in  Williams  v  Williams  (a),  the  husband  had 
reduced  the  personal  estate  into  possession,  and  Lord  Thurlow 
held  that  it  must  be  apf^ed  on  the  trusts  of  the  settlement, 
"  the  husband  having  covenanted  that  what  should  come  to 
him  should  be  bound  by  the  articles."  (b) 

6.  Upon  this  principle  the  settlement  will  not,  in  the  event 
of  the  wife  surviving^  be  binding  on  her,  with  respect  to  her 
choses  in  action,  or  to  any  reversionary  or  contingent  interest 
which  cannot  vest  in  the  husband,  or  which  do  not  come 
within  his  power  during  the  coverture,  (c) 

7.  It  was  held  in  an  early  case  (^),  that  a  settlement  of 
the  choses  in  action  of  a  female  infigint  was  binding  upon  her 
although  they  were  not  reduced  into  possession  during  the 
coverture.  But  this  case  can  no  longer  be  ccaisidcred  an 
iuithority,  and  it  has  been  direcdy  overruled  by  Le  Yaeerar 
V.  Scratton.  (e) 

(d)  I  B.  C.  C.  152.  <d)  Harrqr  •.   Adiiej,    3  Atk. 

lb)  Se«  also 5  Madd.  164 :  1  &lb  613  :  see  also  Trollope  v.  Linton,  1 
St  485 :  and  1  Yea.  Sen.  877.  S.  6^  St.  47a 

{e)  See  Blliaon.  V.  Swiii*  13  Sioi.         (e)  14  Sim.  116  :   see  also  Batf- 
309:  AshUm  v.  M'DongaU,  6  Bea¥.    tings  v.  Orde,  11  StnuSOdw 
.56 :   Medcalfe  o.  Ives^  1  Atic  63 : 
Bush  V.  Dalwaj,  1  Ye&  Sen.  19;  8 
Atk.  530 :  and  1  B.  C.  C.  111. 
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8.  Upon  the  principle  that  the  settlement  is  that  of  the 
husband,  and  not  of  the  wife,  a  settlement  on  the  marriage 
of  a  female  infant  of  personalty  which  is  already  settled  to 
her  separate  use  will  not  be  binding  on  her.  (a) 

9.  On  the  same  principle,  if  the  settlement,  so  far  as 
relates  to  the  personal  property  of  the  wife,  derives  its  effect 
from  the  covenant  of  the  husband,  the  assent  of  the  parents 
or  guardians  wiU  not  be  in  all  cases  indispensable,  (b) 

10.  It  has  been  held  that  a  settlement  which  is  not 
binding  upon  a  female  infant,  does  not  become  so  by  being 
made  with  the  approbation  of  the  Court,  (c) 

11.  With  respect  to  a  marriage  settlement  of  a  female 
infant's  real  estate,  though  not  binding  upon  her,  it  will  be 
binding  upon  the  husband,  and  will  therefore  prevent  him 
from  joining  in  any  other  disposition  of  the  estate  during  the 
coverture,  (d) 

12.  It  will  also,  upon  the  principle  of  election,  become 
obligatory  upon  the  wife  or  her  heirs  on  accepting  other 
benefits  under  it.  (e) 

13.  If  the  husband  be  an  infant  at  the  time  of  the  mar- 
riage, it  may  be  presumed,  for  the  same  reasons  which  apply 
to  the  case  of  a  female  infant,  that  a  settlement  of  his  real 
estate  would  not  now  be  held  to  bind  him :  there  are  two 
cases  in  which  a  different  view  of  the  question  appears  to 
have  been  taken  (/),  but  it  is  possible  that  they  may  have 
turned  upon  acts  confirming  the  contract  done  by  the  husband 
when  of  age. 


(a)  Simson  r.  Jones,  2  Buss,  h 
M.  365 :  and  see  Johnson  r.  John- 
son, 1  Keen,  648. 

(b)  1  Bro.  C.  C.  Ill :  see  suprit^ 
vol.  I.  p.  462,  and  p.  107.  of  this 
Tolnme. 

(c)  Simson  r.  Jones,  2  Russ.  S( 

M.377. 

(df)  Dornford  v.  Lane,  1  B.  C.  C. 
106:   see  also  Pimm  v.  InsaU,  12 


Jar.  577:  and  Miner  r.  L.  Hare- 
wood,  18  Ves.  276. 

(e)  18  Ves.  276 :  1  Bro.  C.  C.  Ill : 
see  3  Atk.  613. 

(/)  Strickland  v.  Coker,  2  Ch. 
Cas.  211,  cited  3  Atk.  614  :  War- 
burton  V,  Ljtton,  1764,  cited  in 
Ly  tton  V.  Lytton,  4  Bro.  C.  C.  440 : 
see  Slocombe  v,  Glubb,  2  Bro.  C.  C. 
545. 
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14.  The  principle  on  which  the  validity  of  marriage  settle- 
ments of  the  personal  property  of  female  infants  appears  to 
rest,  does  not  apply  to  similar  settlements  of  the  personal 
property  of  male  infants* 

16.  The  subject  of  settlements  where  the  infants  are  wards 
the  Court  of  Chancery  has  been  already  considered,  (a) 

(o)  Chap.  13.  seot.  4,  ante. 
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CHAPTER  VL 

OF  THE  HUSBAND'S  COVENANT  TO  LEAVE  OR  SETTLE  UPON> 
HIS  WIFE  PERSONAL  ESTATE;  AND  OF  THE  PERFORMANCE 
AND  SATISFACTION  OF  SUCH  COVENANTa 


SECTION  L 


OF  THE  HUSBAND'S  COVENANT  TO  SETTLE  ALL  THE  PERSONAL 
ESTATE  OF  WHICH  HE  WAS  POSSESSED  AT  THE  TIME  OF  THE 
COVENANT. 


2.  PersonaJiy  hound  from  date  of 

covenant,  semble. 

3.  Effect  where  personalty  invested 

inland. 


4.  Lewis  Y.  Madocks. 
6.  Randall  Y.  WiUis. 

8.  Observations  thereon* 

9.  Mr,  Jacobus  remarks* 


1.  It  sometimes  occurs  that  a  husband  previously  to  his 
marriage  covenants  or  otherwise  engages  to  convey  or  settle 
ia  favour  of  his  wife,  or  of  her  and  their  chUdren,  aU  the 
personal  estate  of  which  he  was  possessed  at  the  time  of  the 
covenant  or  engagement. 

2.  Mr.  Roper  considers  the  effect  of  such  a  covenant  to  be 
to  change  the  ownership  of  the  property  from  the  execution 
of  the  articles,  and  that  the  husband  ceases  to  have  any 
interest  in  it  from  that  period,  (a) 

3.  "  In  such  a  case,"  he  adds,  "  if  the  proceeds  of  that 
estate  be  afterwards  laid  out  by  the  husband  in  the  purchase 
of  real  properly  in  his  own  name,  or  otherwise,  without 
reference  to  the  trusts  subsisting  under  the  articles,  the 

(a)  2  Bop.  H.  &  W.  30.  Mr.  Ro-  Yes.  263 ;  and  Garthshore  v.  Chalie^ 
per  refers  to  Campion  v.  Cottony  17     10  Yes.  20. 
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money  so  laid  out  may  be  followed  and  demanded  out  of 
the  real  estate  for  the  benefit  of  the  persons  intitled  to  it 
under  the  articles ;  but,  subject  to  such  a  lien  or  charge,  the 
estate  itself  (as  appears  to  be  the  better  opinion)  will,  after 
the  husband's  death,  be  considered  in  equity  as  belonging  to 
his  heir  or  devisee." 

4.  Thus,  it  was  decided  by  Lord  Eldon  in  the  case  of  Lewis 
V.  Madocks  (a),  that  where  the  husband  agrees,  in  contem- 
plation of  marriage,  to  devise,  convey,  or  assure  to  his  wife 
all  the  personal  estate  and  effects  that  he  during  the  marriage 
shall  become  possessed  of,  and  he  purchases  lands  with  the 
property  subjected  to  his  marriage  contract,  and  dies,  such 
lands  will  belong  to  the  heir,  charged  with  the  amount  of  the 
purchase-money  in  favour  of  the  wife,  (b)  tJpon  this 
subject  Lord  Eldon  expressed  himself  as  follows :  "  The  claim 
of  the  wife  is  put  in  this  way,  that  personal  property  bound 
by  the  trust  or.  obligation  is  traced  into  the  purchase  of  real 
estate,  which  estate  must  therefore  be  hers.  But  I  do  not 
know  of  any  case  in  its  circumstances  sufficiently  like  this 
to  authorize  me  to  hold  that  doctrine.  I  am  prepared  to  say, 
that  the  personal  estate  bound  by  this  obligation,  and  which 
has  been  laid  out  in  this  real  estate,  is  personal  property  that 
may  be  demanded  out  of  the  real  estate ;  that  the  estate  is 
chargeable  with  it,  but  that  it  was  not  so  purchased  with  it 
that  the  estate  should  be  decreed  to  belong  not  to  the  heir 
but  to  the  wife." 

5.  In  one  case,  however,  which  arose  upon  articles  of  the 
above  description,  the  specific  lands  purchased  with  the  trust 
money  were  considered  as  belon^g  to  the  cestui  que  trusts 
under  the  articles,  and  were  decreed  to  be  conveyed 
accordingly. 

6.  This  was  the  case  of  Randall  v.  Willis,  (c)     There  the 

(a)  8  Vefl.  150 :  17  Vea.  48.  (c)  5  Ves.   262 ;   Keg.  Lib.  B. 

(b)  See  Lane  v.  Dighton,  Ambl.     1799,  fa  454. 
409 :  and  Lench  «.  Lench,  10  Ves. 

516.  : 
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hoBband  eovenanted  in  marriage  articles  that  he  would, 
within  three  months  after  the  marriage,  convey,  release, 
surrender,  or  assure  certain  estates  to  the  uses  therein 
mentioned,  and  also  all  and  singular  his  personal  estate 
of  what  natiure  and  kind  soever."  A  settlement  was  ex- 
ecuted after  the  marriage,  by  which  the  husband  conveyed 
and  assigned  all  the  personal  estate  and  effects  of  which  he 
was  possessed  at  the  time  of  the  execution  of  the  articles 
to  the  same  uses  as  the  lands  were  by  the  articles  cove- 
nanted and  by  the  settlement  actually  settled.  At  the 
time  of  the  articles  the  husband  was  possessed  of  personal 
property  to  the  amount  of  6000/.  The  husband  died; 
but  in  his  lifetime  he  invested  the  proceeds  of  the  per- 
sonal property  in  the  purchase  of  lands,  which  he  devised 
by  his  will.  Upon  a  question  between  his  surviving  wife 
and  the  devisee,  the  Court  of  Chancery,  after  declaring  the 
personal  estate  which  the  husband  was  possessed  of  at  the 
time  of  the  articles,  and  had  been  invested  in  the  purchase 
of  lands,  to  be  subject  to  such  articles,  ordered  the  specific 
lands  so  purchased  to  be  conveyed  to  the  wife,  and  directed 
an  account  of  the  rents  which  had  been  received  by  the 
husband's  devisee. 

7.  Mr.  Roper  doubts  whether  this  case  can  be  considered 
as  an  authority,  on  the  ground  that  there  was  no  cove- 
nant by  the  husband  to  invest  in  lands,  so  that  no  lien 
was  created  in  favour  of  the  wife  (a) ;  and  considers  that 
it  cannot  be  reconciled  with  the  case  of  Lewis  v.  Ma- 
docks,  {h) 

8.  The  cases,  however,  seem  to  be  distinguishable.  In 
Randall  v.  WiUis,  the  Court  exercised  its  usual  power  of 
rectifying  settlements  made  in  pursuance  of  articles  by  making 
such  a  decree  as  it  would  have  done  if  the  settlement  had 
contained  the  proper  proviso  as  to  lands  purchased.  In 
Lewis  V.  Madocks,  where  the  husband  had  given  a  bond  ^^  to 

(a)  2  Bop.  H.  h  W.  32.  (&)  Ibid.  33. 
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devise,  convey,  or  assure"  his  personal  estate,  the  Court  had 

not  the  power  of  thus  interfering,  no  settlement  having  been 
made  in  pursuance  of  the  bond,  and  the  case  not  being  one 
of  articles  necessarily  to  be  carried  into  effect  by  a  formal 
settlement,  as  the  husband  had  reserved  to  himself  the  option 
of  devising  the  property  instead  of  conveying  it.  In  this 
case,  therefore,  there  was  no  ground  for  holding  that  the 
specific  estates  purchased  with  the  money  belonged  to  the 
cestui  que  trusts. 

9.  Mr.  Jacob,  after  noticing  that  the  covenant  in  Randall  v. 
Willis,  which  had  been  inaccurately  cited  by  Mr.  Roper,  was  in 
the  words  in  which  it  has  been  just  stated,  observes :  —  "This 
covenant  was  spoken  of  in  Lewis  v.  Madocks  (a)  as  one 
which  attached  upon  the  personal  estate  of  which  the  husband 
was  then  possessed,  or  of  which  he  might  be  possessed,  within 
the  three  months.  But  from  the  judgment  of  the  Lord 
Chancellor,  it  appears  that  he  put  a  different  construction 
upon  it ;  he  thought  that  it  obviously  could  not  mean  that 
there  should  be  a  specific  settlement  of  every  article  of  per- 
sonal estate,  that,  within  the  period  allowed  for  making  the 
settlement,  the  husband  might  be  possessed  of.  His  Lord- 
ship's view  of  the  meaning  of  the  covenant  appears  to  have 
been,  that  it  applied  to  the  residue  of  the  personal  estate  of 
which  the  husband  should  be  possessed  at  his  death ;  but 
that  in  order  to  prevent  him  from  disappointing  its  object, 
the  settlement  made  in  pursuance  of  the  articles  ought  to 
have  contained  a  proviso,  that  any  real  estate  which  he  might 
purchase  should  be  considered  as  personalty  for  the  purpose  of 
the  settlement,  (b)  If  this  view  was  correct,  it  followed  that 
any  estates  which  the  husband  had  purchased  were  to  be 
treated  in  the  same  manner  as  if  the  settlement  had  contained 
that  proviso.  The  language  of  the  decree  is  not  strictly  con- 
formable to  the  opinion  expressed  by  the  Court :  this  may 
perhaps  have  arisen  from  the  frame  of  the  bill,  the  prayer 

(a)  8  Yea.  150.  (b)  5  Ves.  274. 
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of  which  extended  only  to  lands  purchased  with  the  personal 
estate  of  which  the  husband  was  possessed  at  the  date  of  the 
articles.  The  decree  does,  not  however,  adopt  the  notion 
that  the  covenant  attached  upon  all  the  personal  estate  at 
that  time :  for  on  that  supposition  it  would  have  been  de- 
clared that  the  widow  was  to  stand  as  a  creditor  for  so 
much  of  the  personal  estate  of  which  the  husband  was  then 
possessed,  as  had  not  been  laid  out  in  land.  The  decree, 
however,  proceeds  to  direct  the  usual  accounts  of  his  personal 
estate  possessed  by  his  executrix,  and  of  his  debts,  apparently 
on  the  idea  of  the  widow  being  intitled  under  the  covenant 
to  the  residue  of  his  personal  estate  at  the  time  of  iiis  death, 
after  payment  of  his  debts."  (a) 


SECTION  n. 

OF  THE  HUSBAND'S  COVENANT  TO  SETTLE  ALL  THE  PERSONAL 
ESTATE  OF  WHICH  HE  SHOULD  BE  POSSESSED  DURING  THE 
MARRIAGE. 


1.  Effect    where    personal   estate 

subject    to  covenant  invested 
by  husband  in  land, 

2.  Lewis  y.  Madocks, 


3.  What  personal  estate  subject  to 

covenant 

4.  Effect  where  husband  borrows 

money  and  invests  in  land. 


1.  It  was  decided  in  Lewis  v.  Madocks,  as  was  stated  in 
the  preceding  section,  that  where  the  husband  has  agreed  to 
settle  the  personal  estate  which  he  should  be  possessed  of 
during  the  marriage,  and  he  lays  out  the  personal  estate  in 
lands,  the  lands  will  belong  to  the  heir,  charged  with  the 
amount  of  the  purchase-money  in  favour  of  the  wife. 

2.  In  that  case  the  husband  by  his  bond  previously  to 


VOL.  u. 


(a)  2  Rop.  H.  &  W.  31  w. 
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marriage  engaged  to  devise,  convey,  or  assure  all  such  goods, 
chattels,  personal  estate,  and  effects  as  he  at  any  time 
during  the  joint  lives  of  himself  and  his  then  intended  wife 
should  be  possessed  of,  to  their  joint  use,  and  to  the  use  of 
the  survivor  of  them  for  ever.  He,  after  the  marriage, 
purchased  lands  for  1600/.,  such  sum  being  made  up  of  600L 
his  own  money,  and  the  residue,  viz.  lOOOt,  with  211.  for  the 
expenses  attending  the  purchase,  being  borrowed  by  him 
upon  his  own  personal  security.  Of  the  1021/.  borrowed,  the 
husband  discharged  500/.,  and  died,  leaving  521/.  unsatisfied. 
He  also,  during  his  life,  expended  600/.  in  building  a  dwell- 
ing-houscy  and  in  lasting  improvements  upon  the  estate.  His 
widow  and  executrix  paid  about  186/.  in  discharge  of  his 
remaining  debts,  funeral  and  testamentary  expenses ;  and 
she,  before  a  second  marriage,  laid  out  353/.  in  repairs  and 
lasting  improvements  upon  the  purchased  lands,  and  in  re- 
demption of  the  land-tax ;  into  the  possession  of  which  lands 
she  had  entered  upon  her  husband's  death.  The  husband's 
personal  estate  at  his  decease  wad  573/.  Lord  Eldon 
decided  that  the  600/.,  the  husband's  own  money,  and  the 
600/.  borrowed,  but  afterwards  paid  off  by  him,  were  on  the 
same  footing,  and  were  to  be  considered  as  his  personal 
estate  laid  out,  and  that  the  remainder  of  the  sum  borrowed 
and  not  discharged  was  to  be  considered  the  debt  of  the 
purchased  estate ;  that  as  to  lasting  improvements  made  by 
the  widow,  since  the  money  advanced  by  her  on  that  account 
was  bond  fide  laid  out,  she  was  intitled  to  an  inquiry  as  to  it  * 
and  with  respect  to  the  186/.,  his  Lordship  held  that  such 
sum  did  not  fall  within  the  obligation,  observing,  "  that  a 
great  proportion  of  the  debts,  about  186/.,  consisted  of  such 
particulars,  as,  in  the  ordinary  course  of  living  in  the  last 
year  of  a  man's  life,  he  would  incur,  with  the  exception  of 
some  small  quit  rents,  but  which  also  would  be  due  from  him 
in  the  course  of  a  proper  application  of  his  income,  and  that 
they  and  such  particulars  could  hardly  be  represented  as 
debts  incurred,  so  as  that  tlie  payment  of  them  would  be  a 
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breach  of  the  husband's  obligatioB  under  the  bond ;  that  it 
would  be  entering  into  impracticable  minuteness  to  give  the 
wife  credit  against  the  real  estate  for  any  of  the  items  paid 
in  that  schedule;"  and  his  Lordship  concluded  with  the 
observation,  '*  that  if  persons  would  enter  into  an  engagement 
so  difficult  in  construction  and  application,  they  must  not 
expect  from  a  court  of  justice  relief  so  minute  in  that  respect." 
The  final  decree  declared  that  the  widow  was  intitled  to 
the  600/.  and  500/.,  with  interest  from  her  husband's  death ; 
and  inquiries  were  directed  as  to  other  matters. 

3.  What  power  remains  with  the  husband  over  his  personal 
estate,  after  entering  into  so  loose  and  indefinite  a  covenant 
as  that  in  Lewis  v.  Madocks,  depends,  as  Mr.  Roper 
remarks,  upon  the  construction  of  the  covenant  as  to  what 
personal  property  it  attaches,  when  the  parties  themselves 
have  been  silent  upon  the  subject.  "  Such  a  covenant,"  he 
observes  (a),  "  is  very  difficult  to  execute,  yet  a  Court  of 
Equity  will  perform  it  so  far  as  it  is  able.  When  it  finds  a 
solid  subject  of  personal  estate  during  the  marriage,  it  will 
attach  it  to  the  covenant,  rather  than  render  such  covenant 
altogether  nugatory.  But  to  expect  that  a  court  of  justice,  in 
the  construction  of  such  a  covenant,  should  descend  to  the 
minuticB  of  every  petty  receipt  and  expenditure  of  the 
husband  during  the  marriage  for  the  purpose  of  binding 
them  by  the  contract,  would  be  unreasonable.  The  covenant, 
however,  will  be  considered  as  embracing  every  species  of 
personal  property  which  the  husband  shall  become  possessed 
of  during  the  coverture,  falling  under  the  denomination  of 
principal  or  capital,  but  not  income  arising  from  capital, 
expended  by  the  husband  in  the  usual  mode  of  applying  such 
species  of  property,  as  for  the  support  and  comfort  of 
himself,  wife,  and  family,  and  in  the  discharge  of  debts  con- 
tracted for  those  purposes.  Lord  Eldon  accordingly  observed 
during  the  argument  of  the  case  of  Lewis  v.  Madocks  (6), 

(a)  2  Rop.  H.  &  W.  36.  (h)  17  Ves.  56. 
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Hhat  he  could  not  adopt  the  construction  that  annual 
produce,  for  instance,  dividends  of  stock,  was  property  ac- 
quired during  the  coverture  in  the  sense  of  the  bond,  except 
only  to  the  extent  in  which  the  husband  himself  might  think 
proper  to  lay  up  that  produce  as  capital,  otherwise  that  he 
and  his  wife  would  not  be  at  liberty  to  expend  one  shilling.' 
From  this  exception  it  is  to  be  inferred  that  annual  income 
expended  otherwise  than  in  the  usual  and  customary  manner, 
as  above,  will  not  be  exempted  from  the  operation  of  the 
covenant,  as  if  it  be  applied  in  the  discharge  of  gross  sums 
of  money  which  the  husband  had  borrowed  ;  because  those 
sums  from  their  nature  being  to  be  considered  as  capital 
received  by  him  during  the  coverture,  and  therefore  within 
the  compass  of  the  covenant,  the  money  of  the  husband  applied 
in  their  discharge  must  be  considered  as  partaking  of  the 
nature  of  the  debt  liquidated,  and  treated  by  him  as  savings 
and  capital.  Savings  from  income,  therefore,  may  form' 
capital,  and  for  that  reason  be  comprehended  within  the 
terms  of  the  covenant  ;  and  to  that  effect  Lord  Eldon  ex- 
pressed an  opinion  in  Lewis  v.  Madocks,  observing  that  if  a 
sum  of  5001.  which  had  been  borrowed  and  discharged  by 
the  husband,  had  been  paid  by  him  out  of  his  savings,  his 
Lordship  was  of  opinion  that  such  sum  primd  facie  would  be 
personal  estate  within  the  husband's  agreement,  as  having 
been  applied  in  paying  debts,  (a)" 

4.  Upon  the  widow's  right  where  her  husband  having 
entered  into  such  a  covenant  borrows  money,  and  invests  it 
in  land,  Mr.  Roper  observes  (6) :  "  Since  money  borrowed  is 
to  be  taken  as  personal  estate  acquired  by  the  husband 
during  the  marriage  within  the  terms  of  this  his  covenant,  if 
the  husband  take  up  money  upon  his  personal  security,  and 
invest  it  with  part  of  his  own  in  the  purchase  of  lands,  and 
he  afterwards  discharges  the  money  lent  to  him,  his  widow 
will  be  intitled  to  reimbursement  out  of  the  purchased 

(a)  17  Ves.  58.  (b^  2  Bop.  H.  &  W.  37. 
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estate,  with  interest  from  his  death ;  or  if  it  remain  unpaid 
at  his  death,  it  would  seem  that  she  is  intitled  to  have  it 
discharged  out  of  the  real  estate."  In  such  cases,  who  is  to 
satisfy  the  claim  of  the  creditor  is  a  question  between  the 
widow  and  her  husband's  heir  or  devisee.  Upon  this  point 
Lord  Eldon  put  the  following  case  in  that  of  Lewis  v. 
Madocks  (a) :  ^  Suppose  the  husband,  possessing  600/.,  had 
borrowed  600Z.,  and  bought  an  estate  of  the  value  of  1200/., 
and  died  that  moment.  If  the  former  sum  be  to  answer  for 
the  money  borrowed,  the  wife  gets  nothing  by  the  covenant 
under  such  circumstances.  I  incline  to  think  that  the 
money  borrowed  must  be  considered  personal  estate  of 
which  he  was  possessed.  At  least  that  point  is  fit  for  dis- 
cussion, that  the  husband  having  borrowed  the  money, 
became  possessed  of  it;  that  aU  which  he  had  possessed 
became  subject  to  the  uses  of  the  settlement,  but  as  personal 
estate ;  and  then  the  widow  would  with  propriety  be  called 
upon  to  pay  the  600/.,  for  she  would  have  the  other  for  her 
own  benefit.' 

"  The  subject  last  considered  was  the  equity  of  the  widow 
under  the  covenant,  as  against  the  husband's  heir  or  devisee, 
when  part  of  the  money  invested  in  the  purchase  of  lands 
was  borrowed  upon  his  personal  security,  and  afterwards 
paid  off  by  him  before  his  death,  or  left  by  him  subsisting  at 
that  period.  But  it  may  be  asked,  whether  the  nature  of 
the  creditor's  security  will  alter  that  equity?  And  it  is 
presumed  that  it  will  not.  In  the  first  case  it  is  conceived 
that  the  personal  estate  of  the  husband  applied  in  dis- 
charging such  security  (supposing  it  to  be  a  mortgage  of  the 
estate),  ought  to  be  made  good  out  of  the  property  purchased, 
since  such  personalty  was  bound  by  the  prior  covenant  or 
agreement  of  the  husband  to  make  the  settlement ;  and,  in 
the  second  case,  that  although  the  mortgagee  should  obtain 
payment  of  his  debt  out  of  the  husband's  personal  assets 

(a)  8  Vea.157. 
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bouDd  by  the  covenant,  yet  that  in  equity  the  widow  would 
have  a  right  to  be  refunded  out  of  the  lands  purchased  the 
amount  of  the  personal  estate  so  applied." 


SECTION  m. 

OF  THE  HUSBAND'S  COVENANT  THAT  HIS  WIFE  SHALL  HAVE, 
OR  THAT  HE  WILL  LEAVE  TO  HER  THE  WHOLE  OR  PART  OF 
THE  PERSONAL  ESTATE  WHICH  HE  SHOULD  BE  POSSESSED 
OF   OR   INTITLED   TO   AT  HIS  DEATH. 


L   What  property  subject  to  cove- 
nant 

4.  Husband  tnay  defeat  covenant 

by  disposition  in  his  life, 

5.  But  disposition  must  be  complete. 


6.  And  no  interest  reserved  to  huS' 

band. 
la  Effect  of  partial  gift  to  wife 
absolutely  intided  under  eo~ 
venant. 


1.  The  property  to  which  such  covenant  attaches  is  the 
whole  or  a  proportion  of  the  clear  personal  estate  of  the 
covenantor  at  his  death,  z.  e.  upon  the  residue  after  payment 
of  all  his  debts  and  funeral  expenses.  It  differs  so  &r  in 
effect  from  the  preceding  covenant,  that  the  husband  is  at 
full  liberty  during  his  life  to  sell,  alien,  dispose  of,  or 
incumber  the  whole  of  his  personal  estate,  and  utterly  to 
defeat  his  covenant ;  yet  his  engagement  is  quite  consistent 
with  this  construction ;  it  only  stipulates  that  the  whole  or 
part  of  that  which  can  be  considered  his  personal  property- 
shall  be  subject  to  its  operation,  which  is  only  so  much  as 
may  remain  after  all  his  other  bond  Jide  obligations  shall 
have  been  satisfied,  (a) 

2.  In  Cochran  v.  Graham  (&),  a  deed,  executed  upon  a 
separation  agreed  upon  between  husband  and  wife,  contained 
a  proviso,  that  if  she  survived  him,  and  they  were  at  that 


(a)  10Ve8.20. 


(b)  19  Ves.  63. 
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time  living  apart  according  to  the  instrument,  then  that  she 
should  be  intitled  to  receive  her  dower,  and  thirds  of  all  the 
real  and  personal  estates  whatsoever  of  which  he  should  die 
seised  or  possessed  during  the  marriage.  They  lived  sepa- 
rate until  the  husband's  death,  who  by  will  bequeathed  to 
her  one  shilling  only,  and  disposed  of  the  whole  of  his  per- 
sonal property,  and  appointed  executors.  A  question  arose 
upon  the  construction  of  the  proviso,  viz.  whether  it  was  an 
absolute  agreement  of  the  husband  to  leave  his  wife  such  a  por- 
tion of  his  personal  estate  as  she  should  be  intitled  to  under  the 
statute  of  distribution,  if  he  had  died  intestate,  or  merely  to 
place  her  in  the  same  situation,  in  regard  to  her  dower  and 
thirds,  as  if  she  had  not  been  living  apart  from  him  ;  for  if  the 
former  was  the  construction,  then  she  would  be  intitled  to 
her  distributive  share  of  his  personal  estate  notwithstanding 
the  wilL  But  Lord  Eldon  decided,  that  the  meaning  of  the 
clause  was  no  more  than  that,  living  separate,  she  should 
stand  precisely  in  the  same  situation  as  if  not  living  apart, 
with  regard  to  dower  and  thirds,  and  consequently  that 
if  there  had  been  no  separation,  since  the  husband  might 
have  barred  her  interest  under  the  statute  by  his  will,  he 
might  equally  do  so,  notwithstanding  the  terms  of  the  pro- 
viso. His  Lordship  also  observed,  that  if  the  covenant  could 
be  considered  as  one  to  leave  her  such  portion  of  her  hus- 
band's personal  estate  as  above,  he  might  have  spent  all  his 
substance,  but  could  not  have  reserved  to  himself  for  his 
own  benefit  any  part  of  that  which  was  the  subject  of  such  a 
covenant. 

3.  So,  in  the  case  of  Kirkham  v.  Needham  (a),  the  husband 
previous  to  marriage  settled  part  of  his  real  estates,  and  co- 
venanted that  he  would  by  will  or  otherwise,  give,  devise, 

(a)  3  B.  &  Aid.  531.  See  alBO  as  Willis  v.  Black,  1  8.  &  St.  525  ; 
to  the  effect  of  covenants  of  this  de-  S.  C.  on  appeal,  4  Buss.  170 :  Need- 
scription,  Cnsack  r.  Cusack,  5  B.  P.  ham  v.  Smith,  4  Russ.  318  :  M'Don- 
C.  ed.  Toml.  1 16 :  Prebble  v.  Bog-  nellr.  M'Donnell,  4  Dm.  &  War.  376. 
hurst,  1  8wan«  309 ;  7  Taunt.  538  : 
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and  bequeath  all  other  his  real  estates,  and  also  all  his  per- 
sonal estate  and  effects  whatsoever  and  wheresoever,  to  his 
children.  It  was  decided  that  this  applied  only  to  such  real 
and  personal  property  as  he  should  be  possessed  of  at  his 
death,  and  that  he  might  therefore  without  the  breach  of  a 
covenant  sell  an  estate  which  he  was  seised  of  at  the  mar- 
riage, but  which  was  not  included  in  the  settlement. 

4.  It  appears,  then,  that  the  husband  has  the  complete 
ownership  and  power  over  his  personal  property,  notwith- 
standing his  covenant ;  but  the  exercise  of  that  power  must 
be  by  a  complete  act  in  his  lifetime,  and  not  by  his  will  (a), 
because  the  covenant  takes  precedency  of  the  will,  and  such 
a  disposition  would  be  considered  a  fraud  upon  his  engage- 
ment, in  analogy  to  the  rule  applicable  to  the  like  dispositions 
by  a  freeman  of  the  city  of  London,  of  his  personal  estate  in 
opposition  to  his  agreement,  that  it  should  be  distributed  ac- 
cording to  the  custom,  whch  has  been  before  considered,  (b) 

5.  But  the  husband's  disposition  of  his  personal  property 
in  his  lifetime  must  be  complete,  an  entire  departure  with 
all  his  interest  in  it,  in  order  to  prevent  the  transaction 
being  set  aside  as  a  device  to  elude  his  covenant.  In  re- 
quiring this  total  change  of  property,  the  law  appears  to  be 
strict ;  for  against  the  husband's  diminution  of  his  estate  by 
absolute  gift  during  his  life,  in  fraud  of  his  engagement,  the 
law  considers  his  own  interest  and  convenience  a  sufficient 
guard ;  but  it  does  not  draw  the  same  inference  or  conclusion 
when,  without  any  diminution  of  his  own  enjoyment,  he  ex- 
ercises a  mere  posthumous  bounty,  although  by  an  irrevocable 
instrument.  The  spirit  of  the  covenant  requires,  that  every 
disposition  by  him  of  his  personal  estate  should  be  excluded 
which  is  in  effect  testamentary,  although  not  such  in  form. 
The  gift,  therefore,  or  other  disposal  by  the  husband  of  his 
personal  estate,  after  entering  into  such  a  covenant  as  that 
under  consideration,  ought  to  be  absolute  and  entire;  he  ought 

(a)  19  Ves.  71.  (b)  Supr^  vol.  i.  p.  297. 
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to  part  with  all  his  interest,  and  reserve  no  partial  benefit  to 
himself. 

6.  If,  then,  he  by  deed  make  an  absolute  disposition  of  his 
personal  property,  with  a  reservation  to  himself  of  the  interest 
for  life,  this  will  be  a  fraud  upon  his  covenant,  an  attempt  to 
elude  it  without  inconvenience  to  himself,  by  an  act  in  eflfect 
testamentary,  (a) 

7.  Thus,  in  Fortescue  v.  Hennah  (6),  a  father  on  the  mar- 
riage of  his  daughter  covenanted  that  she,  her  husband  and 
children,  should  on  his  death  have  a  moiety  of  all  the  real 
and  personal  estate  which  he  should  then  be  seised  or  pos- 
sessed of.  He  afterwards  transferred  several  sums  in  trust 
for  himself  for  life,  with  remainder  over :  it  was  held  that 
these  sums  were  subject  to  the  covenant. 

8.  In  Bradish  v.  Bradish  (c),  a  husband  on  his  first 
marriage  covenanted  that  a  moiety  of  whatsoever  substance 
he  should  be  seised  or  possessed  of  at  his  death  should  go 
to  the  children  of  the  marriage.  By  a  deed  executed  after  a 
second  marriage,  he  assigned  part  of  his  property  in  trust 
for  himself  for  life,  with  remainder  to  his  second  wife  and 
her  children.  This  was  held  void  as  against  the  children  of 
the  first  marriage  claiming  under  the  covenant. 

9.  In  Hankes  v.  Jones  (d),  a  man  on  his  marriage  cove- 
nanted to  give  to  the  children  of  the  marriage  a  third  part 
of  all  his  chattels,  real  and  personal  money,  plate,  jewels,  or 
any  other  goods  of  what  nature  soever,  which  at  the  death  of 
his  wife  he  should  be  possessed  of.  Being  possessed  of  a  lease 
for  years,  he  surrendered  it,  retaking  a  lease  for  lives  re- 
newable for  ever :  this  was  held  to  be  within  the  covenant. 

10.  In  Davies  v.  Davies  (^),  the  husband  on  marriage 
covenanted  to  bequeath  to  his  intended  wife,  all  such  goods, 
chattels,  plate,  and  personal  estate  of  which  he  should  die 

(a)  See  Jones  v.  Martin,  3  Anst  (b)  19  Yes.  67. 

882 :  Bro.  Pari  Cas.  ed.  Toml.  voL  (c)  2  BaU  &  B.  479. 

6,  p.  437,  voL  8.  p.  242  :  5  Ves.  266,  (d)  5  Bro.  P.  C.  ed.  Toml.  p.  136. 

note.  (e)  10  Law  J.  Chan.  32. 
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possessed,  or  that,  if  he  died  intestate,  his  wife  should  take 
possession  of  and  enjoy  them.  The  husband  having  by  his 
will  given  the  wife  a  life  interest  only  in  his  personal  estate, 
it  was  held  that  she  was  under  the  covenant  absolutely  in- 
titled  to  it. 


SECTION  IV. 

WHAT  WILL  BE  A  PERFORMANCE  OF  THE  HUSBAND'S  COVE- 
NANT TO  SETTLE,  OR  TO  LEAVE,  OR  THAT  HIS  EXECUTORS 
SHALL    PAY   TO   THE   WIDOW   A  PORTION    OF    HIS    PERSONAL 

ESTATE. 


3.  Covenant  performed  where  wife 

takes  distributive  share. 

4.  Blandy  v.  Widmore, 

6.   Though    sum    under   covenant 
payable     before     distributive 
share. 
8.  Not  where  sum  to  be  paid  during 

husband's  life. 
10.  Garthshore  y.  ChaUe, 
12.  Effect  of  equitable  intestacy. 


13.  Performance  of  husband's  co^ 

venant  by  distributive  share. 

14.  Mr.  Jacobus  observations  thereon. 

15.  Effect  where  part  only  of  co^ 

venant  can  be  performed  by 

distributive  share. 
17.   Where  distributive  share  part 

performance. 
19.  Not  performance  of  husband's 

covenant  to  pay  annuity. 


1.  The  subject  which  next  succeeds  for  consideration  is, 
what  will  be  a  performance  of  the  husband's  covenant  or 
agreement  to  settle,  or  to  leave,  or  that  his  executors  shall 
pay  to  his  widow  a  portion  of  his  personal  estate. 

2.  This  subject,  so  far  as  relates  to  the  husband's  covenant 
to  settle  lands  in  jointure  upon  his  wife,  has  been  before 
considered,  (a)  The  distinction  also  between  the  diffeirent 
rules  applicable  to  performance  and  satis&ction  has  also  been 
attempted  to  be  explained.  What  now  remains  to  be  in- 
quired into,  is  the  performance  of  the  husband's  covenants, 
mentioned  on  the  title  to  this  section,  relating  to  his  personal 


(a)  Chap.  20.   sec  8.  ante :  and  see  ex  parte  Poole»  in  re  SjmeSy  17 
Law  J.  N.  &  Bank.  12. 
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property,  the  cases  upon  which  are  more  numerous  than  on 
the  former. 

3.  It  is  a  general  rule,  that  if  the  husband  covenant  to 
leave,  or  that  his  executors  shall  pay  to  his  widow  a  sum  of 
money  or  part  of  his  personal  estate,  and  die  intestate,  so 
that  she  becomes  intitled  to  a  portion  of  his  personal  pro- 
perty under  the  statute  of  distribution,  such  distributive 
share  will  be  a  performance  of  the  covenant;  because  the 
law  connects  the  covenant  with  the  distributive  share,  and 
performance  is  an  operation  of  law  solely. 

4.  The  leading  case  upon  this  subject  is  Blandy  v.  Wid- 
more.  (a)  There  the  husband,  by  articles  before  marriage, 
agreed,  that  if  his  wife  survived  him  he  would  leave  her  620Z. ; 
and  he  covenanted  that  his  executors  should  pay  that  sum 
within  three  months  after  his  death.  He  died  intestate,  and 
without  issue.  His  widow  became  intitled  to  a  moiety  of 
his  personal  estate  by  the  statute  of  distribution,  and  which 
exceeded  620/.  Lord  Cowper  held  that  the  distributive 
share  was  a  performance  of  the  covenant. 

6t  The  next  case  was  Lee  v.  D'Aranda  (6),  fix>m  which 
it  appears  that  the  husband  covenanted  by  articles  preceding 
his  marriage,  to  leave  his  wife  by  deed  or  will  lOOOZ.  at  his 
death,  if  she  survived  him ;  or  that  his  executors  should  pay 
that  sum  to  her  within  six  months  afterwards.  He  died  in- 
testate; and  the  question  was,  whether  his  widow  was 
intitled  to  her  distributive  share  of  his  personal  estate,  and 
also  to  the  lOOOZ.  under  the  covenant  ?  But  Lord  Hard- 
wicke,  upon  the  authority  of  the  last  case,  decided,  that  the 
distributive  share  was  a  performance  of  the  covenant. 

6.  These  two  cases  have  settled  the  law  upon  the  subject, 
and  although  it  be  observable  that  the  distributive  shares 
were  not  in  strictness  payable  until  the  end  of  a  year  after 
the  testator's  death,  and  the  money  under  the  covenants  was 
to  be  paid  at  determinate  periods  within  that  time ;  yet 

(a)  I  P.  W.  324 ;  2  Vem.  709.  {b)  1  Ves.  Sen.  1 ;  S.  C.  3  Atk. 

419,  by  the  title  of  Lee  v.  Co"^« 
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this  diflFerence  was  not  permitted  to  repel  the  legal  pre- 
sumption of  performance,  which  is  the  case  when  the  ques- 
tion arises  upon  satisfaction,  as  will  afterwards  appear  when 
the  law  upon  that  subject  is  considered. 

7.  In  Garthshore  v.  Chalje  (a),  Lord  Eldon  expressed  him- 
self in  relation  to  the  above  two  cases  to  the  following 
effect :  "  They  are  distinct  authorities,  that  where  a  hus- 
band covenants  to  leave  or  pay  at  his  death  a  sum  of  money 
to  a  person  who,  independent  of  that  engagement,  by  the  rela- 
tion between  them,  and  the  provision  of  the  law  attaching 
upon  it,  will  take  a  provision,  the  covenant  is  to  be  considered 
with  reference  to  that ;  and  the  Court  will  not  look  upon 
the  slight  difference  between  leaving  and  papng,  nor  whe- 
ther the  payment  is  to  be  within  three  or  six  months.  (6) 
In  that  respect  there  is  always  a  difference  upon  what  is  to 
be  taken  in  a  sense  at  the  end  of  twelve  months,  but  which, 
I  agree,  is,  in  another  sense,  to  be  taken  from  the  death  of 
the  testator ;  for  the  other  period  is  only  for  convenience, 
and  there  is  no  doubt  the  property  is  vested  at  the  death  of 
the  party ;  and  if  a  case  were  produced  in  which  it  was  quite 
clear  that  there  were  no  debts,  the  Court  would  give  the 
fund  to  the  party,  notwithstanding  there  had  not  been  a 
lapse  of  twelve  months,  (c)  " 

8.  It  must  be  noticed,  that  the  covenants  in  the  above  two 
cases  of  Blandy  v.  Widmore,  and  Lee  v.  D'Aranda,  could  not, 
from  their  construction,  be  broken  during  the  husband's  life. 
There  was  therefore  no  obligation  upon  him  to  make  any 
appropriation  or  settlement  before  his  death.  The  money  to 
be  received  under  the  covenants,  and  the  wife's  distributive 
share,  were  duties  which  became  payable  after  the  husband's 
decease ;  so  that  the  law  presumed  the  latter  to  be  left  by 
the  husband  to  arise  out  of  his  estate  after  his  decease,  in 

(a)  10  Ves.  13.  (c)  See  Lord  Eldon's  observations 

(b)  Which  occurred  in  the  two  upon  the  two  cases  referred  to  in  the 
stated  cases  of  Blandy  v.  Widmore,  last  note,  in  the  case  of  Twisden  v. 
and  Lee  v,  D'Aranda.  Twisden^  9  Yes.  426. 
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performance  of  his  covenant,  which  was  to  be  discharged  out 
of  the  same  estate.  But  if  either  of  the  covenants  had  been 
so  framed  as  to  have  required  the  money  to  be  settled  at  a 
period  during  the  husband's  life,  and  there  had  been  a  breach 
of  it  before  his  death,  then  he  would  have  incurred  a  debt  to 
the  widow,  which  would  have  converted  the  question  from 
one  of  performance  into  that  of  satisfaction,  and  in  such  case, 
according  to  the  rule  applicable  to  that  doctrine  (as  it  will 
afterwards  appear),  the  debt  could  only  be  satisfied  by  some- 
thing equally  certain  and  beneficial.  According  to  this  dis- 
tinction between  performance  and  satisfaction.  Sir  Joseph 
Jekyll  determined  the  case  of  Oliver  v.  Brigland  alias  Brig- 
house  (a),  in  which  the  husband  covenanted  to  pay  for  the 
benefit  of  his  wife  a  sum  of  money  within  two  years  after  the 
marriage,  and  that  if  he  died  his  executors  should  pay  it. 
He  after  surviving  those  years  died  intestate,  and  his  widow's 
distributive  share  of  his  personal  estate  was  larger  than  the 
sum  covenanted  to  be  settled  upon  her ;  yet  since  such  share 
was  of  uncertain  amount,  and  might  or  might  not  have 
equalled  in  value  the  debt  under  the  covenant,  his  Honour 
decreed  that  it  should  not  be  taken  in  satisfaction  of  such 
debt,  but  that  the  widow  should  have  both  of  them. 

9.  It  is  necessary  to  remark  that  the  case  of  Eirkman 
V.  Kirkman  (6),  determined  by  Lord  Thurlow,  does  not 
impugn  the  authorities  of  Blandy  v.  Widmore,  and  Lee 
V.  D'Aranda,  although  his  Lordship  does  not  appear  to  be 
thoroughly  reconciled  to  them.  That  case  was  decided  upon 
the  proviso  in  the  settlement,  from  which  it  was  inferred  that 
the  legal  presumption  of  performance  was  negatived,  since 
the  husband  expressly  stipulated  that  nothing  therein-before 
contained,  nor  any  provision  thereby  made  or  intended  for 
the  wife  should,  or  should  be  construed  to  deprive  her  of 
any  legal  or  customary  rights  to  which  she  was  or  might 
become  intitled ;  nor  deprive  her  from  taking  any  provision 

(a)  Cited  3  Atk.  420,  and  1  Ves.  Sen.  1.  (b)  I  Bro.  C.  C.  96. 
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which  he  might  give,  bequeath,  or  leave  her  in  any  manner. 
It  was  therefore  clear,  that  her  interest  in  his  personal 
estate  arising  from  his  intestacy  could  not  be,  nor  be  con- 
sidered,  a  performance  of  his  covenant  in  the  settlement  to 
leave  her  at  his  death,  or  that  his  executors  should  pay  to 
or  for  her  use,  either  of  the  sums  mentioned  in  it. 

10.  In  Garthshore  t^.  Chalie  (a).  Lord  Eldon  acted  upon 
the  two  cases  of  Blandy  v.  Widmore  and  Lee  v.  D'Aranda. 
There  A,  the  husband,  before  his  marriage  with  B,  cove- 
nanted that,  if  he  died  before  her  without  leaving  a  child 
then  living  or  in  ventre  sa  mkre^  his  heirs,  &c.  should,  within 
six  months  after  his  death,  pay,  assign,  &c.  to  or  for  the 
benefit  of  B  five  eighth  parts  of  such  real  and  personal 
estates  as  he  should  be  seised  of  or  intitled  to  at  his  decease, 
or  if  B  survived  him,  and  there  should  be  a  child  of  the  mar- 
riage living  at  his  death,  or  bom  alive  afterwards,  then  that 
his  or  her  heirs,  &c.  should  pay,  assign,  &c.  to  and  for  the 
benefit  of  B  one  half  part  of  such  real  and  personal  estates 
as  before  mentioned.  There  was  issue  of  the  marriage 
living  at  A's  death,  and  A  died  intestate  in  the  lifetime  of  B. 
The  question  was,  whether  B's  distributive  share  under  the 
statute  of  distribution  was  to  be  considered  a  performance 
of  A's  covenant,  i.  e.  whether  B  was  intitled  first  to  a  moiety 
of  his  personal  estate  under  the  covenant,  and  also  to  one 
third  of  the  remainder  under  the  statute.  And  Lord  Eldon 
determined  that  B  could  only  claim  one-half  of  her  husband's 
personal  estate  which  he  was  possessed  of  at  his  decease ;  and 
consequently  that  what  she  took  by  operation  of  law  in  cgn- 
sequence  of  her  husband's  intestacy,  was  to  be  considered  in 
performance  of  his  covenant,  and  that  she  could  not  claim 
both. 

11.  It  will  not  have  escaped  the  reader's  observation,  that 
this  case  differed  from  the  preceding  authorities  in  the  cir- 
cumstance that  the  property  did  not  merely  consist  of  per- 

(a)  10  Yes.  1 :  and  see  Hamilton  v.  Jackson,  2  Jones  h  Lat  295. 
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sonalty,  but  of  real  and  personal  estates ;  and  that  the  widow 
was  not  the  only  person  in  contemplation  at  the  time  when 
the  covenant  was  entered  into,  but  also  the  children  of  the 
marriage,  although  no  express  provision  was  made  for  them. 
These  differences  were  not  overlooked  in  the  judgment,  but 
they  were  considered  to  be  insufficient  to  take  the  case  out 
of  the.  principle  upon  which  the  before-mentioned  cases  were 
decided. 

12.  Sir  Thomas  Plumer,  M.  R.,  proceeded  still  farther  in 

the  case  of  Goldsmid  v.  Goldsmid  (a),  in  which  he  decided, 

that  if  the  widow  take  a  distributive  share  of  her  husband's 

personal  estate,  not  under  an  actual  but  a  quasi  intestacy, 

such  share  will  be  a  performance  of  his  covenant,  that  his 

executors  should  pay  to  her  a  sum  of  money  at  his  death  if 

he  survived  her.     In  that  case  the  husband,  by  the  articles 

before  his  marriage,  covenanted,  that  if  he  died  before  his 

wife,  his  executors,  &c.  shoidd,  within  three  calendar  months 

next  after  his  decease,  pay  to  her  8000Z.     He  then  made  a 

win,  and  after  directing  his  debts  to  be  paid,  appointed  four 

persons  his  executors,  to  whom  he  gave  all  his  personal 

estate.     He  next  directed  that  so  much  of  his  capital  in 

business  as  should  not  be  necessary  to  pay  his  debts,  funeral 

expenses,  charitable  gifts,  and  for  the  support  of  his  wife 

and  family,  should  continue  in  it  for  three  years,  and  then 

upon  trust  to  divide  the  whole  of  his  personal  property  in 

such  ways  and  proportions  as  they  thought  right.     He 

declared  that  if  any  of  his  family  disputed  the  distribution, 

and  proceeded  to  implead  his  executors  in  respect  of  it,  such 

persons  should  be  excluded  from  every  benefit  under  his  will. 

Two  of  the  executors  died  before  him,  a  third  renounced  the 

probate  of  the  will,  and  the  fourth  executor  proved  it,  but 

never  undertook  the  discretionary  trusts,  which  under  the 

circumstances  could  not  be  performed ;  so  that  the  testator's 

residuary  personal  estate  was  necessarily  to  be  distributed 

(a)  1  Swan8t.211. 
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amongst  his  next  of  kin  in  the  proportions  directed  by  the 
statute  of  distribution.  His  Honor  determined  that  the  dis- 
tributive share  was  a  performance  by  the  husband  of  his 
covenant.  The  foundation  of  the  decree  was  that  the  widow 
having  taken  after  her  husband's  death,  in  the  events  which 
happened,  precisely  the  same  share  of  his  personal  property 
as  she  would  have  done  had  he  died  actually  intestate, 
the  case  was  to  be  classed  in  principle  with  the  preceding 
authorities. 

13.  Upon  this  case  the  foUowing  observations  are  made  by 
Mr.  Roper  (a)  :  "•  It  appears  from  the  cases  and  the  doctrine 
to  be  collected  from  them  that  this  species  of  performance  is 
a  presumption  of  law  arising  upon  the  permission  of  the 
party  leaving  that  to  be  done  by  the  law  in  the  distribution 
of  his  property  which  he  would  otherwise  have  done  himself, 
and  is  founded  upon  the  single  circumstance  that  the  party 
has  abstained  from  doing  any  act  whatsoever  in  regard  to  his 
estate.  In  such  a  case,  the  law  raises  a  presumption  that 
the  share  which  provides  for  the  widow  was  intended  by  her 
husband  in  performance  of  his  covenant.  It  further  appears 
that  the  presumption  may  be  repelled  by  parol  evidence,  (b) 
These  things  being  so,  the  principle  of  performance  does  not 
seem  to  apply  to  the  last  case,  because  the  covenantor  was 
not  merely  passive,  but  active,  since  he  disposed  of  all  his 
personal  estate  by  will,  and  did  not  permit  its  distribution 
by  dying  legally  and  actually  intestate.  On  the  contrary,  he 
meant  to  dispose  of  the  whole  of  his  estate,  which  disposition 
was  alone  prevented  by  accidents  occurring  after  his  death ; 
hence  there  is  stronger  evidence  than  that  by  parol  to  repel 
the  legal  presumption  of  intended  performance." 

14.  "  But  it  may  be  doubted,"  as  Mr.  Jacob  remarks  (c), 
"  whether  this  reasoning  can  correctly  be  applied  to  cases 
relating  to  the  performance  of  the  husband's  covenant  by  a 
distributive  share  of  his  property  devolving  on   his  wife. 

(a)  2  Rop.  H.  &  W.  50.  (c)  2  Rop.  11.  &  W.  50  n. 

(b)  10  Ves.  10. 
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These  cases  do  not  seem  to  depend  on  any  presumption  of 
the  husband's  having  purposely  died  intestate.  They  turn 
upon  the  question,  whether  the  share  which  the  wife  receives 
is  a  substantial  compliance  with  the  intention  of  the  covenant : 
the  CJourt  for  this  purpose  putting  on  the  covenant  an  en- 
larged construction,  with  reference  to  the  relation  between 
the  parties,  and  considering  the  intention  to  be  that  she 
shall  receive  the  sum  contracted  for  *  without  regarding  the 
manner  how;'  (a)  the  question  depends,  therefore,  merely 
upon  the  intention  of  the  covenant,  a  point  upon  which  it 
would  be  difficult  to  contend  for  the  admissibility  of  extrinsic 
evidence.  The  passage  in  10  Ves.  10,  referred  to  by  Mr. 
Roper,  where  the  Lord  Chancellor  speaks  of  receiving  parol 
evidence,  alludes  to  cases  on  the  performance  of  covenants  to 
purchase  and  settle  estates,  —  a  class  of  cases  essentially 
distinctj  depending  on  the  presumed  or  actual  intention  with 
which  the  purchase  is  made."  (ft) 

15.  If  the  husband's  covenant  be  entire,  and  the  provision 
therein  expressed  to  be  secured  to  the  wife  is  such  that 
the  covenant  might  be  held  to  be  in  part  performed  by  the 
widow's  distributive  share  under  her  husband's  intestacy, 
according  to  the  preceding  cases,  and  the  remaining  part 
could  not  be  so  considered  ;  then  since  the  covenant  is  entire 
the  Court  will  not  split  it,  and  hold  a  performance  and  a 
non-performance  at  the  same  time. 

16.  Thus,  if  the  husband  covenants  with  trustees  that  his 
heirs,  &c.  should  pay  to  them  6000/.  within  a  certain  period 
after  his  death ;  upon  trust  as  to  1500/.  part  of  the  sum 
for  his  widow  absolutely  if  she  survived  him ;  and  as  to 
the  remaining  sum  of  4500/.,  to  pay  the  interest  of  it  to 
her  during  her  life  or  widowhood,  since  the  last  sum, 
not  given  absolutely  to  the  widow,  could  not  be  considered 
satisfied  by  her  distributive  share;  neither  could  the  1500/. 
be  so  considered,  although  she  took  an  absolute  interest 

(a)  1  Ves.  Sen.  1.  (b)  See  cbap.  20.  sect.  8.  ante, 
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in  it.     This  was  the  ground  of  the  decree  in  Couch  t;. 
Stratton.  (a) 

17.  But  it  will  be  no  ground  of  objection  to  the  application 
of  the  doctrine  of  performance,  that  the  widow's  distributive 
share  is  less  than  the  amount  of  her  provision  under  her 
husband's  covenant,  as  it  is  in  the  instances  of  satisfaction 
after  mentioned ;  because  the  intention  of  the  husband  to 
perform  his  covenant  by  permitting  a  portion  of  his  pro- 
perty to  devolve  upon  his  widow,  being  an  inference  of 
law  upon  that  permission  when  the  two  interests  are  of 
equal  value  or  the  latter  more ;  the  inference  is  continued 
when  the  share  is  inferior  in  amount  to  the  sum  provided  by 
the  covenant ;  so  that  if  the  money  covenanted  to  be  paid  by 
the  husband's  executors,  &c.  be  10002.,  and  the  widow's  dis- 
tributive share  amount  only  to  5002.,  such  share  will  never^ 
theless  be  a  part-performance  of  the  covenant,  viz.  to  the 
extent  of  500/. 

1&  The  reasonableness  of  this  presumption  appears  from 
a  supposed  case  put  by  Lord  Eldon  in  the  case  of  Garthshore 
V.  Chalie.  (b)  His  Lordship  said  that  "  the  Court  adverting 
to  the  circumstance  that  the  widow  will  take  part  of  her 
husband's  property  at  his  death,  it  is  difficult  to  say  that  if 
she  receive  1000/.  in  discharge  of  1000/.,  her  residuary  share, 
she  takes  it  in  satisfaction  of  1000/.  covenanted  to  be  paid  to 
her,  as  it  is  the  full  amount ;  but  that  if  such  share  amount 
only  to  999/.,  she  shall  not  merely  have  the  additional  pound, 
but  the  sum  of  1999/.,  for  that  must  be  the  consequence, 
where  the  residue  may  be  only  2000/.,  and  she  may  be  con- 
tending, with  others  than  her  children.  That  is  not  the 
natural  or  legal  meaning  of  such  a  covenant." 

19.  The  widow's  distributive  share,  however,  will  not  be  a 
performance  of  lier  husband's  covenant  that  his  executors  shall 
raise  an  annuity  out  of  his  estate  and  pay  it  to  her  for  her  life. 
This  point  was  so  settled  in  the  late  case  of  Salisbury  v.  Salis- 

(a)  4  Vea.  391.  (b)  10  Ves.  16. 


NOT  FESFOBMANGE  OF  COVENANT  TO  PAY  ANNUITr.     179 

bury,  (a)  Sir  J.  Wigram,  V.  C,  remarked  that  the  principle 
laid  down  in  the  cases  of  Blandy  v.  Widmore  and  Lee  v. 
D'Aranda,  and  afterwards  recognised  by  Lord  Eldon  in 
Garthshore  v.  Chalie,  and  by  Sir  Thomas  Plumer  in  Goldsmid 
9.  Goldsmid,  had  settled  the  practice  of  the  Court  in  cases 
where  the  covenant  was  to  leave,  or  that  the  executors 
should  pay,  a  gross  sum,  and  that  it  was  difficult  to  see  a  dis- 
tinction in  the  case  of  an  annuity.  The  question,  however, 
arose  whether  the  case  of  Couch  v.  Stratton  was  not  an 
authority  directly  the  other  way.  In  that  case,  the  cases 
of  Blandy  v.  Widmore  and  Lee  v.  D'Aranda  were  both 
cited,  and  the  whole  question  was  argued  by  counsel  of 
eminence.  Lord  Eldon  had  nevertheless  expressed  an 
opinion  that  the  rule  adopted  by  the  Court  in  the  case  of  a 
covenant  to  pay  a  gross  sum  was  inapplicable  to  the  case  of 
a  covenant  to  leave  an  annuity.  That  being  so,  he  felt  bound, 
though  unable  to  distinguish  the  two  cases  in  principle,  to 
follow  Couch  t^.  Stratton,  putting  the  case  of  course  upon 
performance. 

(a)  12  Jur.  67L 
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WHERE  BEQUEST  LESS  THAN  COVENANT, 


SECTION  V. 

OF  THE  SATISFACTION  OF  COVENANTS  AS  DISTINGUISHED  FROM 

THE   PERFORMANCE   OF   THEM. 


1.  Distinction  between  satisfaction 

and  performance, 

2.  No  satis/action  where  bequest 

less  in  amount  than  sum  under 
covenant. 

3.  Nor  if  bequest  contingent  or 

payable  later, 

4.  Haynes  v.  Mico, 

5.  Mr.  Jacobus  remarks  thereon. 

6.  Adams  v.  Lavender. 

7.  Remarks  thereon. 

8.  Bequest  payable  earlier  and  of 

equal  amount  a  satis/action. 


9.  No  satisfaction  where  the  prO' 

visions  of  different  nature. 
12.  Nor  where  bequest  expressed  to 
be  made  from  particular  mo* 
.  tives. 
13,19.  Whether  a  bequest  of  a  share 
or  a  residue  is  a  satisfaction, 

20.  Effect  of  gift  of  residue  to  two 

persons  equally. 

21.  Gift  of  residue  not  uncertain  in 

amount  a  satisfaction. 

22.  Where  residue  exceeds  covenant. 

23.  Parol  evidence. 


1.  There  is  an  important  distinction  between  satisfaction 
and  performance.  Satisfaction,  to  use  the  language  of  Sir 
W.  Grant  (a),  presumes  intention ;  it  is  something  different 
from  the  subject  of  the  contract,  and  substituted  for  it ;  and 
the  question  always  arises,  was  the  thing  done  intended  as  a 
substitute  for  the  thing  covenanted  ?  a  question  entirely  of 
intent;  with  reference  to  performance  the  question  being — 
has  that  identical  act  which  the  party  contracted  to  do  been 
done? 

2.  If  the  testamentary  disposition  to,  or  in  favour  of  the 
wife,  be  inferior  in  value  to  the  husband's  covenant  or  obli- 
gation, the  former  will  not  be  presumed  or  considered  to 
have  been  given  in  satisfaction  or  in  part  satisfaction  of  the 
latter ;  but  the  benefit  which  she  takes  under  her  husband's 


(a)  In  Goldsmid  v.  Groldsmid,  1  Swanst  219. 
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testament  will  be  inferred  to  have  been  bequeathed  to  her  as 
a  bounty,  and  accumulative,  (a) 

3.  If  the  testamentary  disposition  be  not  so  beneficial  to 
the  wife  as  her  interest  under  the  covenant  or  obligation  of 
her  husband,  as  when  the  legacy  given  to  her  depends 
upon  a  contingency  (b) ;  or  where  such  legacy  and  the  pro- 
vision by  covenant  or  agreement  are  payable  at  different 
times,  and  the  latter  is  due  at  an  earlier  period  than  the 
former;  these  variations  between  the  two  provisions  will 
repel  the  inference  of  satisfaction. 

4.  An  instance  of  the  latter  kind  occurred  in  the  case  of 
Haynes  v.  Mico  (c) ;  the  husband,  upon  his  marriage,  entered 
into  a  bond  to  trustees  to  leave  his  intended  wife  300Z.,  payable 
in  a  month  after  his  death,  if  she  survived  him.  He,  by  will, 
gave  to  her  500/.,  payable  within  six  months  after  his  decease. 
The  question  was,  whether  the  legacy  was  to  be  taken  in 
satisfaction  of  the  300/.  secured  by  the  bond  ?  And  Lord 
Thurlow  decided  in  the  negative;  his  Lordship  observing^ 
that  in  Clark  v.  Sewell  (d).  Lord  Hardwicke  laid  down  the 
rule,  that  where  there  was  a  difference  in  any  circumstance, 
between  a  legacy  and  the  debt  or  obligation,  the  former 
should  not  be  deemed  a  satisfaction ;  therefore,  in  that  case, 
the  debt  being  payable  in  one  month,  and  the  legacy  in  six 
months,  made  a  clear  distinction,  and  repelled  any  pre- 
sumption of  an  intention  in  the  testator  to  pay  the  debt. 

5.  "  It  will  be  observed,"  as  Mr.  Jacob  remarks  (e),  "  that 
in  this  case  the  legacy  differed  from  a  literal  compliance  with 
the  covenant,  only  in  the  time  at  which  it  was  made  payable, 
and  on  account  of  that  difference  it  was  held  not  to  be  a 
performance.  This  appears  at  first  sight  inconsistent  with 
the  cases  relative  to  the  performance  of  covenants  by  the 
devolution  of  a  distributive  share,  on  the  covenantor's  in- 
testacy, in  which,  as  it  has  been  seen,  such  slight  circura- 

(a)  1  Ves.  Sen.  263.  (d)  3  Atk.  96. 

(b)  2  P.  W.  553 :  2  Atk.  426.  (e)  2  Hop.  H.  &  W. 

(c)  1  Bro.  C.  C.  129. 
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Stances  of  difference  have  not  been  r^arded.  (a)  And  the 
case  of  Haynes  t\  Mico  has  therefore  been  sometimes  ques- 
tioned«  (b)  There  is,  however,  this  distinction  between  the 
performance  of  a  covenant  by  a  legacy,  and  by  a  distributive 
share:  that  the  legacy  ^primd  facie  imports  a  bounty  and 
intention  of  kindness,  absent  in  the  case  of  intestacy '  (c) :  it 
must  be  considered  as  a  voluntary  gift,  unless  there  be 
^  strong  circumstances  of  a  contrary  intention/  (d)  Hence, 
although  the  legacy  be  given  so  that  it  may  be  regarded  as 
in  substance  a  performance  of  the  intention  of  the  covenant, 
it  is  taken  to  be  an  additional  bounty,  unless  the  will  raises 
the  presumption  that  the  testator  gave  it  for  the  purpose  of 
satisfying  his  obligation, — a  presumption  which  is  in  general 
repelled  by  small  variations  between  the  bequest  and  the 
obligation.  On  the  other  hand,  in  cases  of  intestacy,  there 
can  be  no  intention  of  bounty ;  and,  therefore,  the  only 
question  is,  whether  the  meaning  of  the  covenant  is  in  sub- 
stance complied  with." 

6.  The  case  of  Haynes  v.  Mico  was  cited  with  approbation 
by  Alexander,  L.  C.  B.,  in  the  case  of  Adams  v.  Lavender,  (e) 
In  that  case  the  husband  upon  marriage  entered  into  a  bond 
to  "trustees  to  pay  to  them  in  his  lifetime,  or  immediately 
after  his  death,  500/.,  in  trust,  subject  to  their  own  costs, 
charges,  and  expenses,  for  his  wife  for  life,  and  after  her 
death  for  their  issue,  and,  in  default  of  issue,  for  his  wife  for 
her  own  use.  By  will,  after  directing  ftdl  payment  of  all 
his  debts,  he  gave  her  1000/.,  payable  within  six  months  after 
his  decease.  It  was  held  that  the  bequest  of  the  1000/.  was 
not  a  satisfaction  of  the  500/.,  secured  by  the  bond. 

7.  In  this  case,  however,  the  presumption  that  the  bequest 
was  not  made  as  a  satisfaction  was  stronger  than  in  Haynes 
t;.  Mico,  as  the  testator  here  directed  all  his  debts  to  be  paid, 
without  exception  of  that  created  by  the  bond,  which  showed 

(a)  Anti,  p.  172.  (rf)  2  Bro.  C.  C.  395. 

(b)  See  4  Madd.  331.  (e)  M'Cleland  &  Younge,  41. 

(c)  10  Ves.  17. 
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that  he  did  not  intend  the  legacy  to  be  a  satisfaction  of  it. 
Moreover,  as  in  Devese  v.  Pontet,  there  might  have  been  other 
persons  than  the  wife  to  a  greater  extent  interested  in  the 
bond  debt. 

8.  But  if  the  legacy  be  payable  at  an  earlier  period  than 
the  sum  covenanted  to  be  paid,  and  be  of  equal  amount,  it 
will  be  a  satisfaction ;  and  the  presumption  that  it  was  so 
intended  will  not  be  repelled  by  a  direction  in  the  will,  that 
all  the  testator's  debts  shall  be  paid,  (a) 

9.  If  the  property  bequeathed  to  the  widow,  and  the 
interest  that  she  is  intitled  to  under  the  covenant  or  obli- 
gation of  her  husband,  be  of  different  natures,  or  for  different 
interests,  as  if  the  provision  by  covenant  or  agreement  be 
money,  and  that  by  will  be  of  lands,  or  the  wife's  estate 
imder  the  former  be  absolute,  and  her  interest  under  the 
latter  be  for  life  only;  these  circumstances  will  also  be 
sufficient  to  repel  the  inference  of  satisfaction,  (b) 

10.  Thus,  in  Forsight  v.  Grant  (c),  the  husband  entered 
into  a  bond  to  pay  2000/.  within  three  months  after  his 
death,  to  his  intended  wife  for  life,  then  for  their  children ; 
but  if  none,  then  for  his  wife  absolutely.  After  this,  he  by 
will  gave  all  his  real  and  personal  estates  to  trustees,  upon 
trust  to  pay  the  rents  and  interest  to  his  wife  for  life,  and 
after  that  event  to  divide  both  real  and  personal  estates 
among  his  children,  &c.  There  were  no  children  of  the 
marriage.  The  question  was,  whether  the  widow  was  in- 
titled  to  the  benefit  of  the  bond,  and  also  to  the  provision  in 
the  will  ?  And  it  was  so  decreed ;  it  having  been  admitted 
by  her  opponents,  that  unless  she  could  be  put  to  an  election 
from  some  expression  in  the  will,  the  bequest  could  not  be 
considered  a  satisfaction,  because  under  the  bond  she  was 
intitled  to  a  principal  sum  within  three  months  after  her 
husband's  death,  but  that  under  his  will  she  was  only  in- 

(a)  Wathen  v.   Smith,  4  Madd.         (b)  2  P.  W.  614. 
325.  (c)  1  Ves.  Jud. 

N  4 


184  WHERE   PROVISIONS  NOT  OF  SAME  NATITEE* 

titled  to  the  rents  and  interest  during  her  life,  which  were 
provisions  of  a  different  nature. 

11.  Again,  in  Richardson  v.  Elphinstone  (a),  the  husband 
covenanted  in  marriage  articles  to  pay  to  his  wife,  if  she 
survived  him,  200/.  free  from  all  deductions,  in  the  name  of 
a  jointure,  and  50/.  to  provide  herself  with  a  house,  yearly 
during  life,  to  commence  at  Whitsunday  or  Martlemas,  which 
should  first  happen  after  his  death.  He  by  will  directed 
his  debts  to  be  paid,  and  devised  to  his  wife  for  life  a  house, 
with  the  goods,  plate,  &c.  in  it ;  and  he  bequeathed  hi^  re- 
siduary personal  estate  to  trustees,  in  trust  to  invest  it  in 
stock,  and  to  permit  his  wife  to  receive  half-yearly  100/. 
annually  during  her  life.  Whether  these  bequests  were  a 
satisfaction  of  the  covenant,  was  the  question.  Afid  Lord 
Alvanley,  M.  R.,  determined  in  the  negative,  and  referred 
to  three  cases,  Eastwood  v.  Vinke(6),  Broughton  v.  Er^ 
rington  (c),  and  Haynes  v.  Mico.  (d)  His  Honour  observed: 
*'  After  these  cases  (the  three  to  which  he  referred),  it  would 
be  presumption  for  any  one  sitting  where  I  do  to  hold  this  a 
satisfaction ;  and  when  it  is  considered  how  much  more 
material  it  is  that  certainty  should  be  pursued,  than  that 
conjectures  should  be  formed  of  the  intention,  and  how  easy 
it  would  be  to  say  it  should  be  in  satisfaction  if  the  testator 
intended  it;  even  were  it  res  integral  I  should  hold  that 
where  a  man  is  under  m  obligation  to  do  an  act,  and  does  it 
not,  but  perforins  something  else  that  may  by  ing^enuity  be 
construed  a  satisfaction,  it  is  safer  to  say,  that  it  is  not  a 
satisfaction.  The  above  three  cases  are  nearly  upon  the 
same  footing  as  the  case  of  a  bond  debt  due  to  a  stranger^ 
Here  if  the  testator  had  the  articles  in  contemplation,  it  is 
absurd  to  suppose  he  should  give  a  real  estate  in  satisfactiou 

(a)  2  Ves,  Jun.  463,  (rf)  I  Bro.  C.  C.  129,  stated  supra, 

(b)  2  P.  W.  614,  stated  suprct,     p.  181. 
vol.  I.  p.  494. 

(c)  7  Bro.  Pari.  Ca.  461,  8vo  ed., 
and  stated  suprOy  vol.  I.  p.  493. 
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for  half,  and  an  annuity  payable  and  commencing  at  different 
times  for  the  other  half  (provisions  so  extremely  different), 
without  expressing  it  to  be  a  satisfaction.  This,  therefore, 
is  no  satisfaction  of  the  covenant."  (a) 

12.  Where  the  two  provisions  are  ejusdem  generis^  and 
commensurate  in  interest,  yet  if  the  provision  by  will  be 
expressed  to  be  given  for  a  particular  purpose,  or  from  a 
particular  motive,  such  purpose  or  motive  will  prevent  the 
testamentary  gift  from  being  a  satisfaction  of  the  covenant 
or  agreement  (6),  because  the  former  was  given  diverso  in- 
tmta^  which  repels  the  presumption  of  an  intended  satisfaction 
of  the  latter. 

13.  If  the  benefit  given  to  the  widow  by  will  consist  of 
the  whole  or  part  of  the  husband's  residuary  personal  estate, 
it  has  been  decided  that  such  bequest,  although  it  may  be 
eventually  of  as  large  or  larger  amount  than  the  money 
covenanted  or  agreed  to  be  paid  to  or  for  her  by  him,  or  his 
executors,  shall  not  be  a  satisfaction  of  such  covenant  or 
agreement ;  for  non  constat  at  the  date  of  the  will,  whether 
at  the  testator's  death,  after  all  claims  upon  his  property  are 
satisfied,  his  estate,  which  is  in  continual  fluctuation  till  that 
event  happens,  will  be  equally  beneficial  to  the  widow  a^s  the 
sum  secured  to  her  by  the  covenant  or  agreement.  It  has 
been  therefore  inferred  from  the  nature  of  a  residue,  and 
the  uncertainty  of  its  amount,  that  the  husband  did  not 
intend  by  such  an  indefinite  bequest  that  it  should  operate 
as  a  satisfaction  of  a  certain  and  definite  duty,  (e) 

14.  This  is  the  principle  upon  which  Lord  Kenyon  pro- 
fessed to  decide  the  case  of  Devese  v.  Pontet,  as  reported  by 
Mr.  Cox  and  Mr.  Finch,  {d)  In  that  case  the  husband  co- 
venanted in  marriage  articles  that  if  his  intended  wife  were 


(a)  See  also  Alleyn  v,  Alleyn,  2         (c)  1  Yes.  Sen,  520. 
Ves.  Sen.  37 :   Matthews  v.  Mat-        {d)  1  Cox's  Cases,  188,  and  Pre. 

thews,  2  Yes.  Sen.  635 :  and  Grave  Ch.  240,  in  a  note :  et  vide  2  Yes. 

V.  Lord  Salisbury,  1  Bro.  C.  C.  425.  Sen.  37,  and  15  Yes.  513. 

{b)  See  the  cases  last  referred  to. 
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the  survivor,  and  there  should  be  no  issue,  lus  heirs,  &c., 
should  within  nine  months  after  his  death  pay  to  her  8002. 
for  her  own  use ;  but  if  there  were  any  child  or  children  of 
the  marriage,  then  that  the  interest  should  be  paid  to  her  for 
life,  and  the  principal  after  her  death  to  or  among  such 
child  or  children,  &c.  Subsequently  to  this,  the  husband  by 
will,  after  bequeathing  several  specific  articles  to  his  wife, 
directed  that  all  the  debts  owing  to  the  business  which  he 
then  carried  on  should  be  collected  with  all  possible  des- 
patch ;  that  the  household  goods  and  stock  in  trade  should 
be  valued,  and  the  money  which  should  be  in  the  public 
funds,  and  the  produce  of  all  being  collected,  the  whole 
should  be  divided  into  two  equal  shares ;  the  one  to  be  the 
property  of  his  wife,  the  other  of  his  brother.  One  question 
was,  whether  the  bequests  to  the  widow  were  a  satisfaction 
of  the  testator's  covenant  ?  And  his  Honour  decided  in  the 
negative,  concluding  his  judgment  upon  that  part  of  the 
case  thus ;  "  Upon  the  principle,  therefore,  of  Lords  Somers 
and  Hardwicke,  that  the  residue  shall  not  be  taken  in 
satisfaction,  I  am  of  opinion  that  the  covenant  in  the  mar* 
riage  articles  is  not  satisfied  by  the  provision  of  the  will.'* 

15.  The  reader  must  be  apprised  that  Lord  Eldon  ascribes 
the  decision  in  this  case  to  the  covenant  being  entire,  so  that 
as  the  bequest  of  the  residue  could  not  be  a  satisfaction  of 
the  whole  covenant,  it  should  not  be  so  of  a  part  of  it  (a)  ; 
yet  it  cannot  avoid  observation  that  Lord  Kenyon  expressed 
the  foundation  of  his  decree  to  be  that  a  residuary  bequest 
was  not  to  be  considered  a  satisfaction  of  the  husband's 
covenant  to  pay  to  the  legatee  an  ascertained  sum ;  and  upon 
the  principle  before  stated. 

16.  In  a  subsequent  case  of  Bengough  v.  Walker  (A),  Sir 
William  Grant  appears  to  have  distinguished  between  a  debt 
and  a  portion,  and  he  intimated  that  a  residuary  bequest 
might  probably  be  considered  a  satisfaction  of  the  latter,  if  of 

(a)  See  Garthshore  «.  ChaUe,  10  Yes.  15.  (b)  15  Yes.  513. 
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larger  or  equal  amount ;  and  he  alluded  to  the  decision  of 
Lord  Thurlow,  in  Rickman  v.  Morgan,  (a)  But  Rickmane;. 
Morgan,  as  Mr.  Roper  ob8erve8(A),  was  not  decided  upon  any 
general  rule  applying  to  the  doctrine  of  satisfaction,  but 
upon  the  proviso  in  the  settlement,  "that  all  subsequent 
advancements  by  the  father  should  be  deducted  out  of  the 
portions,  unless  otherwise  declared  by  him  in  writing."  The 
father  afterwards  bequeathed  4000/.  to  his  wife  for  life,  and 
after  her  death  to  B,  his  third  son ;  and  he  gave  to  B  (who 
was  intitled  to  8000/.,  the  provision  in  the  settlement),  the 
residue  of  his  personal  estate,  which  amounted  to  more  than 
the  portion  of  8000/.  The  determination  was,  that  the 
bequest  should  go  in  satisfaction  of  B's  portion  under  the 
settlement.  Mr.  Roper  further  observes  upon  that  case, 
''  that  the  father  had  restrained  himself  to  certain  terms  in 
regard  to  the  disposition  of  his  property  amongst  his  children 
subsequently  to  the  date  of  his  marriage  settlement,  viz.  that 
all  future  provisions  which  he  should  make  for  any  of  them 
should  be  deducted  out  of  their  portions  provided  by  the  set- 
tlement, without  a  written  declaration  by  him  to  the  contrary. 
The  father,  therefore,  having  bequeathed  to  his  son  the 
residue  of  his  personal  estate,  without  making  any  declaration 
in  writing  that  it  should  go  in  satisfaction  of  his  portion,  the 
Court,  upon  the  face  of  the  settlement,  could  not  avoid  de- 
creeing that  such  residuary  bequest  should  go  in  satisfaction 
of  the  son's  portion  under  that  instrument ;  and  in  doing  so, 
Lord  Thurlow  did  not,  nor  did  he  intend  to  infringe  upon 
any  rule  established  upon  the  subject  in  prior  cases." 

17.  However,  in  the  above  case  of  Rickman  v.  Morgan, 
Lord  Thurlow  expressed  a  strong  opinion  of  the  absurdity 
of  holding  that  a  gift  of  the  whole  residue  should  not  be 
a  satisfaction  when  the  gift  of  a  legacy  of  smaller  amount 
would  be. 

(a)  1  Bro.  C.  C.  63,  continued  2        (ft)  2  Rop.  H.  &  W.  60. 
Bro.  C.  C.  394. 
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18.  In  a  late  case  (a),  where  a  father  on  the  marriage  of 
his  daughter  had  given  a  bond  to  secure  the  transfer  of  a  sum 
of  stock  as  a  portion  for  her,  and  had  afterwards  bequeathed 
a  moiety  of  the  residue  of  his  personal  estate  to  her,  it  was 
held  that  if  the  moiety  of  the  residue  was  found  to  exceed 
the  value  of  the  stock,  and  there  was  nothing  inconsistent 
in  the  respective  limitations  of  the  stocks  and  residue,  the 
gift  of  the  residue  was  a  satisfaction  of  the  portion.  Lord 
Langdale,  M.R.,  remarked  that  it  seemed  to  be  settled  that  a 
^ft  of  a  residue,  being  of  uncertain  amount,  should  not, 
without  more,  be  taken  in  satisfaction  of  a  specific  sum  of 
money  owing  by  the  testator  to  an  ordinary  creditor.  But 
that  portions  provided  and  secured  by  husbands  for  their 
wives  were  subject  to  other  considerations. 

19.  It  seems,  therefore,  that  at  the  present  day  a  bequest 
of  the  whole  or  of  part  of  a  residue  to  the  widow  will  be 
considered  a  satisfaction  of  her  husband's  covenant  or  obli- 
gation to  pay  to,  or  to  leave  to  her,  a  certain  portion  of  his 
personal  estate,  if  it  should  prove  that  the  bequest  exceeds 
the  value  of  the  portion. 

20.  Where,  as  in  Devese  v.  Pontet  (ft),  and  Barret  v. 
Beckford  (c),  a  residue  is  given  between  two  persons  equally, 
different  considerations  may  be  applied :  there  appears  to  be 
an  intention  of  equal  bounty  towards  each,  but  if  the  share 
of  one  be  taken  in  satisfaction  of  a  prior  debt,  he  derives  less 
benefit  from  the  bequest. 

21.  When  part  of  the  residue  is  bequeathed  in  such  a  form 
as  to  afford  no  uncertainty  in  regard  to  the  amount  of  the 
proportion  of  it  intended  to  be  given,  there  seems  no  doubt 
that  it  will  be  a  satisfaction  of  the  covenant.  If,  then,  the 
husband's  covenant  be  to  leave,  or  that  his  executors  shall 
pay  to  his  widow  2000?.,  and  he  devise  to  her  so  much  of 
his  residuary  personal  estate  as  shall  be  of  the  value  of 
2000Z.,  since  the  amount  of  the  legacy  is  as  certain  as  the 

(a)  Earl  of  Glengall  v.  Barnard,         (b)  Cited  ante,  p.  185. 
1  Keen,  769.  (c)  1  Ves.  Sen,  519. 
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sum  secured  by  the  covenant,  it  would  seem  that  the  bequest 
of  the  2000/.  would  be  a  satisfaction  of  the  covenant  to  pay 
to  the  legatee  the  sum  of  2000/.  (a) 

22.  And  probably  it  would  make  no  difference  if  the 
valae  of  the  bequest  appeared  to  exceed  the  sum  stipulated 
to  be  left  or  paid,  although  it  were  made  subject  to  a  charge, 
for  if  the  Court  were  able  to  perceive  that  after  allowing  for 
such  charge  there  remained  a  surplus  of  the  sum  bequeathed 
greater  than  or  equal  to  the  husband's  obligation  or  covenant, 
why  in  that  case  the  bequest  should  not  be  considered  a 
satisfaction  of  the  covenant  no  solid  reason  appears.  ^^  If," 
said  the  Master  of  the  Rolls,  in  Bengough  v.  Walker  (6),  "  I 
see  that  the  bequest  is  so  large,  so  far  exceeding  the  portion 
that  the  diminution  of  the  burthen  imposed  upon  it  cannot 
aflfect  the  relative  proportion,  it  would  be  against  common 
sense  to  say,  that  if  a  bequest  of  ten  times  the  amount  of 
the  portion  is  burthened  with  a  charge  not  to  the  extent  of 
a  tenth  part,  the  remainder,  though  greatly  exceeding  the 
portion,  shall  not  be  a  satisfaction." 

23.  The  presumption  once  raised  upon  the  husband's 
wiU,  that  a  devise  was  intended  by  him  in  satisfaction  of  his 
covenant,  may,  like  other  presumptions,  be  repelled  by  parol 
evidence  (c) ;  but  it  is  conceived  that  such  testimony  is 
inadmissible  to  raise  the  presumption,  by  showing  that  he 
meant  to  satisfy  his  covenant,  when  no  such  intention 
appears,  or  can  be  legally  inferred  from  his  will,  (d) 

(a)  See  15  Yes.  514.  385.  397  :    Garthshore  v.  Chalie, 

{b)  15  Ves.  515.  10  Ves.  10. 

(e)  See  Jeacock  r.  Falkener,   1  (d)  Sowden  r.  Sowden,   1    Bro. 

Bro.  C.  C.  295:  Pole  v.  Lord  Somers^  C.  C.  |583 :   also  see  suprd^   vol.  I. 

6  Ves.  319  :  Drnce  v.  Denisoiii  ibid.  p.  442. 
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CHAPTER  VIL 

OF  THE   HUSBAND*S  COVENANT  TO   SETTLE  HIS  WIFE'S  AFTEIU 

ACQUIRED   PROPERTY. 


2.  James  v.  Durant. 

3.  Blythe  y.  CrranviUe. 

4.  Hoare  y.  Hornby. 

5.  Grafftey  y.  Humpage. 


7.  Property  to  wifis  separate  use 

not  within  covenant, 
S*  May  be  subject  to  wif^s  cove* 

nant. 


1.  The  effect  of  the  husband's  covenant  to  settle  the  after- 
acquired  property  of  the  wife  has  been  the  subject  of  some 
late  cases. 

2.  In  James  v.  Durant  (a),  the  husband  and  wife  cove- 
nanted to  settle  all  property  which  the  wife  or  the  husband 
in  her  right  should  at  any  time  or  times  thereafter  become 
possessed  of  or  intitled  to.  At  the  time  of  the  settlement 
the  wife  was  intitled  to  stock,  and  to  some  shares  in  the 
South  London  Waterworks.  The  stock  only  was  settled,  the 
husband  contended  that  the  covenant  was  to  extend  only  to 
after-acquired  property,  and  that  the  shares  were  therefore 
not  subject  to  the  covenant.  But  it  was  held  that  as  by 
virtue  of  the  marriage  the  husband  acquired  a  title  to  the 
shares,  they  come  precisely  within  the  words,  and  were  subject 
to  the  covenant. 

3.  So,  in  Blythe  v.  Granville  (ft),  where  the  husband 
covenanted  to  settle  all  the  property  to  which  the  wife  should 
during  coverture  become  intitled,  it  was  held  that  a  sum  of 
stock  in  which  the  wife  had  an  interest  in  reversion  at  the 
time  of  the  marriage  was  subject  to  the  covenant.  Sir  L. 
Shadwell,  V.  C.  E.,  saying  the  coverture  was  the  futurity 

(a)  2  Beay.  177.  {b)  13  Sim.  190. 
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referred  to,  and  immediately  on  the  marriage  the  wife  became 
intitled  to  the  property  during  the  coverture. 

4.  But  in  the  case  of  Hoare  v.  Hornby  (a),  where  there 
was  an  agreement  in  a  settlement  that  ^^  all  such  further  or 
other  portion  or  personal  estate,  if  aiiy,  as  shotild,  during  the 
life  of  the  wife,  become  vested  in,  or  accrue  to  her,  or  as 
should  or  might  be  assignable  by  the  husband  and  wife,  or 
either  of  than,  in  law  or  equity,  either  for  a  vested  or  con- 
tingent interest,"  should  be  assigned  upon  the  trusts  of  the 
settlement,  it  was  held  that  the  parties  contemplated  only 
what  was  to  be  assignable  by  them  at  a  future  time,  and  that 
certain  property  which  was  at  the  time  vested  in  the  wife 
was  not  subject  to  the  trusts  of  the  settlement. 

5.  In  Grafftey  v.  Humpage  (6),  the  husband  covenanted 
to  settle  all  property  to  which  his  intended  wife,  or  he  in  her 
right,  should  at  any  time  or  times  thereafter  during  the 
coverture  succeed  to  the  possession  of,  or  acquire.  At  the 
time  of  the  marriage  a  sum  of  money  which  was  not  men- 
tioned in  the  settlement  stood  settled  in  trust  for  the  wife 
for  life,  with  remainder  to  her  children,  with  remainder  as 
she  should  appoint ;  and  in  default,  to  her  executors,  admin- 
istrators, and  assigns.  The  husband  having  survived  the 
wife,  and  there  having  been  no  children,  and  the  wife  having 
made  no  appointment,  it  was  contended  on  behalf  of  his  re- 
presentatives that  nothing  was  acquired  by  the  husband  till 
the  coverture  was  determined,  and  that  the  covenant  fixing 
the  period  of  coverture  as  the  time  during  which  the  property 
to  be  settled  should  be  acquired,  the  property  in  question  was 
excluded.  But  it  was  held  that  as  it  was  by  the  coverture 
only  that  the  husband  acquired  the  marital  character  which 
afterwards  intitled  him  to  administer  and  possess  his  wife's 
estate,  the  right  existed  during  coverture,  and  the  property 
was  therefore  subject  to  the  covenant. 

6.  But  where  it  was  agreed  that  whatever  personal  estate 

(a)  2  Y.  &  C.  C.  C.  121.  (b)  1  Beav.  46. 
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should,  after  the  solemnization  of  the  marriage,  accrue  to  the 
wife,  or  to  the  husband  in  her  right,  should  be  settled,  the 
wife  having  survived  the  husband,  the  agreement  was  held 
to  apply  to  such  property  only  as  the  wife  had  become  in- 
titled  to  during  the  coverture,  (a) 

7.  Where  the  husband  alone  has  covenanted  to  settle  pro- 
perty which  his  wife,  or  he  in  her  right,  may  acquire,  property 
to  which  the  wife  becomes  intitled  for  her  separate  use  is  not 
subject  to  the  covenant,  (ft) 

8.  But  where  both  the  wife  and  husband  separately  cove- 
nanted to  settle  all  real  and  personal  estate  (other  than 
certain  specified  property)  as  the  wife  then  was  seised  of,  or 
intitled  to,  or  as  she,  or  her  husband  in  her  right,  might 
during  the  intended  coverture  become  seised  of  or  intitled  to, 
it  was  held  that  a  reversionary  interest  in  stock  to  which  the 
wife  was  intitled  at  the  time  of  the  settlement  for  her  separate 
use  was  subject  to  the  covenant,  (c) 

(a)  Howell  v,  Howell,  Howell  v.  Ex.  264 :  Thornton  v.  Bright^  6  Law 
James,  4  Law  J.  N.  S.  Chan.  242.  J.  N.  S.  Chan.  121. 

(b)  Travers  v.  Travers,  2  Beav.         (c)  Tawney  v.  Ward,    1    Beav. 
179  :  Douglas  v.  Congreve,  I  Keen,  563. 

423 :  Drury  v,  Scott,  4  Y.  &  C.  Eq. 
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CHAPTER  VIIL 

OF  THE  CONSTRUCTION  OF  LIMITATIONS  TO  THE  "NEXT  OF 
KIN,"  «*  PERSONAL  REPRESENTATIVES,"  <<  EXECUTORS  OR  AD- 
MINISTRATORS,"  ETC.,  OF  THE   HUSBAND   OR  WIFE. 


1.  Husband  not  inHUed  under  It- 

mitatUm  to  wife^s  *'  next  of  kin/* 

2.  Or   to  wife's  ^^next  of  kin  or 

personal  representatives/* 

3.  Wife  not  intitled  under  limita- 

tion to  husbands  **  next  of  kin" 

6.  Or  to  his  *'  next  of  kin  accord- 

ing to  statute  of  distrtbution/* 

7.  Husband  not  intitled  under  gift 

to  fvif^s  "  relations/* 

8.  ^or  wife    under  gift  to  hus- 

bands ^*  relations/* 
11.  Wife   rnay  take  under  gift  to 
"  persons  intitled  under  statute 
of  distribution/* 


re- 


1  Effect  of  limitations  to  ^* 
presentatives/*  "legal  personal 
representatives/*  "  legal  re- 
presentatives/* or  "personal 
representatives/* 

19.  Mr.  Ropers  remarks  on  Bailey 

V.  Wright 

20.  "I  Effect  of  limitations  to  "  execu" 

25.  J    tors  or  administrators/* 

26.  Effect  of  limitation  to  "family  ** 

of  husband  or  wife. 
28*  Husband   not     intitled    under 
limitation  to  "  right  heirs  of 
wife.** 


1.  It  is  settled  that  the  husband  has  no  claim  to  his  wife's 
property  under  a  limitation  to  her  "next  of  kin,"  on  the 
ground  that  such  expressions  are  to  be  regulated  by  the 
statute  of  distribution  (a),  in  which  the  word  "kindred" 
means  only  persons  related  to  the  intestate  by  blood,  which 
the  husband  is  not.  This  point  was  so  decided  by  Lord 
Rosslyn  in  Watt  v.  Watt,  (b) 

2.  The  same  construction  was  given  by  Sir  W.  Grant, 
M.  R.,  in  Bailey  v.  Wright  (c),  to  a  limitation  to  the  wife's 
"  next  of  kin,  or  personal  representatives.'* 


(a)  22  &  23  Car.  2.  c.  10. 

(6)  3  Yes.  244.  But  where  the 
wife  wa3  illegitimate,  and  died  with- 
out issue,  it  was  held  that,  as  there 
were  no  next  of  kin,  the  fund  re- 
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suited  to  the  wifi^  and  went  to  her 
husband  as  her  personal  represen. 
tative,  Hawkins  v.  Hawkins,  7  Sim. 
173. 
(c)  18  Ves.  49;  1  W^ls.  15. 
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There,  by  the  marriage  settlement  of  Samuel  Bailey  and 
M.  Orrell,  a  sum  of  700/.  (the  wife's  fortune)  was  settled  in 
trust  to  place  500/.,  part  of  that  sum,  at  interest,  and  to  pay 
such  interest  to  M.  Orrell  for  her  separate  use  during  the  joint 
lives  of  her  and  her  husband ;  and  if  she  survived  him,  the 
trustees  were  to  pay  to  her  the  500/. ;  but  if  she  died  before 
him,  then  to  pay  it  as  she  should  have  aj^inted ;  and  in 
the  event  of  no  appointment,  in  trust  "for  the  next  of  kin  or 
personal  representatives  of  the  said  M.  Orrell."  The  trusts 
declared  of  the  200/.,  remainder  of  the  700/.,  were  to  lend  it 
at  interest  to  the  husband  upon  his  bond  during  his  life ; 
which  interest  he  was  to  retain  or  be  paid,  and  the  capital 
was  to  be  paid  to  his  wife  if  she  survived  him,  but  if  he  were 
the  survivor,  then  according  to  his  wife's  appointment ;  and 
if  she  made  none,  then  in  trust  "  for  the  next  of  kin  or  per- 
sonal representatives  of  the  said  M.  Orrell."  No  property  of 
the  husband  was  included  in  the  settlement.  The  wife  died 
without  issue,  and  without  having  made  any  appointment, 
and  her  husband  claimed  the  funds  against  her  sister  imder 
the  above  ultimate  limitations.  But  Sir  William  Grant 
decided  against  the  husband's  claim,  upon  the  intention 
appearing  on  the  settlement.  His  Honour  said,  "  Had  it  been 
meant  that  the  husband  should  take  by  surviving  his  wife, 
the  expression  was  quite  obvious,  that,  in  that  event,  and  in 
default  of  appointment,  the  whole  of  the  two  sums  should 
be  paid  to  the  said  S.  Bailey  for  his  own  use ;  that  both  hus- 
band and  wife  are  mentioned  by  their  names  wherever  they 
are  spoken  of  in  the  settlement ;  but  that  they  had  a  view  to 
uncertain  persons  who  could  be  designated  only  by  some 
general  description ;  that  it  seemed  hardly  conceivable  that 
in  a  marriage  settlement  a  limitation  to  the  wife's  *  next  of 
kin '  can  be  introduced  except  for  the  purpose  of  excluding 
tlie  husband ;  and  that  if  the  intention  was  to  exclude  him 
by  the  first  words  *  next  of  kin,'  he  could  not  be  let  in 
under  the  subsequent  words  *  personal  representative ; '  that 
whatever  the  latter  words  might  mean,  standing  by  them* 


husband's  "  NEXT  OP  KIN."  195 

sdvesy  they  could  not,  as  used  in  this  case,  take  from 
the  first  words  the  sense  which  they  properly  had,  and 
were  here  obviously  intended  to  bear."  The  husband's  bill 
was  dismissed  with  costs. 

On  appeal,  the  decree  was  confirmed  by  Lord  Eldon  (a), 
who  remarked,  that  the  nature  of  the  trust  of  the  200/.  bore 
most  strongly  on  the  construction,  and  that  the  husband 
could  not  correspond  to  the  description  of  next  of  kin,  or 
personal  representative  in  the  settlement,  because  the  benefit 
which  he  claimed  was  one  to  arise  after  he  had  recovered  all 
that  was  given  to  him  as  husband. 

3.  As  the  wife  does  not  answer  the  description  of  a 
person  related  to  the  husband  by  blood,  she  will  be  in 
like  numner  precluded  from  claiming  under  a  limitation  of 
property  to  her  husband's  "  next  of  kin." 

4.  Thus,  in  Nichols  v.  Savage  (6),  where  the  testator  be- 
queathed his  residuary  personal  estate  in  this  manner ;  '^  to 
all  and  every  my  next  of  kin  that  would  have  been  intitled 
to  my  personal  estate  under  the  statute  made  for  distribution 
of  intestates'  estates,  in  case  I  had  died  intestate : "  the  Court 
decided  that  the  widow  was  not  intitled  to  a  share  with  the 
testator's  next  of  kin. 

5.  So^  in  Garrick  v.  Lord  Camden  (c),  where  the  widow's 
claim  depended  upon  the  construction  to  be  put  on  the 
fc^owing  clause  in  her  husband's  will ;  ^^  and  in  case  after 
the  payment  of  aU  the  said  legacies,  bequests,  and  expenses, 
there  shall  remain  any  surplus  money  or  personal  estate,  I 
direct  the  same  to  be  divided  amongst  my  next  of  kin,  as  if 
I  had  died  intestate,"  it  was  contended  for  the  widow,  that 
the  Court  ought  to  construe  the  words  "  amongst  my  next 
of  kin,  as  if  I  had  died  intestate,"  as  if  the  clause  had  stood 
thus :  "  to  be  divided  as  if  I  had  died  intestate,"  omitting 
the  words   ^^ amongst  my  next  of  kin;"  but  Lord  Eldon 


(a)  1  Swanst.  39.  (c)  14  Ves.  376,  381.  386. 

(6)  Cited  18  Yes.  53. 
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observed,  that  the  whole  course  of  modem  authority  was 
against  taking  that  as  the  first  construction  of  the  words  j 
and  that,  whatever  might  have  fallen  from  judges,  describing 
the  husband  as  next  of  kin  to  his  wife,  the  tenor  and  bent  of 
modem  decisions  went  to  this  extent,  that  if  a  husband 
bequeathed  to  his  next  of  kin,  that  bequest  did  not  primd 
facte  include  his  wife,  and  that  it  was  quite  dear  that  if 
a  married  woman,  imder  a  power  by  settlement,  bequeathed 
to  her  next  of  kin,  it  would  be  impossible  to  hold,  that 
under  the  construction  of  such  a  will,  without  fiwre,  the 
husband  would  take  as  sole  next  of  kin.  The  opinion  of  his 
lordship  in  the  present  case  was  thus  expressed :  "  Upon 
the  whole,  I  think  the  widow  is  not  one  of  the  next  of  kin 
in  the  ordinary  sense,  or  in  the  sense  in  which  the  testator 
used  the  words." 

6.  In  Cholmondeley  v.  Ashburton  (a),  the  ultimate  trust 
in  a  marriage  settlement  was  for  such  person  or  persons  as 
would,  at  the  decease  of  the  husband,  be  intitled  to  his 
personal  estates  as  hb  next  of  kin,  according  to  the  statutes 
for  distribution  of  personal  estate  of  persons  dying  intestate, 
if  the  husband  had  died  intest.ate  without  having  been 
married  to  his  then  intended  wife.  The  husband  survived 
his  wife  and  married  again.  It  was  held  that  his  widow 
was  not  intitled,  Lord  Langdale,  M.  R.,  observing,  that  if 
the  words  "  next  of  kin  "  had  been  omitted,  he  should  have 
had  no  doubt  that  the  widow  would  be  intitled ;  but  having 
been  inserted,  he  must  give  them  full  legal  effect,  and  look  for 
the  persons  whom  the  law  designated  by  that  expression. 
He  found  that  the  widow  was  not  one  of  the  next  of  kin. 

7.  The  word  "relations"  being  equivalent  to  next  of 
kin  (6),  the  husband  wiU  not  be  intitled  under  a  limitation 
to  his  wife's  relations. 

(a)  6  Beay.  86:  see  also  Eilner  Mer.  689:  Smith  v.  Campbell,  19 

V.  Leech,  7  Beav.  202 ;  16  Law  J.  Ves.  400 :  Bishop  r.  Capped  1 1  Jur. 

N.  S.  Chan.  503  ;  11  Jur.  859.  939. 

{b)  See  Pope  v.  Whitecombe,  3 
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8.  For  the  same  reason,  the  wife  will  be  excluded  under  a 
limitation  to  the  relations  of  her  husband. 

9.  Thus,  in  Davies  v.  Baily  (a),  the  husband  bequeathed 
to  trustees  his  residuary  estate,  to  pay  the  interest  of  it  to 
his  wife  for  life  (which  raised  a  strong  inference  of  his 
intention  that  his  widow  was  to  take  no  other  interest  in 
that  fimd) ;  and  after  her  death  he  gave  the  capital  "  to 
such  of  his  relations  as  would  be  intitled  thereto  by  the  laws 
in  force,  of  distribution,  to  be  divided  as  the  said  laws 
direct."  Lord  Hardwicke,  after  commenting  upon  the  re- 
lation between  husband  and  wife  to  the  effect  before  stated, 
decreed,  under  all  the  circumstances  of  the  case,  that  the 
widow  was  not  intitled  to  any  part  of  the  principal  of  the 
residuary  estate. 

10.  This  case  was  followed  by  that  of  Worseley  v.  John- 
son (6),  in  which  the  husband,  after  devising  his  lands  to  his 
wife  for  life,  remainder  to  A  in  tail,  directed  that  in  default 
or  &ilure  of  issue  of  A,  the  lands  should  be  sold,  and  the 
money  divided  "amongst  his  relations,  according  to  the 
statute  for  distribution  of  intestates'  estates  where  no  will  is 
made ; "  and  he  then  gave  certain  houses  in  F  to  his  wife  in 
fee.  After  the  death  of  the  wife,  and  the  death  and  failure 
of  issue  of  A,  the  wife's  executor  filed  a  biU  for  the  sale 
of  the  lands,  claiming  a  moiety  of  the  proceeds  under  the 
statute  of  distribution ;  but  Lord  Hardwicke,  upon  the  same 
principles  which  governed  his  decision  in  Davies  v.  Baily, 
dismissed  the  bill. 

11.  But  the  widow  will  take  under  a  gift  to  the  persons 
intitled  under  the  statute  of  distribution.  Thus,  in  Martin 
V.  Glover  (c),  where  the  husband  bequeathed  his  residuary 

(a)  1  Yes.  Sen.  84.  of  copyholds  and  leaseholds  in  a  will 

(i)  3  Atk.  758 :  see  also  Maidand  was  "  unto  or  among  the  person  or 

«•  Adur,  3  Yes.  231.  persons  who  at  the  time  of  the  tes- 

(c)  8  Jar.  640:  see  Jenkins  v,  tator's  death  would  be  intitled  under 

Gower,  2  ColL  C.  C.  537 ;  10  Jur.  the  statutes  for  the  distribution  of  the 

702.  Wheye  the  ultimate  limitation  estates  of  intestates,  to  his  personal 
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estate  **'  in  trust  for  the  person  or  persons  who,  nnder  the 
statute  for  the  distribution  of  intestates'  effects,  would  be 
intitled  to  his  personal  estate  in  case  he  had  not  disposed  of 
the  same  by  will,"  it  was  held  that  this  limitation  meant  the 
next  of  kin  according  to  the  statute  at  his  decease,  inclusive 
of  his  widow,  and  that  they  were  intitled  in  the  shares 
pointed  out  by  the  statute. 

12.  The  decisions  upon  the  effect  of  limitations  of  personal 
estate  to  "  representatives,"  "  legal  personal  representatives," 
"legal  representatives,"  or  "personal  representatives,"  have 
been  by  no  means  uniform,  (a)  It  seems,  however,  now  to 
be  settled,  that  under  a  limitation  simply  in  such  terms,  the 
executor  or  administrator  will  take  the  fund,  but  as  part 
of  the  estate  of  the  person  whose  representative  he  is.  (b) 

13.  It  seems,  therefore,  that  under  such  a  limitation  to 
the  wife's  "  personal  representatives,"  or  "  legal  personal  re- 
presentatives," the  husband,  whether  he  administers  or 
not  (c),  will  be  intitled,  subject  to  his  wife's  debts. 

14.  Upon  the  above  construction  of  a  limitation  to  "  per- 
sonal representatives,"  in  the  late  case  of  Smith  v,  Bar- 
neby(d),  the  widow,  who  was  sole  residuary  legatee  and 
sole  executrix,  was  held  intitled,  to  the  exclusion  of  the 
next  of  kin,  under  a  limitation  to  the  "  personal  and  not  the 
real  representatives  "  of  her  husband.  And  upon  the  same 
construction,  where  her  husband  has  died  intestate,  she 
will  be  intitled  to  her  distributive  share. 

15.  In  Saberton  v.  Skeels(e),  the  words  "personal  re- 
presentatives "  were  considered  equivalent  to  executors  and 


estate  in  case  be  sbonld  die  intestate," 
it  was  held  that  his  widow  and  four 
children ,  took  equally  as  tenants  in 
common.  Richardson  v.  Richardson, 
14  Sim.  526 ;  9  Jur.  322. 

(a)  See  2  Jar.  Wills,  39. 

(jb)  Holloway  9.  Clarkson,  2  Hare, 
£21 ;  16  Law  J.  N.  S.  Chan.  466 : 
Smith  V.  Bameby,  10  Jur.  748 :  Ar- 


bnthnot  r.  Norton,  10  Jar.  145: 
Booth  V.  Vicars,  1  ColL  N.C.6;  13 
Law  J.  N.  S.  Chan.  197 :  Taylor  v. 
Beverley,  13  Law  J.  N.  &  Chan. 
240:  Hinchcliffe  v.  Westwood,  17 
Law  J.  N.  S.  Chan.  167. 

(c)  See  suprcL,  voL  L  p.  41. 

(d)  Uhisvp. 

(e)  1  Russ.  h  M«  587. 
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admini^rators,  and  the  substitution  of  these  words  vesting 
an  absolute  interest  in  the  wife,  the  husband,  as  admini- 
strator of  his  wife,  was  held  intitled  to  the  property. 

16.  In  Robinson  v.  Smith  (a),  a  fund  was  bequeathed  to 
the  husband,  his  e:Eecutors,  &c.,  in  trust  for  the  separate  use 
of  the  wife  for  life,  and  after  her  death  to  pay  the  trust 
monies  to  such  persons  as  she  should  appoint  by  will,  and 
in  de&ult,  to  her  personal  representatives.  The  wife  having 
died  in  the  husband's  life,  without  having  made  any  appoint- 
ment, it  was  held  that  the  next  of  kin  of  the  wife  were 
inlitled,  on  &e  ground  that  the  testator  intended  to  give  to 
liie  husband,  his  executors  and  administrators,  nothing  but 
a  trusteeship. 

17.  In  Cotton  r.  Cotton  (6),  under  a  bequest  to  a  legatee, 
oriis  legal  representatives,  it  was  held  that  legal  representatives 
meant  those  persons  who  were  by  law  intitled  to  claim  bene- 
ficially the  undisposed-of  residue,  and  that  they  were  not 
the  executors,  or  the  next  or  nearest  of  kin,  but  the  persons 
intitled  beneficially  under  the  statute  of  distributions,  thus 
including  the  widow. 

18.  In  Wilson  v.  PilMngton  (c)^  under  an  ultimate  trust 
to  divide  trust  monies  among  the  ^^  personal  representatives 
of  A  in  a  legal  course  of  administration,"  it  was  held  that 
&e  next  of  kin  of  A  living  at  his  death  were  intitled,  the  ex- 
pression ^^  personal  representatives  "  being  considered  to  mean 
consanguinity.  Sir  J.  L.  K.  Bruce,  V.  C,  said  that  he  wished 
it  to  be  particularly  understood  that  although  he  mentioned 
the  word  "  consanguinity,"  he  did  not  mean  to  express  any 
opinion  whether  the  widow  of  A^  if  there  had  been  one  at  his 
death,  would  have  had  any  claim  on  the  fund. 

19.  Mr.  Roper,  after  citing  the  case  of  Bailey  v.  Wright  (d), 
remarks :  (e)    "  It  occurs  from  the  attentive  consideration 

(a)  6  Sim.  47.  (d)  Cited  ante,  p.  193. 

ih)  2  Beav.67-  (e)  1  Rop.  H.  &  W.  329. 

(c)  16  Law  J.  N.  S.  Chan.  169; 
H  Jur.537. 
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of  the  above  judgment,  that  cases  may  happen  where 
the  husband  may  be  included  under  a  general  disposi- 
tion by  his  wife  to  her  '  next  of  kin '  &c.,  although  in  a 
legal  sense  he  does  not  strictly  answer  the  description. 
Sir  William  Grant  has  said,  as  before  appears,  that  under 
these  words  in  a  marriage  settlement^  such  an  interpreta- 
tion could  scarcely  be  made;  the  reason  is,  that  from 
the  inference  deducible  from  the  circumstance  of  the  hus- 
band being  a  party  to  it,  the  intention  was  that  the  hus- 
band should  take  no  other  interest  in  any  event  than 
what  is  expressly  given  or  reserved  to  him  by  the  deed. 
The  same  inference  seems  to  arise  and  to  be  equally 
applicable,  when  by  the  settlement  the  ultimate  limita- 
tion of  the  property  is  reserved  or  given  to  the  wife's  *  legal 
personal  representatives,'  or  to  her  *  personal  represen- 
tatives,* for  by  these  terms  the  intention  must  have  been 
that  those  persons  only  should  have  the  property  who  could 
claim  it  in  their  own  rights,  viz.  the  wife's  next  of  kin,  which 
restricts  the  above  expressions,  as  it  has  been  observed,  to 
kindred  or  relatives  of  her  own  blood  and  family,  (a)  But 
this  construction  or  interpretation  is  not  irrefragable;  it 
may  be  repelled  by  the  intention  and  effect  of  the  whole 
instrument.  Accordingly,  Lord  Eldon,  in  Garrick  v. 
Camden  (6),  a  case  upon  a  will,  said  *  that  it  was  competent, 
and  required  from  the  Court,  to  look  through  the  whole  will, 
and  to  see  whether,  from  the  whole^  an  intention  was  mani- 
fested to  include  the  wife  among  those  who  were  to  be  taken 
more  strictly  as  next  of  kin,  a  description /?nm^/aci^  excluding 
her ; '  and  his  Lordship  observed,  that  upon  the  following 
words,  *  to  be  divided  as  if  I  had  died  intestate,'  the  words 
*  next  of  kin'  being  omitted,  might,  upon  the  whole,  admit, 

(a)  See  Lord  Alvanley's  reasoning  Vea.  307:    Horseman  r.  Abbej,  1 

in  Bridge  v.  Abbott,  3  Bro.  C.  G.  Jac.   &   Walk.   381 :    Wellman  v. 

224 :  also  Jennings  v,  Grallimore,  3  Bowring,  1  Sim.  &  Stu.  24 ;  2  Ross, 

Ves.  146 :   Long  v.  BlackaU,  3  Ves.  374  ;  3  Sim.  323. 

146.  486 :  Lord  Cranley  v.  Hale,  14  {b)  14  Ves.  382. 
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or  even  authorise  or  require,  such  a  construction  as  to  let  in  the 
widow.  If  so,  the  same  words  used  in  the  wife's  will  made 
under  a  power,  or  similar  words  in  a  bequest  to  her,  must  also 
mtitle  the  husband  to  a  share.  But  it  is  to  be  observed  that  in 
these  cases  the  widow  or  husband  do  not  take  under  the  statute 
of  distribution,  but  as  personcB  dmgnatce  in  the  will  under 
the  intention  there  manifested:  such  intention  sometimes 
enlarging  the  usual  acceptation  and  effect  of  the  words  used,  so 
as  to  let  in  those  persons  not  strictly  answering  the  description, 
with  those  who  do  so;  and  at  other  times  restricting  the 
l^al  import  of  the  expressions,  so  as  to  exclude  some  of 
the  persons  who  might  otherwise  have  taken  under  them,  as 
answerisg  the  description  required  by  the  statute."  (a) 

20.  Limitations  to  "  executors  or  administrators"  have 
been  held  in  some  cases  to  be  equivalent  to  next  of  kin  (ft), 
but  it  is  now  settled  that  although  the  words  **  legal  or 
personal  representatives "  may  mean  next  of  kin,  the  words 
executors  or  administrators  cannot  have  that  meaning ;  but 
that,  whether  these  words  are  construed  as  words  of  limi- 
tation or  of  purchase,  the  person  who  answers  the  description 
of  executor  or  administrator  takes  in  his  representative 
character,  and  the  fund  is  to  be  applied  as  any  other  assets 
that  come  to  him  in  that  character,  (c) 

(a)  Mr.  Roper  refers  to  Green-  Bulmer  v.  Jojy  4  Sim.  48  ;  3  M.  & 
wood  V,  Greenwood,  1  B.  C.  C.  32,  K.  197.  See  also  Grafilej  v.  Hum- 
m  notu:  Wimble  v.  Pitcher,  12  page,  1  Beay.  52 :  Allen  r.  Thorp,  7 
Ves.  433 :  and  CJotton  v.  Sharanck,  Beav.  72 ;  13  Law  J.  N.  S.  5 :  Hol- 
1  Mad.  45 :  and  his  Treatise  on  lowaj  v.  Clarkson,  2  Hare,  524 : 
L^acies,  where  mpst  of  the  cases  are  Attornej-Greneral  v.  Malkin,  2  Ph. 
collected.  64;  16Law  J.N.  S.  Chan.  99;  10 Jur. 

(b)  Palin  v.  Hills,  1  M.  &  K  470.  955 :  Smith  v.  Barneby,  2  CoU.  728  ; 
In  the  early  case  of  Evans  r.  Charles,  16  Law  J.  N.  S.  Chan.  466 ;  10  Jur. 
1  Anst.  128,  which  cannot  now  be  748 ;  affirmed  on  appeal,  1 1  Jur.  619: 
considered  as  an  authority,  it  was  Arbuthnot  v*  Norton,  10  Jur.  145 : 
held  that  under  such  a  limitation  Pricer.  Strange,  6  Mad.  159:  Stocks 
the  executors  took  for  their  own  v.  Dodsley,  1  Keen,  325 :  Morris  v. 
benefit.  Howes,  4  Hare,  599 ;  16  Law  J.  N. 

(c)  Daniel  r.  Dudley,  1  Ph,  1,  re-  S.  Chan.  121 ;  9  Jur.  966 ;  2  Eq.  R. 
yersing  the  decision  of  Sir  L.  Shad-  299 ;  affirmed  on  appeal,  10  Jur. 
well,   11  Sim.   163,  and  overruling  955. 
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21.  The  husband,  therefore,  under  a  limitation  to  his  wife's 
executors  or  administrators,  will,  subject  to  the  claims  of  her 
creditors,  be  intitled,  to  the  exclusion  of  the  next  of  kin.  {a) 

22.  And  where  the  husband  dies  intestate,  the  wife  will 
on  the  same  grounds  be  intitled  to  her  distributive  share, 
under  a  limitation  to  her  husband's  execut(Mrs  or  admini- 
strators. 

23.  In  Wallis  v.  Taylor  (6),  the  husband  was  held  abso- 
lutely intitled  for  his  own  benefit,  under  an  ultimate  limi- 
tation "  to  the  wife's  executors  or  administrators  for  their 
own  use  and  benefit  absolutely." 

24.  But  in  Marshall  v.  Collett(€),  a  widow,  who  had 
taken  out  administration  to  her  husband,  was  held  not  to 
be  beneficially  intitled,  under  a  limitation  in  a  marriage 
settlement  to  the  executors  or  administrators  of  her  husband, 
for  their  own  use,  these  latter  words  being  considered  as 
surplusage. 

25.  In  Smith  v.  Dudley  (^),  the  ultimate  trust  in  a  settle- 
ment of  the  wife's  property  was  for  "  the  executors  or 
administrators  of  the  wife  of  her  own  family;"  and  the 
ultimate  tnist  of  the  husband's  property  was  "  for  the  exe- 
cutors or  administrators  of  his  own  family,"  and  it  was  held 
that  the  words  in  respect  of  the  wife's  property  meant  her 
next  of  kin  at  her  death,  and,  with  respect  to  the  husband's 
property,  his  executors  or  administrators  simply. 

26.  The  husband  and  wife  are  in  general  excluded  firom 
a  limitation  to  each  other's  "  family."  (e) 

27.  However,  in  M'Leroth  v.  Bacon  (/),  where  there  was 
a  power  to  appoint  for  the  benefit  of  a  married  woman  and 
her  family,  it  was  held,  upon  the  context^  that  the  husband 

(a)  Daniel  v.  Dudley,  cited  w/iro,  Bowring,  3  Sim.  328 ;  1  S.  &  St  24 ; 
p.  201.  2  Bass.  374. 

(b)  8  Sim.  241.  (e)  See  Brandon  v.  Brandon,  8 

(c)  1  T.  &  C.  Eq.  Ex.  232 ;  S.  C.  Swanst.  321  :  White  v.  Briggs,  15 
Meryon  v.  Ck)llett»  8  Beav.  386 ;  9  Sim.  17 ;  S.  C.  on  appeal,  17  law  J. 
Jur.  459.  N.;S.  Chan.  196. 

(d)  9  Sim.  125 :  see  Wellman  r.  (/)  5  Yes.  159. 
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was  included  in  the  word  "  family";  Sir  R.P.  Arden,  M.R., 
admitting  the  general  rule  to  be  to  exclude  the  husband. 

28.  In  Newenham  v.  Pittan  (a),  it  was  decided  that  the 
husband  took  no  beneficial  interest  under  an  ultimate  limi- 
tation in  a  settlement  to  "  the  right  heir  or  heirs  of  the  wife." 

(a)  7  Law  J.  N.  S.  300.  As  to  the    ject  of  this  chapter,  see  Jarman  on 
limitations  which  have  been  the  sub-     Wills,  chap.  29. 
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OF  THE  WIFE'S  SEPARATE  ESTATE. 


CHAPTER  1. 

HOW    A    TRUST    FOR    THE    WIFE'S    SEPARATE    USE    MAY    BE 

CREATED. 


SECTION  L 


OF  THE  VALIDITY  OF  TRUSTS  FOR  THE  WIFE'S  SEPARATE  USE. 


2.  What  property  may  be  subject 

to  trust /or  wife^s  separate  use, 

3.  Tudor    V.    Samyne:   term    of 

years. 


4.   Trust  effectualduring future  co^ 

verture, 
7.   Unless  where  trust  confined  to 

particular  coverture. 


1.  Although  the  common  law  does  not  perarft  the  wife  to 
take  or  enjoy  real  or  personal  estate  separate  from  and  in- 
dependant  of  her  husband,  this  rule  does  not  prevail  in  equity, 
where  the  capacity  of  the  wife  to  enjoy  property  separate 
from  her  husband  has  been  long  acknowledged. 

2.  Every  kind  of  property,  including  estates  in  fee-simple  (a) 
and  chattels  personal  (6),  may  be  subject  to  a  trust  for  the  wife's 
separate  use,  which  will  be  supported  in  equity. 

3.  The  case  of  Tudor  v.  Samyne  (c)  has  been  cited  as  an 
authority  that  a  settlement  of  a  term  of  years  to  the  wife's 


(a)  Baggett  v.  Meux,  1  Ph.  628. 
{b)  Newlonda  v.  Paynter,  4  M.  & 
C.  408 ;  10  Sim.  378  ;  4  Jur.  282. 


(c)  2  Vem.  270. 
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separate  use  will  not  be  binding  on  the  husband.  But  it  appears 
that  the  term  m  that  case  was  not  settled  to  the  wife's  separate 
use  (a),  and  the  validity  of  such  a  settlement  is  now  fully 
established. 

4.  A  trust  for  the  wife's  separate  use  is  effectual  against 
the  husband,  although  the  wife  may  be  unmarried  at  the 
time  of  the  creation  of  the  trust,  or  being  married  at  that 
period,  may  have  become  discovert,  and  afterwards  married 
agam. 

5.  This  point  was  decided  at  common  law  in  the  case  of 
Beable  v.  Dodd  (6),  and  afterwards  by  Sir  J.  Leach,  V.  C, 
and  also  by  Lord  Eldon  in  the  case  of  Anderson  v.  Ander- 
son (c) ;  and  it  does  not  appear  to  have  been  doubted  until 
some  observations  which  fell  from  Lord  Cottenham,  then 
M.R.,  in  the  case  of  Massey  v.  Parker,  (d) 

6.  But  the  validity  of  such  trusts  is  now  fully  established 
by  the  authority  of  Tullet  v.  Armstrong,  (e) 

7.  Where,  however,  the  trust  for  the  wife's  separate  use  is 
confined  to  •a  particular  coverture,  it  will,  of  course,  be  ino- 
perative against  a  second  husband.  (/) 

8.  In  a  late  case  (^),  where  there  was  a  gift  to  a  woman 
then  married  ^^  for  her  whole  and  sole  use  during  her  life, 
free  from  the  control  of  any  future  husband,"  it  was  held 
that  the  gift  was  effectual  as  well  during  the  then  existing, 
as  a  future  coverture. 

(a)  See  suproy  voL  I.  p*  99.  njcrofl^  6  Sim.  420 :   Newlands  v. 

{b)  1  T.  B.  193 :  see  Horseman  v.  Pajnter,  4  M.  &  C.  408  :    Dixon  v. 

Abbey,  1  Jac  &  W.  381.  Dixon,  1  Beav.  40. 

(c)  2  M.  &  K  427.  (/)  Bradley  v.  Hughes,  8  Sim. 

((0  2  M.  &  K  174 :  see  also  Ma-  149 :  Knight  v.  Knight,  6  Sim.  121 : 

ber  V.  Hobbs,  2  Y.  &  C.  Eq.  Ex.  Benson  v.  Benson,  6  Sim.  126. 

317.  (g)  Steedman  v.  Poole,   6  Hare, 

(e)  4  M.  &  C.  377  ;   1  Beav.  1 ;  193 ;  16  Law  J.  Chan.  348  ;  11  Jur. 

2  Jur.  913 :  see  also  Davies  v.  Thor-  449.  555. 
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SECTION  n. 

WHAT  WORDS   WILL    NOT    CREATE   A  TRUST   FOR  THE   WIFE'S 

SEPARATE   USE. 


1.  Husband  not   excluded   unless 

intent  clear. 
2*  **  Husband  to  he/ve  no  pariJ' 

3.  Annuity    ta    be  purchased  in 

name  of  trustee  to  be  paid  to 
wife, 

4.  Interest  to  be  paid  to  wife  for 

lifcy  and  capital  to  such  uses 
as  she  "  whether  sole  or  mar^ 
ried**  should  appoint, 

5.  To  be  paid  to  wife  **  to  her,  to 

and  for  her  use/* 


it 


6.  "  Own  use  and  benefit^*'  "  own 

proper  use  and  benefit^  *^solt 
eofUroV 

7.  To  be  paid  into,  wtf^s  ^*  proper 

hands  for  her  own  use  and 
benefit/*  **  Own  absohsie  use 
and  benefit** 

8.  ToheappUedbf^wife^^farmain'' 

tenance  of  herself  and  children/* 

9.  *^ Not  to  be  charged  or  assigned/* 
10.   Trust  for  wife  for  Itfe,   kus- 

band  being  one  of  trustees^ 


1.  It  must  be  observed  that  Courts  of  Equity  will  not  deprire 
the  husband  of  his  wife's  property,  to  which  he  is  by  law 
iatitled,  unless  the  intention  be  clear  that  be  is  not  to  derive 
any  benefit  from  h,  and  that  it  shall:  be  for  the  personal 
use  and  disposition  of  his  wife,  (a) 

2.  Thus,  in  Brown  v.  Clark  (b\  the  testator  bequeathed 
to  his  sister  A  (a  married  woman),  and  to  B,  the  inta:*est  of 
his  residuary  estate,  in  equal  shares ;  upon  A's  death,  half 
of  the  principal  was  to  be  divided  amongst  her  children,  of 
which  the  husband  was  to  have  no  part,  but  it  was  to  be 
entirely  for  the  children ;  and  if  she  had  none  alive,  then  the 
sum  was  to  be  equally  divided  amongst  B's  children ;  and 
after  the  deaths  of  B  and  wife,  the  other  half  of  the  principal 
was  to  go  in  like  manner  amongst  his  children.  It  was  con- 
tended on  the  part  of  A,  that  as  it  was  expressed  that  the 


(a)  See  suprit^  voL  L  p.  137,  etseg.: 
also  Rich  v.  Cockell,  9  Yes.  370. 
377. 


(b)  3  Ves.  166. 
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busbond  should  have  no  part  whatever,  the  bequest  to  the 
wife  was  a  trust  for  her  separate  use ;  but  Lord  Alvanley 
was  oi  opinion  that  those  words  were  only  applicable  to  the 
principal  money,  of  which  the  wife  had  no  share,  and  not  to 
the  interest,  to  a  moiety  of  which  she  was  intitled  for  life :  the 
interest  therefore  being  given  to  her  without  qualification  or 
restrictioB,  it  was  subject  to  the  right  of  her  husband. 

3.  So,  also,  in  Dakins  v.  Beresford  (a),  B  devised  property 
to  C,  in  trust  to  sell,  and  out  of  the  produce  ^^  to  purchase, 
in  his  own  name,  an  annuity  of  80/.,  for  the  life  of  the  wife 
of  D,  and  to  pay  the  same  to  her  and  her  assigns."  D, 
although  living  apart  from  his  wife,  claimed  the  annuity; 
which  demand  was  resisted,  upon  the  ground  that  it  was  the 
intention  of  the  testator  that  the  wife  should  enjoy  the  an- 
nuity to  her  separate  use,  manifested  in  the  direction  to  C, 
to  purchase  it  in  his  own  name,  in  trust  for  the  wife  of  D ; 
but  the  Master  of  the  Rolls  declared,  that  as  there  were  no 
negative  words  in  the  will  to  exclude  the  husband,  he  could 
not  deprive  him  of  his  legal  right  to  the  annuity. 

It  is  observable  in  this  case,  that  the  bequest  amounted  to 
no  more  than  to  a  trust  to  pay  an  annuity  to  the  wife  for 
life.  Such  a  bequest,  therefore,  did  not  afford  that  clear  in- 
tention to  exclude  the  husband  from  his  marital  right,  as  a 
Court  of  Equity  requires  for  that  purpose ;  the  mere  inter- 
position of  a  trustee  never  having  been  held  sufficient  to 
manifest  any  such  intent. 

4.  Again^  in  Lumb  v.  Milnes  (6),  A  bequeathed  his  re- 
fflduary  personal  estate  to  trustees,  in  trust  to  pay  half- 
yearly,  a  part,  or  the  whole  of  the  interest,  upon  a  certain 
event,  to  his  niece  B  (the  wife  of  C)  for  life,  and  to  apply 
the  capital  to  such  uses,  &c.  as  B,  whether  sole  or  married, 
should  appoint,  as  therein  mentioned;  and  in  case  of  no 
appointment,  then  to  the  use  of  B's  legal  representatives,  in- 
eluding  C,  if  then  living.    The  question  was,  whether,  under 

(o)  1  Cha.  Ca.  194 :  see  also  Stan-        (b)  6  Yes.  617. 
toa  V.  Hall,  2  Ross.  &  M.  175. 
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the  above  bequest,  B  was  intitled  to  receive  the  interest 
of  A's  residuary  estate  separate  from  and  independently  of 
her  husband,  or  whether  his  assignees  (he  having  become 
a  bankrupt)  were  intitled  to  it  during  her  life.  And  Lord 
Alvanley  was  of  opinion,  that  the  words  of  the  will  were 
not  sufficient  to  give  the  annuity  to  B's  separate  use,  and 
that  therefore  the  assignees  were  intitled  to  it  upon  making 
a  provision  for  her.  This  case  appears  to  be  the  same  in 
principle  with  that  of  Brown  v.  Clark,  for  there  is  no  qualifi- 
cation nor  restriction  whatever  in  the  direction  as  to  the 
payment  of  the  interest  to  the  wife. 

5-  In  the  case  of  Jacobs  v.  Amyatt  (a),  the  testatrix 
bequeathed  the  residue  of  her  estate  to  or  in  favour  of  B, 
then  a  minor,  and  unmarried,  to  be  placed  at  interest  until 
she  attained  the  age  of  twenty-one,  or  married ;  in  either  of 
which  events  she  was  to  receive  the  capital,  with  the  ac- 
cumulations that  were  directed  to  be  paid  to  her,  to  and  for 
her  use  during  her  life,  with  limitations  over.  She  married 
under  age,  and  claimed  the  property  as  bequeathed  to  her 
separate  use ;  but  the  Master  of  the  Rolls,  by  whom  the 
cause  was  first  heard,  decided  against  her  claim  in  favour  of 
the  husband's  marital  right ;  and  his  Honour's  decree  was 
afterwards  confirmed  by  the  Chancellor  upon  appeal. 

6.  Legacies  to  married  women  for  their  "  own  use  and 
benefit "  have  been  held  not  to  be  separate  property  (6),  as 
also  have  gifts  to  the  wife's  "  absolute  use"  (c),  to  her  "  own 
proper  use  and  benefit"  (rf),  "to  be  under  her  sole  control."  (e) 

7.  The  same  construction  has  been  given  to  the  words  to 
be  paid  "  into  her  own  proper  hands,  to  and  for  her  own 

(a)  Stated  in  a  note  to  Beresford  {c)  Ex  parte  Abbott^    1    Deac 

V.  Hobson,  1  Mad.  376.  338. 

{b)  Jobnes  v,  Lockhart,  cited  3  (d)  Blacklow  v,  Lawes,  2  Hare, 

B.  C.  C.  383,  Belt's  ed. :  Wills  v,  49,  where  the  authorities  were  con- 

Sayers,   4  Madd.  409 :   Roberts  v,  sidered  by  V.  C.  Wigram. 

Spicer,   5   Madd.   491 :    Beales  t?.  (c)  Massej  v.  Parker,  2  M.  &  K. 

Spencer,  2  Y.  &  C.  C.  C.  651 :  Ken-  174. 
sington  v,  DoUand,  2  M.  &  K.  184. 
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use  and  benefit/'  (a)  And  it  seems  that  a  bequest  to  a 
woman  or  her  assigns  during  her  life  ^^  for  her  and  their 
own  absolute  use  and  benefit/'  is  not  a  gift  to  her  separate 

1186.(6) 

8.  In  Wardle  v.  Claxton  (c),  where  a  testator  bequeathed 
his  residuary  estate  to  trustees  in  trust  to  pay  the  income  to 
his  wife  for  her  life,  to  be  by  her  applied  for  the  maintenance 
of  herself  and  such  children  as  he  might  leave  at  his  death,  it 
was  held  not  to  be  a  gift  to  the  wife's  separate  use. 

9.  In  the  late  case  of  Gilchrist  v.  Oator  (d),  where  a  testator 
gave  an  annuity  to  an  unmarried  niece,  to  a  married  niece, 
and  to  a  nephew,  and  declared,  that  as  to  the  annuity  to  the 
unmarried  niece  and  the  nephew,  they  should  not  charge  or 
asfflgn,  and  if  they  did  so,  the  annuity  should  go  to  his 
residuary  legatee;  and  as  to  the  annuity  to  the  married 
niece,  it  should  be  for  her  separate  use,  independent  of  any 
husband,  it  was  held  that  the  annuity  to  the  unmarried 
mece  was  not  given  to  her  separate  use. 

10.  Where  a  testator  gave  a  moiety  of  the  residue  of  his 
estate  to  the  husband  and  another  person,  as  trustees,  in 
trust  for  the  wife  for  her  life,  the  circumstance  of  the 
husband  being  named  as  one  of  the  trustees  was  held  not  to 
be  a  sufficient  ground  for  inferring  that  the  testator  intended 
that  she  should  take  the  life  interest  in  the  trust  fund  to  her 
separate  use :  it  was  not  necessary  to  determine  what  might 
be  the  inference  if  her  husband  was  named  as  the  sole  trustee 
of  a  fund  given  to  the  wife  for  life,  (e) 

(a)  Tyler  v.  Lake,  4  Sim.  144 ;  (d)  U  Jur.  448. 

&  C.  2  Buas.  &  M.  183.  (e)  Ex  parte  Beilby,  1  Glyn  &  J. 

{b)  Rycroft  v.  Christie,  3  Beav.  167:  Kensington  v.  Dollond,  2  M.  & 

241.  K.  184. 

(c)  9  Sim.  524;  3  Jur.  145. 
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SECTION  m. 

WHAT   WORDS  WILL   CREATE   A   TRUST  FOR  THE  WIFE'S 

SEPARATE  USE. 


1.  "  Sole  and  separate  use/'  *^sole 

useJ' 

2.  "  Ottm  use  ^,^    ^free  from 

power  of  husband!* 

4.  Any  words  sufficient  where  in- 

tent appears, 

5.  "  To  enjoy  and  receive/* 

6.  For    the  ''livelihood**    of  the 

wife, 

7.  "  Wife*s  receipt  to  be  a  suffi- 

dent  discharged 


8.  '*  To  be  paid  into  her  proper 

hands." 

9.  Securities  to  be  given  to  her  "  on 

demand.** 

10.  For  wife's  **  support  and  matn- 

tenance/* 

1 1.  Legacy  '*  in  addition  **  to  former 

gift  to  separate  use. 

12.  Wife  absolutely  intitled  to  ca^ 

pital  where    dividends  to  be 
paid  to  separate  use. 


1.  The  following  words  have  been  held  to  create  a  trust  for 
the  wife's  separate  use :  "  sole  and  separate  use  "  (a),  "  sole 
use,  benefit,  and  disposition."  (b) 

2.  So  have  the  words  "  for  her  own  use,  and  at  her  own 
disposal"  (c),  "  own  sole  use  "  (d),  "  sole  use  and  benefit"  (e), 
"  free  from  the  power  of  her  husband."  (/) 

3.  And  where  there  was  a  bequest  of  a  fund  to  a  married 
and  unmarried  woman,  "  to  be  equally  divided  between  them, 
share  and  share  alike,  for  their  own  use  and  benefit,  indepen- 
dent of  any  other  person,"  it  has  been  held  to  be  a  gift  for 
their  separate  use.  (g) 


(a)  Parker  v.  Brooke,  9  Ves.  583. 

(b)  Ex  parte  Bay,  1  Madd.  199. 
(e)  Prichard  v.  Ames,  1  Turn.  & 

Russ.  222:    see  also  Inglefield  v. 
Coghlan,  2  ColL  247. 

{d)  Ex  parte  KiUick,  3  Mont  D. 
&  D.  480 ;  13  Law  J.  N.  S.  Bank. 
6  ;  8  Jur.  67.  As  to  the  meaning  of 


the  word  ^'sole"  when  applied  to  a' 
married  woman,  see  Berchtoldt  v. 
M.  Hertford,  8  Jur.  50. 

(e)  ^^- V.  Ljne,  Younge  £q.  Ex. 
562. 

(/)  Ogle  V.  Corthom,  9  Jur.  325. 
(g)  Margetts  v.  Barringer,  7  Sim. 
482. 
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4.  Indeed,  no  particular  form  of  words  is  necessary  to  raise  a 
trust  for  the  separate  use.  (a)  Whenever  it  appears,  either 
from  the  nature  of  the  transaction,  as  in  the  instance  of  a 
settlement  in  the  contemplation  of  marriage,  where  the 
hushand  is  a  party,  or  from  the  whole  context  of  the  in- 
strument limiting  to  the  wife  the  property,  that  she  was  in- 
tended to  have  it  to  her  sole  use,  that  intention  will  be 
carried  into  efiect  by  a  Court  of  Equity. 

5.  Thus,  in  Tyrrell  v.  Hope  (J),  (the  case  of  a  settlement 
before  marriage),  when  the  deed  was  read  over  to  the  wife, 
and  before  its  execution  she  observed  that  there  was  a 
mistake,  for  that  the  moiety  of  certain  premises  limited  to 
her  mother  for  life,  was  after  her  death  limited  to  the 
husband  for  life,  and  not  to  her  own  separate  use,  as  had 
been  agreed  upon ;  she  therefore  having  refused  to  execute 
the  settlement  unless  the  mistake  was  rectified,  the  husband 
signed  a  note,  by  which  he  agreed  with  his  intended  wife, 
that  ^^  she  should  enjoy  and  receive  the  issue  and  profits  of  a 
moiety  of  the  estate  then  in  the  possession  of  her  mother, 
after  the  mother's  death."  This  note  was  satisfactory,  and 
then  the  wife  executed  the  settlement.  The  husband  having 
become  a  bankrupt,  the  Master  of  the  Rolls  decided  against 
the  claims  of  the  husband's  assignees  to  his  property,  holding 
that  it  was  a  trust  in  the  husband  to  the  wife's  separate  use. 
His  Honour  observed,  that  the  words  in  the  note  could  admit 
of  no  other  construction  than  that  the  property  should  be  for 
the  wife's  separate  use ;  and  asked,  to  what  end  she  should 
receive  the  profits,  if  they  were  to  be  the  husband's  property 
the  next  moment.  He  added,  that  the  word  "  enjoy  "  was  very 
strong  to  imply  a  separate  use  to  the  wife. 

6.  So  also  in  Darley  v.  Darley  (c),  Lord  Hardwicke  is 
reported  to  have  said  that  technical  words  were  not  neces- 
sary to  create  a  separate  trust  for  the  wife,  and  that  the  word 
"livelihood"  was  sufficient  to  show  the  intention  of  the 

(a)  Stanton  v.  Hall,  2  Russ.  &         (b)  2  Atk.  558. 
M.  180.  (c)  3  Atk.  399. 
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donor  that  the  property  should  be  to  her  sole  and  separate 
use.  According  to  this  opinion,  if  a  devise  were  made  to  the 
husband,  or  a  trustee  for  the  wife's  livelihood,  the  property 
would  not  belong  to  the  husband,  but  to  his  wife  as  a  feme  sole. 

7.  Again,  in  Lee  v.  Prieaux  (a),  the  testatrix  bequeathed 
to  Ann  Hill,  widow,  for  life,  an  annuity  of  10/.,  out  of  certain 
stock  which  she  vested  in  a  trustee ;  and  she  directed  the 
surplus  dividends  to  be  paid  to  Sophia  Lee,  a  married  woman ; 
she  also  ordered  the  whole  dividends  to  be  paid  to  Sophia 
after  the  annuitant's  death,  during  Sophia's  life:  and  she 
declared  that  her  trustee  "  should  not  be  troubled  to  see  to 
the  application  of  any  sum  or  sums  paid  to  the  said  Ann  Hill 
and  Sophia  Lee,  but  that  their  receipts  in  writing  should  be 
sufficient  discharges  to  her  said  trustee,"  &c.     Lord  Alvanley 
was  of  opinion,  that  although  the  words  "  notwithstanding 
the  coverture  of  Sophia  Lee  "  were  omitted,  and  no  notice  of 
her  then  marriage  was  taken,  yet  that  the  other  expressions 
in  the  clause  were  sufficient  to  intitle  the  wife  to  the  dividends 
as  her  separate  property.     His  Honour  observed,  that  two 
women  were  the  objects  of  the  testatrix's  bounty ;  the  one  a 
widow,  and  the  other  a  married  woman.    With  respect  to  the 
former,  the  testatrix  might  have  used  these  words  as  a  caution 
against  any  future  husband  having  a  right  to  the  money ;  they 
must  have  their  meaning,  and  that  probably  the  testatrix 
might  have  inserted  the  words,  ^^  her  receipt  shall  be  a  suffi- 
cient discharge,"  in  consideration  of  Sophia  being  a  married 
woman,  who  was  in  that  situation  which  otherwise  prevented 
her  giving  such  an  acquittance ;  and  that  if  these  words  had 
no  meaning,  the  testatrix  might  as  well  have  omitted  them. 
His  Honour  was  therefore  of  opinion,  that  there  was  a  clear 
intent  to  be  collected  from  the  words  of  the  clause,  that  the 
testatrix  meant  that  Sophia,  though  a  married  woman,  should 
have  the  power  to  give  a  discharge,  so  as  to  bar  her  husband. 

8.  In  Hartley  v.  Hurle  (J),  the  testator  gave  the  annual 

(a)  3  Bro.  C.  C.  3S2.  (b)  5  Ves.  Jun.  640. 
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produce  of  the  trust  fund  created  by  his  will,  subject  to 
debts,  legacies,  and  annuities,  &c.,  in  trust  for  his  daughter 
Ann  Hurle,  as  therein  mentioned,  to  be  paid  by  his  trustees 
into  her  proper  hands ;  and  Lord  Alvanley  said,  he  conceived 
that  this  was  to  her  sole  and  separate  use.  (a) 

9.  So,  in  Dixon  v.  Olmius  (6),  the  bequest  was  of  a  bond 
and  mortgage  debts  to  the  testator's  niece  B,  a  married 
woman,  with  a  direction  that  they  should  be  delivered  up  to 
her  whenever  she  should  demand  or  require  the  same.  The 
question  was,  whether  these  securities  were  to  be  considered 
as  given  to-  B  for  her  separate  use.  And  the  Chancellor 
said,  that  as  these  securities  were  to  be  given  up  to  B  on 
her  demand,  her  husband  could  not  have  obtdned  them  from 
the  executors  without  a  demand  made  by  B,  which  gave  her 
the  dominion  over  them ;  they  must  therefore  be  considered 
as  given  to  her  separate  use. 

10.  In  Cope  V.  Cope  (c),  where  a  legacy  had  been 
^ven  to  trustees  for  the  support  and  maintenance  of 
the  wife  of  A,  and  for  the  support  and  education  of  his 
children,  and  there  were  no  children  of  A  at  the  testator's 
death,  it  was  held  that  the  wife  took  the  legacy  absolutely 
for  her  separate  use. 

11.  In  a  late  case  (d),  where  a  legacy  having  been  given 
to  the  wife  for  her  separate  use,  a  further  annuity 
was  by  a  codicil  given  to  her  "in  addition,"  it  was  held 
that  it  was  also  given  to  her  separate  use. 

12.  It  may  be  here  observed  that  a  gift  of  stock  to 
trustees  in  trust  to  pay  the  dividends  to  a  married  woman 
for  her  separate  use,  not  limited  to  her  life  or  any  other 
period,  gives  her  an  absolute  right  to  the  capital,  (e) 

(a)  See  18  Veg.  Jim.  434.  487 :  Adamson  v.  Armitage,  Coop. 

(b)  2  Cox's  Rep.  414.  283 ;  19  Yes.  416.    As  to  the  con- 

(c)  2  T.  &  C.  Eq.  Ex.  543.  struction  of  gifts  to  the  wife  '<  to  be 
{d)  Day  V.  Croft)  4  Beav.  561:  settled  upon  her,"  see  Young  v.  Mac- 

and  see  Yeaejv.  Yesej,  12  Jur.  548.     intosh,   13  Sim.  445 ;  7  Jur.  382 : 

(e)  Elton  V.  Shepherd,  1 B.  C.  C.     Laing  v,  Laing,  10  Sim.  315. 
532:  Haig  v.  Swinej,  1  S.  &  St. 
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SECTION  IV. 

OF  TRUSTS  FOR  THE  WIFE'S  SEPARATE  USE,  WHERE  TRUSTEES 

HAVE  NOT   BEEN   INTERPOSED. 


1.   Where    no    trustee^     husband 
trustee  for  wife, 

4.  Trustees  for  person  under  whom 

wife  claimed  held  to  be  trustees 
for  her, 

5.  Husband  "^ioj^ioTi  trustee  where 

property  vested  in   him  for 
wifis  separate  use, 

6.  Wif^s  equity  enforced  against 

purchaser  from  husband  with 
notice  of  trust 


7.  Effect  of  husbands  agreement 
before  marriage  that  wife  shaU 
have  property  for  separate 
use, 

S,  To  what  property  such  agree- 
ment as  to  wif^s  property  m 
general  terms  applies, 

9.  Where  devise  in  trust  for  wif^s 
separate  use,  legai  estate  wiU 
remain  in  trustee, 

10.  Secus,  where  limitation  in  deed. 


1.  The  interposition  of  trustees  seems  to  have  been  at  first 
considered  necessary  in  order  to  protect  the  wife's  separate 
interest  (a) ;  but  it  has  been  established  ever  since  the  year 
1725,  that  if  land  or  personalty  be  devised  or  settled  to 
or  upon  a  married  woman  for  her  separate  use,  without  the 
precaution  of  vesting  it  in  trustees,  still,  in  equity,  the 
intention  will  be  effectuated,  and  the  wife's  interests  pro- 
tected by  the  conversion  of  her  husband  into  a  trustee  for 
her. 

2.  Thus,  in  Bennet  v.  Davis  (6),  A  devised  his  real  estates 
to  his  daughter  B,  the  wife  of  C,  in  fee  for  her  separate  use, 
exclusively  of  her  husband ;  and  he  declared  that  C  should 
not  be  tenant  by  the  curtesy,  nor  have  the  lands  for  his 
life  if  he  survived  B ;  but  that  on  B's  death  they  should 
descend  to  B's  heirs.  The  defendant  Davis  was  assignee 
under  a  commission  of  bankruptcy  which  had  issued  agunst 

(a)  Harvey  v.  HarTey,  1  P.  W.        (b)  2P.  W.  316:  Douglas  v.  Con- 
125 :  Burton  v.  Pierpoint,  2  P.  W.    greve,  1  Beav.  72. 
79. 
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C ;  and  upon  the  wife's  bill  to  compel  an  assignment  of  the 
lands  to  her  separate  use,  it  was  resisted  by  Davis,  upon 
the  ground  that  the  estate  not  having  been  conveyed  to 
trustees  for  the  wife's  separate  use,  the  husband's  legal  right 
to  the  profits  attached,  notwithstanding  the  contrary  in- 
tuition apparent  upon  the  will,  and  that  therefore  he,  Davis, 
as  the  husband's  assignee,  was  intitled  to  them;  but  the 
Master  of  the  Rolls  decreed  in  favour  of  the  wife,  declaring 
that  the  husband  took  as  a  trustee  for  her,  and  that  there 
was  no  difference  where  the  trust  was  created  by  the  act  of 
the  party,  and  where  by  the  act  of  the  law ;  also  that  the 
assignee,  claimiug  under  the  husband,  took  the  property, 
subject  to  the  same  trust. 

3.  So,  in  Parker  v.  Brooke  (a),  the  testator  bequeathed 
to  the  separate  use  of  his  daughter  (a  married  woman)  for 
life,  remainder  to  her  children,  leasehold  estates  after  the 
death  of  her  mother ;  and  although  no  trustees  were  inter- 
posed, the  husband  was  considered  a  trustee  for  his  wife. 
And  in  Rich  v.  Cockell  (6),  Lord  Eldon  said,  that  it  was 
perfectly  settled  that  a  husband  might  in  a  Court  of  Equity 
be  a  trustee  for  the  separate  use  of  his  wife. 

4.  A  Court  of  Law  has  even  extended  its  protection  to 
the  wife  against  the  husband,  when  no  trustees  were  ap- 
pointed in  the  deed  by  which  her  title  to  separate  property 
was  created,  holding  that  persons  named  in  a  will  as  trustees 
for  the  person  from  whom  she  claimed,  were  abo  to  be 
considered  trustees  for  her. 

Thus,  in  Davidson  v.  Atkinson  (c),  the  testator  devised 
some  lands  in  which  collieries  had  since  been  discovered,  to 
three  persons,  in  trust  to  sell  for  the  benefit  of  others, 
of  whom  B  (afterwards  the  wife  of  A)  was  one  ;  and  until 
sale,  the  trustees  were  to  receive  the  rents,  and  to  pay  a 
part  of  them  to  B,  for  her  sole  and  separate  use.     The  lands 

(a)  9  Yes.  583  :    see  also  New-        (5)  Ibid.  375. 
lands  V.  Paynter,  4  M.  &  C.  408 ;  10        (c)  5  Term  Bep.  434. 
Siou  378 ;  4  Jur.  282. 
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were  not  sold,  and  the  trustees  let  the  collieries.  Before  B's 
marriage,  she  conveyed  one-eighth  part  of  the  profits  of  the 
collieries  to  C,  the  plaintiff's  wife  {not  to  a  trustee  for  her\  to 
her  sole  and  separate  use.  The  trustees  in  the  will  having 
no  notice  of  the  conveyance  to  C,  paid  to  B  her  share  of 
the  rent  under  the  will.  C's  husband  brought  an  action  of 
assumpsit  against  the  husband  of  B,  to  recover  one-eighth 
part  of  the  rent,  upon  the  ground  that,  as  no  trustee  was  ap- 
pointed for  the  plaintiff's  wife  in  the  conveyance  made  to 
her,  it  was  in  law  a  conveyance  to  the  husband,  who  alone 
had  a  right  to  sue  for  the  money ;  but  the  Court  held  that 
the  trustees  under  the  will,  in  whom  the  legal  estate  was 
vested,  were  to  be  considered  as  trustees  for  C,  the  plaintiff's 
wife,  and  that  the  husband  was  not  intitled  to  recover  in  the 
action;  Lord  Kenyon  observing,  that  the  interests  of  the 
plaintiff  and  his  wife  were  in  direct  opposition  to  each 
other,  and  that  if  the  Court  permitted  him  to  recover  the 
money  which  was  intended  for  her  separate  use,  her  separate 
right  would  be  destroyed. 

5.  The  above  are  cases  where  the  property  was  given  by 
strangers  to  the  wife's  separate  use ;  but  the  principle  equally 
applies,  and  even  more  strongly,  when  the  estate  is  given  to 
the  husband  for  her  separate  use.  (a)  In  these  instances  he 
will  be  a  trustee  for  his  wife  of  such  property,  and  the  wife's 
equity  to  it  will  be  enforced  against  assignees  in  bankruptcy, 
and  under  the  insolvent  debtors  acts,  and  against  trustees 
under  a  conveyance  from  the  husband  to  pay  debts.  (6) 

6.  In  the  case  of  Parker  v.  Brooke  (c),  the  wife's  equity 
was  enforced  against  a  purchaser  from  her  husband  with 
notice  of  the  trust.  In  that  case,  the  husband  in  the 
year  1791  mortgaged  leasehold  estates  which  had  been  be- 
queathed to  his  wife's  separate  use  for  life,  remainder  to 


(a)  3  Atk.  399 ;  9  Ves.  369.  Newlands  v.  Payntcr,  4  M.  &  C. 

(ft)  See  the  cases  of  ex  parte     409 ;  10  Sim.  378 ;  4  Jur.  282. 
Wells,  2  Moat.  D.  &  D.  504 :   and        (c)  $  Yes.  683. 
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her  children,  without  the  intervention  of  a  trustee ;  and  he 
obtained  reversionary  leases  of  the  premises  for  ninety-nine 
years,  determinable  on  a  life.  He  also  in  1792  made  another 
mortgage  of  all  the  premises,  which  securities  it  was  in  1794 
agreed  should  be  assigned  to  the  defendant  Brooke,  but  which 
agreement  was  not  carried  into  effect.  In  1800  Brooke  ob- 
tained possession  of  the  lands,  in  an  ejectment  brought  by 
him  against  the  husband,  upon  the  latter's  confession  of  the 
action.  The  husband  then  died,  and  after  that  event  the 
wife  and  her  child  filed  a  biU  against  Brooke  and  the  mort- 
gagees, charging  them  with  notice  of  the  will,  and  that  Brooke 
obtained  possession  of  the  premises  in  collusion  with  the 
husband,  &c. ;  and  they  prayed  an  assignment  of  the  original 
terms  to  trustees  for  them,  upon  the  trusts  for  the  will,  can- 
cellation of  the  mortgages,  delivery  up  of  the  reversionary 
leases,  possession  of  the  premises,  and  an  account  of  profits 
on  payment  of  the  fines.  Brooke  insisted  upon  his  agree- 
ment, as  being  for  a  valuable  consideration.  The  mortgagees 
stated  (in  answer  to  a  charge  in  the  bill),  that  the  mortgage 
monies  were  paid  when  the  securities  were  obtained.  It  was 
in  evidence  that  the  reversionary  leases  were  beneficial,  and 
were  granted  to  the  husband  upon  his  representations  that 
he  was  intitled  to  the  privilege  of  those  reversionary  leases 
under  the  will  of  the  former  tenant.  Sir  William  Grant,  M.  R. 
deddled  that  there  was  no  distinction  between  the  mortgage 
of  the  original  and  of  the  reversionary  leases,  that  the  trust  in 
both  cases  referred  to  the  same  circumstances,  and  that  there 
was  equally  notice  in  both.  His  Honour  observed,  that  the 
whole  originated  in  mistake  of  the  law,  and  the  effect  of  the 
omission  of  trustees;  that  there  was  complete  notice,  for 
those  who  drew  the  deed  introduced  the  history  of  the  trans- 
action, as  loying  the  foundation  for  the  husband's  right  to 
the  renewed  lease.  The  decree  was  in  favour  of  the  wife  and 
child,  and  an  account  directed,  in  conformity  with  the  prayer 
of  the  bin. 
7.  So,  where  the  husband,  before  marriagei  agrees  by  writing 


218 


AGBEEMENT  HOW  CONSTRUED. 


that  his  wife  shall  be  intitled  to  specific  parts  of  real  or 
personal  estate  for  her  separate  use,  but,  in  consequence  of  the 
property  not  having  been  so  actually  settled,  the  legal  tide  to 
it  becomes  vested  in  him  by  the  subsequent  marriage,  in  all 
such  cases  the  husband  will  be  a  trustee  of  the  funds  for  her 
separate  use.  (a) 

8.  If  the  agreement  merely  gives  to  the  wife  disposing 
power  over  her  property  in  general  terms,  it  will  be  construed 
to  apply  only  to  what  she  has  at  the  time,  and  not  to  subse- 
quent acquisitions.  (6) 


(a)  If  the  agreement  is  not  in 
writing,  the  non-reduction  of  it  into 
writing  must  be  owing  to  the  frau- 
dulent conduct  of  the  husband,  other- 
wise the  statute  of  frauds  will  inter- 
pose between  the  wife's  equity  and 
the  liability  of  the  husband  to  per- 
form his  promise.  See  ante,  p.  113, 
where  this  subject  is  discussed* 
Where,  however,  a  settlement  is  ac- 
tually made  before  marriage,  and  it 
appeared  to  have  been  intended  to 
secure  the  wife's  property  for  her 
separate  use,  but  the  deed  as  framed 
is  defective  in  that  particular,  a 
court  of  equity  will  rectify  the 
mistake  from  the  internal  evidence 
in  the  instrument.  See  ante,  p. 
150.  And  where  a  plain  mistake 
has  been  made  in  preparing  the 
instrument,  parol  evidence  is  ad- 
missible, though  received  with  great 
caution.  See  the  cases  collected  in 
1  Sug.  v.  &  P.  p.  258,  10th  ed.,  ei 
seq, :  Barstow  o.  Ellvington,  5  Ves. 
593 :  Beaumont  o.  Bramley,  1  Turn. 
&  Buss.  41 :  Ball  v.  Storie,  1  S.  & 
W.  210:  Pearce  v.  Verbeke,  2 
Beav.  336 :  Harbidge  o.  Wogan,  5 
Hare,  258 ;  15  Law  J.  N.  S.  Chan. 
281 ;  10  Jur.  703 :  Duke  of  Bed- 
ford  V.  M.  of  Abercom,  Breadalbane 
V.  Chandos,  2  M.  &  C.  711.    How- 


ever,  if  an  error  be  discovered  in  the 
deed  prior  to  its  execution,  and  a 
parly  to  it  refuse  for  that  reason  to 
sign  it  until  a  memorandum  in 
writing,  corrective  of  the  mistake, 
be  prepared  and  signed  by  a  parly 
or  parties  to  the  settlement,  in  that 
case  the  deed  will  be  altered  or  con- 
trolled  by  the  subsequent  instru- 
ment, in  that  particalar,  as  it  was 
admitted  in  Terrell  o.  Hope,  2  Atk. 
558—560,  stated  ante,  p.  211 ;  be- 
cause both  instruments  were  executed 
at  the  same  time,  and  are  to  be 
considered  and  construed  as  one 
deed.  When  a  settlement  is  made 
after  marriage,  in  pursuance  of  ar- 
ticles entered  into  before  its  cele- 
bration, and  the  deed  is  required  for 
the  above  reason  to  )>e  rectified,  a 
court  of  equity  will  not  comply  with 
the  request  without  a  production  of 
such  articles,  or  other  competent 
evidence  of  their  contents^  if  the 
original  be  lost,  Cordwell  o.  Mackrill, 
AmbL  517.  What  will  and  will  not 
be  a  good  settlement  by  the  husband 
to  the  separate  use  of  his  wife,  against 
his  creditors,  or  a  purchaser,  the 
reader  will  find  treated  of  in  the 
preceding  book. 

(b)  Pilkington  v.  Cuthbertson,  1 
Bra  P.  C.  337. 
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9.  Where  there  is  a  devise  to  trustees  for  the  wife's 
separate  use  in  terms  which  would  execute  the  use  in  the 
wife,  the  Courts  will  hold  the  legal  estate  to  be  vested  in  the 
trustees,  in  order  to  effectuate  the  testator's  intention  by  ex- 
cluding the  control  of  the'  husband,  (a) 

10.  But  a  deed  will  not  be  thus  construed,  (b) 

(a)  Neville  v.  Saunders,  1  Vem.        (b)  WHliainB  v.  Waters,  13  Mees. 
416 :  Jones  v.  Ld.  Sajk  Seal,  1  Eq.     h  WeL  166. 
Ab.  383 :  Harton  v.  Harton,  7  T.B. 
652:  Hawkins  V.  Loscombe^  2  Swanst 
891. 
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CHAPTER  11. 

OF  THE  WIFE'S  POWER  OF  DISPOSITION  OVER  HER  SEPARATE 

ESTATE. 


I.  May  dispose  of  personal  estate 

as  feme  sole. 
3.  Fettiplace  y.  Gorges, 
5.  Although  reversionary. 

7.  Whistler  v.  Newman, 

8.  Mrm  Roper* s  remarks  thereon. 

9.  Maydisposeas  feme  sole  of  rents 

and  profits  of  real  estate, 
\0,  But  not  of  estate  in  fee  where 
no  power  to  appoint, 

11.  WiU  of  such  estate  void, 

12.  May  dispose  of  satings  of  se- 

parate estate. 


14.  Cannot  devise  produce  of  se- 

parate  estate    if  invested  m 
land, 

15.  Wearing  apparel  bought  with 

produce  of  separate  estate, 

16.  Arrears  of  separate  estate  due 

at  time  of  second  marriage, 

17.  Wif^s  grants  out  of  or  incum- 

brances  on^    separate   estate 
valid, 

20.  Mores  v.  Huish, 

21.  Mr,Ropej^s  observations  there- 

on. 


1.  With  respect  to  personal  estate,  it  has  been  settled  since 
the  case  of  Fettiplace  v.  Gorges  (a),  that  when  personal 
property  is  actually  given  or  settled,  or  is  agreed  to  be  given 
or  settled,  to  the  separate  use  of  a  married  woman,  she  may 
dispose  of  it  as  a  feme  sole  to  the  full  extent  of  her  interest. 
2.  In  Peacock  v.  Monk  (6),  Lord  Hardwicke  said,  "  that 
where  there  is  an  agreement  between  husband  and  wife 
before  marriage,  that  she  shall  have  to  her  separate  use 
either  the  whole  or  particular  parts  of  her  personal  property, 
she  may  dispose  of  it  by  acts  in  her  lifetime  or  by  her  will." 
But  this  observation  applied  to  noiarriage  contracts  only 
to  which  the  husband  was  a  party;  the  general  principle 
applicable  to  all  cases  was  that  upon  which  the  decision  of 


(a)  1  Yes.  Jan.  46 ;  3  Bro.  C.  C.  8. 


(6)  2  VeB.  Sen.  191. 
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Fettiplace  t;.  Gorges  was  founded^  namely,  that  when  once 
the  wife  is  permitted  to  take  personal  property  to  her 
separate  use  as  a  feme  sole,  she  must  so  take  it  with  all  its 
privil^es  and  incidents,  one  of  which  is  the  jv^  disponendu 

3.  Fettiplace  v.  Gorges  was  to  the  following  effect.  The 
husband  being  embarrassed  and  obliged  to  go  abroad,  con- 
veyed all  his  estates  in  trust  to  pay  his  debts,  and  an  annuity 
of  200/.  to  the  separate  use  of  his  wife,  and  not  to  be  subject 
to  his  debts  or  control.  She  was  also  intitled  to  lOOOZ.  stock 
under  the  will  of  A,  bequeathed  in  trust  for  her  sole  and  sepa- 
rate use*  After  the  wife's  death,  a  writing  signed  by  her  was 
found,  by  which  she  left  all  her  personal  estate  and  every 
thing  belonging  to  her  to  B.  The  husband,  being  the  sur- 
vivor, claimed  two  sums  of  1000/.  and  1900/.  stock,  which 
were  found  at  her  death  in  the  names  of  trustees  for  her  sole 
and  separate  use.  But  Lord  Thurlow  dismissed  the  bill 
upon  the  principle  before  stated. 

4.  That  case  was  followed  by  Rich  v.  Cockell.  (a)  There 
500/.,  three  per  cent,  consols,  were,  by  the  will  of  A,  vested 
in  trustees,  in  ^^  trust  to  pay,  transfer,  and  dispose  of  the 
same,  and  every  part  of  the  fund,  and  also  of  the  dividends, 
&c.,  for  the  sole  and  separate  use  and  benefit  of  her  daughter 
B,  the  wife  of  C,  as  she  should  direct  or  appoint,"  with  a 
direction  that  B's  receipt  should,  notwithstanding  the 
marriage,  be  a  good  discharge  to  the  trustees,  in  the  pay- 
ment or  disposal  thereof  according  to  her  free  will  and 
pleasure.  The  husband  obtained  a  transfer  of  the  stock. 
B,  his  wife,  made  a  will  disposing  of  400/.,  part  of  the  stock, 
for  a  transfer  of  which  the  suit  was  instituted  by  the  legatee 
against  the  husband ;  and  Lord  Eldon  decreed  accordingly, 
observing  that  the  first  will  only  expressed  a  trust  for  the 
wife's  separate  use,  not  determining  as  to  the  power  of  dis- 
position, whether  by  deed,  or  will,  or  other  writing,  but  that 


(a)  9  Yes.  369 :  see  also  Wag-    diaU  v.  Burchall,  3  Add.  EccL  B. 
staff  V.  Smiib,  9  Yes.  520 :  and  Bur-    263. 
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the  nature  of  her  interest  was  settled,  viz.  that  the  trust 
being  for  her  separate  use,  she  was  enabled  to  dispose  of  it 
by  will  as  an  incident  to  such  interest,  or  she  might  have  a 
power  to  dispose  by  an  instrument  not  amounting  to  a  will 
supported  in  that  Court  as  a  direction  or  appointment. 

5.  And  the  wife  has  the  same  power  of  disposing  of  rever- 
sionary interests,  where  settled  to  her  separate  use,  as  of 
interests  in  possession. 

6.  Thus,  in  Sturgis  v.  Corp  (a),  money  in  the  funds,  in 
which  A  had  a  life  interest,  was  vested  in  trustees,  in 
trust,  after  the  death  of  A,  to  pay  the  dividends  into  the 
proper  hands  of  B,  for  her  sole  and  separate  use  for  life, 
whose  receipts  should  be  good  discharges;  and  after  her 
death  the  capital  was  given  to  C.  D,  the  husband  of  B, 
purchased  C's  interest,  and  then  B  and  D  sold  by  auction 
their  reversionary  interest,  A  being  still  livmg.  The  pur- 
chaser, before  he  would  complete  his  contract,  required  B's 
consent  in  Court  for  the  passing  of  her  reversionary  estate 
for  life.  And  Sir  William  Grant  said,  that  where  property 
was  settled  to  the  separate  use  of  a  married  woman,  her  ex- 
amination was  unnecessary.  That  if  the  principle  was,  that 
the  wife  is,  as  to  that  property,  a  feme  sole,  and  has  a  dis- 
posing power  as  such,  then  B  had  as  much  a  disposing  power 
over  her  reversionary  interest  as  over  her  interest  in  pos- 
session, (b) 

7.  Mr.  Roper  notices  the  case  of  Whistler  v.  Newman  (c) 
as  at  variance  with  the  authorities  which  have  been  just 
stated. 

There,  upon  the  marriage  of  Mrs.  Newman,  1200/.,  3^ 
per  cent.  Bank  annuities  (her  property),  were  vested  in  trus- 
tees, in  trust  to  pay  the  dividends  into  her  hands  for  life,  for 
her  sole  and  separate  use,  and  which  were  not  to  be  liable  to 

(a)  13  Yes.  190.  (c)  4  Yes.   129:    see  Moiea  v. 

(b)  See  also  Headen  v.  Rofiher,     Huish,  5  Yes.  692. 
M'Gleland  &  You.  89 :  and  Major 

V.  Lanslej,  2  Buss.  &  M.  355. 
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her  husband's  debts,  &c.  Her  receipt  too  was  declared  to  be 
a  good  discharge.  The  trustees  sold  the  stock  at  the  request 
of  Mr.  and  Mrs.  Newman,  and  paid  to  him,  with  her  consent, 
the  proceeds.  He  afterwards  became  insolvent,  and  died. 
The  trustees  then  replaced  the  stock ;  and  the  question,  so 
&r  as  concerned  the  widow,  was,  whether,  as  the  fund  had 
been  sold  at  her  instance  and  request,  she  did  not  dispose  of 
the  dividends  to  which  she  was  intitled  to  her  separate  use 
for  life  in  favour  of  her  husband.  Lord  Rosslyn  decided  in 
the  negative,  and  that  she  was  intitled  to  the  dividends 
which  had  accrued  since  her  husband's  death.  His  Lord- 
ship's reasons  were,  because  this  case  differed  from  the  others 
on  the  subject  that  it  was  between  the  widow  and  her 
trustees,  and  not  between  her  and  her  separate  creditors, 
and  that  it  was  a  breach  of  trust  in  her  trustees  to  pay,  even 
with  her  consent,  the  dividends  to  the  husband. 

8.  Upon  this  case  Mr.  Roper  observes  (a) :  ^^  first,  that  the 
wife  being  to  be  considered  a  feme  sole  as  to  her  separate  estate, 
and  having  the  unlimited  power  of  disposition  over  it,  might 
give  it  to  whom  she  pleased,  including  her  husband.  The 
dividends,  therefore,  were  in  this  instance,  upon  the  prin- 
ciple of  the  case  of  Fettiplace  v.  Gorges,  and  the  other  cases, 
effectually  given  by  the  wife  to  her  husband ;  and  secondly, 
if  she  had  such  unlimited  power  of  disposition,  as  is 
clearly  established  by  those  cases,  and  if  she  might,  indepen- 
dently of  her  trustees,  and  without  their  concurrence,  have 
given  the  dividends  to  her  husband,  as  is  also  established 
by  the  cases  of  Grigby  v.  Cox  (6),  Pybus  v.  Smith  (c),  and 
Essex  V.  Atkins  ((2),  their  having  acted  in  compliance  with 
her  request  could  not  with  justice  be  considered  a  breach  of 
their  trust  or  duty  towards  her.  It  is  conceived,  therefore, 
that  this  case  is  not  now  of  any  authority."  (e) 

(a)  2  Bop.  H.  &  W.  185.  (e)  See  Lord  Eldon's  observations 

{b)  1  Yes.  Sen.  518.  upon  this  case  in  Parkes  v.  White, 

(c)  1  Yes.  Jun.  193.  1 1  Yes.  223. 
(<0  H  Yes.  547. 
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9*  With  respect  to  rents  and  profits  of  real  estates,  a  gift 
of  them  to,  or  rather  in  trust  for,  the  wife  for  her  separate 
use,  enables  her  to  dispose  of  them  as  a  feme  sole,  (a) 

10.  But  a  limitation  of  real  estate  to  the  wife,  in  fee  to  her 
sole  and  separate  use,  without  expressing  more,  will  not 
enable  her  to  dispose  of  it  during  the  marriage  otherwise 
than  by  the  modes  by  which  she  is  allowed  to  dispose  of 
other  real  estate,  namely,  by  deed  duly  executed  under  the 
provisions  of  the  late  act  for  the  abolition  of  fines  and  re- 
coveries (6),  and  formerly  by  fine  or  recovery,  because  no 
power  having  been  given  to  her  by  the  instrument  to  make 
any  disposition  of  the  property,  she  can  only  do  so  by  the 
mode  prescribed  by  the  general  law ;  and  if  she  omit  to  do 
so,  her  heir  will  take  the  estate. 

11.  Accordingly,  she  cannot  make  a  will  of  such  real 
estate,  (c) 

1 2.  With  respect  to  the  general  power  of  the  wife  to  dispose 
of  the  savings  arising  from  her  separate  property,  the  prin- 
ciple is  laid  down  by  the  Lord  Keeper  in  the  case  of  Gore  v, 
Enight  (d\  to  the  efiect  that  the  wife  having  a  power  to 
dispose  of  the  principal,  has  necessarily  the  like  power 
over  its  produce ;  for  the  sprout  is  to  savour  of  the  root, 
and  to  go  the  same  way. 

13.  But  when  the  wife  does  not  dispose  of  such  savings, 
the  quality  of  separate  property  ceases  at  her  death,  and  the 
husband  is  intitled  to  them  by  his  marital  right,  {e) 

14.  The  wife  may  dispose  of  the  produce  of  her  separate 
estate  by  will,  if  she  has  such  a  power  over  her  personal 
estate,  but  if  it  has  been  laid  out  in  real  estate,  she  cannot 
devise  it.  (/) 

(a)  Hulme  V.  Tenant^  1  B.  C.C.  16.  1  Yes.  Jun.  46 ;  3  B.  C.  C.  S :  and 

{h)  See  suprhy  chap.  24,  sec  2.  Cecil  «.  Jazon,  1  Atk.  27S. 

(c)  Doe  d.   Stevens  o.  Scott,  4  («)  Molonj  v.  Kennedy,  10  Sim. 

Bing.505  ;  1  Moo.  &P.317.  25Si  see  also  Tagman  v.  Hopkins, 

{d)  2  Vem.  535:  seealso  1  Vera.  4  Man.  &  Gr.  389;  5  Scott,  N.  B. 

244 :   Gold  v.  Rutland^  1  Eq.  Ca.  464. 

Ab.  346,  pi.  18 :  Fettiplace  r.  Gorges,  (/)  Churchill  v.  Dibben,  dted  in 
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15.  In  a  late  case  (a),  it  was  held  that  wearing  apparel 
which  had  been  bought  by  the  wife  out  of  the  produce  of 
property  vested  in  trustees  for  her  separate  use,  belonged  to 
the  husband,  and  might  be  taken  in  execution  for  his  debts ; 
Parke,  B.,  however,  doubting  whether  the  wife  might  not 
have  been  held  to  be  the  agent  of  the  trustees  for  the  purpose 
of  buying  the  clothes. 

16.  Arrears  of  separate  estate,  which  were  due  to  the 
wife  at  the  time  of  a  second  marriage,  have  been  held  to  belong 
to  her  as  separate  estate,  (b) 

17.  The  wife  having  the  power  of  absolutely  disposing  of 
her  separate  estate,  she  may  consequently  make  grants  out 
of,  or  otherwise  incumber  it. 

18.  Thus,  in  Wagstaff  v.  Smith  (c),  750/.  four  per  cent. 
Bank  annuities  were  limited  in  trust  "  to  permit  B  to  take 
or  receive  the  dividends  to  her  own  use  for  life,  independent 
of  her  husband  C,  or  any  future  husband."  The  husband 
and  wife,  in  consideration  of  a  sum  of  money  paid  to  them 
by  D,  assigned  the  dividends  to  a  trustee  during  B's  life,  to 
secure  the  grant  of  an  annuity  to  D,  and  the  grant  was  es- 
tablished. 

19.  The  case  of  Power  v.  Bailey  (d)  was  to  the  like  eflfect. 
There,  previously  to  the  marriage  of  A  with  her  first  husband 
B,  it  was  by  articles  of  settlement  agreed  that  her  estates 
should  be  vested  in  trustees  for  her  sole  and  separate  use, 
and  that  she  should  have  full  power  and  dominion  over  them. 
A,  prior  to  the  marriage  of  C,  (for  whom  she  was  under 
promise  to  provide)  settled,  with  the  privity  of  B,  and  in 
execution  of  her  power,  an  annuity  upon  C,  which  C  and 
her  husband  afterwards  mortgaged.  Payment  of  the  an- 
nuity having  been  discontinued  by  the  second  husband  of  A, 

note  to  Curteis  v.  Eenrick,  9  Sim.  (b)  Ashton  t^.  M'Dougall»  5  Beav* 

447.  56. 

(a)  Carne  v.  Brice,   7  Mees.   &  (c)  9  Ves.521. 

^'  183 ;  8  Dowl  P.  R.  884 :  see  also  (rf)  1  Ball  &  Beat.  49  :   sec  also 

chap.  9,  infrtt.  Parkes  v.  Wliite,  1 1  Ves.  210. 

VOL.  II.  Q 
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and  a  suit  instituted  by  the  mortgagee,  Lord  Manners  de- 
cided that  A's  separate  estate  was  bound  by  the  grant. 

It  will  be  noticed  that  this  case  is  an  additional  instance 
of  the  wife's  power  of  disposition  over  her  real  estates  during 
the  marriage,  when  they  were  not  conveyed  to  trustees,  and 
the  power  rested  merely  in  agreement  between  her  and  her 
husband  before  the  coverture,  (a) 

20.  Notice  must  here  be  taken  of  Mores  v.  Huish  (J),  a 
decision  of  the  same  judge  who  determined  the  case  of 
Whistler  v.  Newman,  (c)  There  the  wife's  freehold  estates 
were  vested  in  trustees,  upon  trust  yearly  to  receive  and  pay 
the  rents  to  her  (A,  the  wife  of  B),  as  and  when  the  same 
were  received,  or  otherwise  in  their  discretion  to  permit  her 
and  her  assigns  to  receive  them  during  her  life,  for  her  sole 
and  separate  use,  notwithstanding  her  then  present,  or  any 
future  coverture.  Her  receipt  was  declared  to  be  a  sufficient 
discharge  for  the  rents,  and  that  they  should  not  be  liable  to 
the  debts,  &c.  of  her  then  or  any  future  husband,  but  be 
solely  at  her  disposal.  The  trustees  after  A's  death  were  to 
pay  the  rents  to  6  for  life,  and  upon  his  decease  to  convey 
the  estates  to  the  children  in  tail  general,  and  in  default  of 
issue,  to  the  survivor  of  A  and  B  in  fee.  A  and  B  granted 
an  annuity  to  C,  secured  upon  the  estates ;  but  before  the 
deeds  were  executed,  the  surviving  trustee  gave  notice  to 
the  annuitant,  that  he  would  not  consent  to  any  mort* 
gage  or  alienation,  and  informed  him  of  the  extravagance 
of  B,  the  husband,  who  could  give  no  security.  Notwith- 
standing this  caution,  the  purchase  of  the  annuity  was  com« 
pleted.  A  bill  was  filed  by  C,  to  subject  the  rents  of  the 
wife's  separate  estate  to  the  payment  of  the  annuity.  But 
Lord  Bosslyn  dismissed  the  bill,  with  costs :  first,  because  he 
doubted  the  power  of  a  married  woman  to  give  such  a 
security ;  secondly,  because  she  had  no  power  of  appointment 

(a)  See  suprdy  p.  56.  (c)  Stated  suprd,  p.  222. 

{b)  5  Ves.  692. 
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given  to  her;  and  thirdly,  because  the  trust  was  that  the 
trustees  were  to  receive  the  rents  and  pay  them  from  time 
to  time  to  the  wife's  separate  use ;  and  fourthly,  because 
C  had  notice  from  the  surviving  trustee  not  to  complete  the 
purchase. 

21.  Upon  this  case  Mr.  Roper  observes  (a) :  "  To  the  first 
and  second  reasons  it  may  be  answered  (as  it  has  been  before 
proved  (b)  ),  that  the  wife  has  absolute  dominion  over  her 
separate  property,  and  without  the  authority  of  a  special 
power,  to  dispose  of  it  as  she  pleases.  Under  this  the  wife's 
general  power  to  alien  her  separate  estate,  the  cases  stated 
in  the  beginning  of  this  section  were  decided.  To  the  third 
reason  it  may  be  replied  that  the  words  *  from  time  to  time ' 
did  not  occur  in  this  case,  but  that  if  they  had  occurred,  or 
if  the  words  used,  viz.  *  as  and  when  received,'  be  of  the 
same  import,  their  insufficiency  to  restrain  the  wife's  general 
power  of  disposition  incident  to  her  having  separate  property, 
has  been  before  shown,  and  will  further  appear  from  the  cases 
after  stated  in  this  section.  And  with  respect  to  any  differ- 
ence being  made  by  the  trust  being  express  that  the  trustees 
should  receive  and  pay  the  rents  to  the  wife,  it  cannot  be 
contended  with  any  d^ree  of  plausibility  that  it  amounts  to 
more  than  a  mode  to  give  the  property  to  her  separate  use 
and  disposal.  Hulme  v.  Tenant  (c)  was  a  trust  of  this  kind, 
and  yet  Lord  Thurlow,  after  great  consideration,  held  that 
such  trust  did  not  preclude  the  wife's  power  as  a  feme  sole 
to  alien  her  separate  interest.  And  in  Parkes  v.  White  (e2), 
Lord  Eldon  considered  a  trust  like  the  present  to  mean  no 
more  than  a  gift  to  the  wife's  separate  use. 

"In  answer  to  the  fourth  reason  assigned  by  Lord  Rosslyn, 
I  shall  state  the  case  of  Essex  v.  Atkins  (e),  which  is  also  an 
additional  instance  of  the  grant  of  an  annuity  by  a  married 
woman  out  of  her  separate  estate  being  supported.     There 

(a)  2  Rop.  H.  &  W.  249.  (rf)  1 1  Ves.  209. 

(b)  Suprhy  p.  224.  (c)  14  Ves.  542. 

(c)  1  B.  C.  C.  16;  2  Dick.  560. 

Q  2 
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the  object  of  the  bill  was  to  establish  the  grant  of  an  annuity 
out  of  3000/.  5  per  cent.  Bank  annuities  bequeathed  to  A 
before  her  marriage  with  B,  which  were  not  to  be  subject  to 
the  debts,  control,  or  engagements  of  any  after-taken  husband. 
The  wife  insisted  by  her  answer  that  she  did  not  voluntarily 
consent  to  the  transaction,  but  that  her  concurrence  was  ob- 
tained by  duress.  Evidence  was  produced  on  the  part  of  the 
annuitant,  that  the  business  was  explained  to  the  wife,  and 
that  she  was  anxious  that  it  should  proceed;  that  the  de^d 
was  read  to  her,  and  that  she  appeared  satisfied.  It  was 
also  proved  that  one  of  the  executors  or  trustees  informed 
the  annuitant  before  the  transaction  was  completed,  that  he 
and .  his  co-executors  would  not  pay  any  of  the  dividends 
except  to  A,  and  that  he  also  stated  to  the  annuitant  com- 
plaints made  by  the  wife  of  her  husband's  ill-treatment  in 
consequence  of  her  refusal  to  join  him  in  raising  money ;  the 
executor  also  produced  the  will.  Under  these  circumstances 
the  question  was,  whether  the  Court  would  enforce  payment 
of  this  annuity  out  of  the  wife's  separate  estate  ?  And  Sir 
William  Grant  said  that  the  only  doubt  which  he  had  in  the 
case  arose  out  of  Lord  Rosslyn's  judgment  in  Mores  v.  Huish, 
in  which  case  the  bill  of  a  purchaser  of  an  annuity  was  dis- 
missed upon  the  ground  that  he  had  notice  from  the  trustee 
of  the  wife  that  it  was  a  very  bad  and  improvident  bargain, 
and  that  he  never  would  consent  to  it :  that  in  this  case 
(Essex  V.  Atkins)  the  purchaser  was  cautioned  against 
making  the  purchase  by  the  trustee,  upon  the  ground  that 
the  married  woman  had  expressed  great  reluct-ance  to  pledge 
or  part  with  her  separate  property  for  the  accommodation  of 
her  husband,  and  that  if  he  did  purchase,  they  never  would 
pay ;  therefore,  according  to  Lord  Rosslyn's  opinion  in  Mores 
V.  Huish,  the  Court  ought  not  to  interpose  under  such  cir- 
cumstances, for  the  purpose  of  giving  effect  to  the  purchase. 
After  thus  comparing  the  two  cases,  his  Honour  observed,  in 
opposition  to  Lord  Rosslyn's  opinion,  thiat  it  was  only  in 
equity  that  the  contract  of  a  married  woman  with  regard  to 
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Her  separate  property  could  be  inforced ;  the  Court,  therefore, 
must  of  necessity  decide  upon  its  validity,  and  could  not 
leave  the  purchaser  to  a  legal  remedy,  because  he  had  none ; 
so  that  not  to  act  was  the  same  thing  in  effect  as  setting 
aside  the  contract ;  and  his  Honour  added,  that  he  did  not 
know  how  he  could  say  that  the  annuitant  ought  to  have  no 
remedy  of  any  kind,  except  upon  the  ground  that  there  was 
no  valid  contract.  The  Master  of  the  Rolls  then,  in  allusion 
to  the  opinions  of  Lords  Thurlow  and  Rosslyn,  observed,  that 
in  some  cases  Lord  Thurlow  acted  with  extreme  reluctance 
for  the  purpose  of  giving  effect  to  the  improvident  engage- 
ments which  the  wife  had  entered  into ;  yet  he  did  not  think 
himself  at  liberty  to  say  that  the  Court  would  not  at  all  in- 
terpose where  the  subject  was  entirely  of  equitable  juris- 
diction. Upon  the  effect  of  the  assent  or  dissent  of  trustees 
upon  the  wife's  power  of  disposing  of  her  separate  property, 
his  Honour  remarked,  that  if  the  transaction  could  not  upon 
its  own  merits  be  impeached,  he  did  not  see  how  any  decla- 
ration by  the  trustee  in  this  case  could  render  it  null  and 
void.  The  established  doctrine  was  (notwithstanding  Lord 
Rosslyn's  doubt),  that  a  married  woman  can  bind  her  separate 
property  without  the  trustees,  unless  their  assent  is  rendered 
necessary  by  the  instrument  ^ving  her  that  property,  (a) 
Their  dissent,  therefore,  could  not  have  any  effect  where 
their  assent  was  unnecessary,  and  their  declaration  that  she 
was  unwilling  could  not  be  evidence  of  the  fact  that  she 
parted  with  her  property  by  coercion.  Upon  the  whole,  his 
Honour  concluded,  that  if  upon  the  evidence  the  wife  was  a 
free  agent,  and  understood  what  she  did,  the  Court  had  no 
choice,  but  must  give  effect  to  her  contract ;  that  the  evidence 
proved  her  consent,  and  there  was  nothing  in  it  which  would 
have  authorised  the  Court  to  set  aside  the  agreement  if  she 
had  filed  a  bill  for  the  purpose.  The  contract  was  therefore 
enforced. 

(a)  See  infrOy  p.  241. 
Q  3 
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"  This  case,  and  the  principle  upon  which  it  was  decided, 
a  principle  that  has  been  repeatedly  acknowledged  and  acted 
upon  both  before  and  since  Mores  v.  Huish,  have  taken 
away  all  authority  from  that  case  and  from  that  of  Whistler 
V.  Newman,  before  stated. (a)" 

(a)  SuprOy  p.  222 :  and  see  Allen  v.  Papworth,  1  Yes.  Sen.  163. 


WHERE  WIFE  HAS  POWER  OF  APPOINTMENT. 


231 


CHAPTER  m. 

OF  THE  WIFE'S  POWER  OF  DISPOSITION  WHERE  THE  LIMIT- 
ATION TO  HER  SEPARATE  USE  MERELY  GIVES  HER  A  PARTIAL 
INTEREST,  WITH  A  POWER  OF  APPOINTING  THE  CAPITAL; 
AND  OF  THE  CASES  WHERE  THE  LIMITATION,  THOUGH  IN 
THE  FORM  OF  A  POWER,  GIVES  HER  THE  ABSOLUTE  IN- 
TEREST. 
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OF  THE  WIFE'S  POWER  OF  DISPOSITION,  WHERE  THE  LIMIT- 
ATION TO  HER  SEPARATE  USE  MERELY  GIVES  HER  A  PARTIAL 
lOTfiREST,   WITH    A    POWER   OF   APPOINTING   THE   CAPITAL. 


3.  Gift  eaipreaaly  far    Ufe^    wiUi 

power  to  appoint  by  toUL 

4.  Bradley  v.  WestcotL 

6.  (/EeateY,  Calihorp. 

7.  Reid  v.  ShergoUL 

8.  Anderson  v.  Dawson, 

9.  Conclusion  from  above  cases. 

11.  Effect  of  limitation  to  wife  for 

Ufe,  and  in  default  of  appoint- 
ment^ to  her  executors  or  ad' 
nUnistrators, 

12.  Mr.  Ropef's  opinion. 

13.  Mr.  Jacob's  remarks. 

U.  Opinion  of  V.  C.  Wigram. 


15.  Ultimate  limitation  to  wife's  eX" 

ecutors  **for  their  own  use  and 
benefit.'' 

16.  Limitation  for  wife's  separate 

use  for  lifcj  to  be  absolutely 
hcf^s  if  she  survives^  with  power 
to  appoint  on  dying  before 
husband. 

17.  Richards  v.  Chambers. 

18.  Lee  v.  Muggeridge. 

19.  Mr.  Jacob's  remarks. 

21.  Trustees  need  not  join  in  ap' 
pointment  unless  their  con- 
currence expressly  required. 


1.  In  the  instances  which  we  have  before  considered,  no 
particular  mode  of  disposition  was  prescribed  for  the  wife 
to  dispose  of  the  funds  settled  to  her  separate  use;  con- 
sequently, any  appointment  of  them  in  writing  was  sufficient. 
Bat  there  are  cases  in  which,  in  addition  to  a  limitation  of 
property  to  the  wife's  separate  use,  she  has  expressly  given 

to  her  a  power  of  appointment. 

q4 
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2.  In  what  instances  it  will  or  will  not  be  necessary  for 
the  wife  to  execute  the  powers  so  given  to  her,  depends 
upon  the  point  whether,  from  the  effects  of  the  gift  or 
limitation  of  the  property  to  her,  she  takes  an  estate  for 
life  only  to  her  separate  use,  with  a  power  to  dispose  of  the 
capital,  or  whether  (although  the  fund  be  apparently  given 
to  her  so  as  merely  to  authorise  her  power  over  it  by 
appointment)  the  limitation  will  amount  to  a  gift  of  the 
absolute  interest  in  the  property,  so  as  to  enable  her  to 
dispose  of  it  without  the  necessity  of  executing  the  power. 

3.  It  is  settled  that  where  there  is  an  express  limitation 
for  life^  with  a  power  to  dispose  by  wUl,  the  interest  is 
equivalent  only  to  an  estate  for  life,  and  the  power  is  to 
be  executed,  primd  facie  at  least,  by  will,  on  the  ground 
that  a  partial  interest  having  been  expressly  given,  it  will 
not  be  permitted,  contrary  to  the  intention  expressly  de- 
clared to  be  enlarged  by  implication. 

4.  Thus,  in  Bradley  v,  Westcott(a),  A  bequeathed  to  his 
wife,  B,  all  his  personal  estate  to  her  sole  use  for  life,  to  be 
at  her  absolute  disposal  during  that  period ;  and  after  her 
death  he  gave  such  of  his  wife's  jewels,  &c.,  household 
furniture,  and  plate,  of  which  she  should  be  possessed  at 
her  death,  with  500/.,  as  she  should  by  will  appoint,  and  in 
default  of  appointment  the  same  were  to  be  considered  as 
parts  of  his  residuary  estate.  And  Sir  William  Grant, 
M.  R.,  decided  that  the  wife  took  an  estate  for  life  only  in 
the  whole,  with  a  power  of  appointment :  his  Honour  justly 
observing  that,  since  the  testator  had  given  to  his  wife  in 
express  terms  an  interest  for  life,  he  could  not,  under  the 
Ambiguous  words  afterwards  thrown  in,  extend  that  interest 
to  the  absolute  property;  which  words  he  must  construe 
with  reference  to  the  express  interest  for  life  previously 
given,  viz.  that  she  was  to  have  as  full,  free,  and  absolute 
disposition  as  a  tenant  for  life  could  have,  (i) 

(a)  13  Ves.  445.  451 :  see  Anon.  {b)  See  Tomlinson  v.  Digbton,  1 
3  Leon,  71.  P.  W.  149 :  Nannock  v.  Horton,  7 
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6.  So,  in  O'Keate  v.  Calthorpe(a),  4099Z.  old  South  Sea 
annuities,  and  other  funds,  were  transferred  by  marriage 
articles  to  trustees,  in  trust  to  permit  the  wife  to  receive 
the  profits  to  her  separate  use,  and  if  she  survived,  to 
transfer  the  whole  to  her;  but  if  she  died  before  her 
husband,  then  to  transfer  the  property  according  to  her 
appointment,  by  deed  or  will;  and  in  default  of  appoint- 
ment, to  the  issue ;  and  if  none,  then  to  the  husband  and 
the  wife's  brother,  in  moieties.  She  made  no  appointment. 
Upon  a  bill  praying  that  part  of  the  funds  might  be  applied 
as  the  wife  should  appoint,  the  Court  said,  that  if  she  had 
any  power  over  the  principal,  let  her  make  an  appointment, 
the  effect  of  which  would  be  considered ;  but  till  then  the 
Court  would  not  interfere.  Here,  however,  if  the  wife  had 
appointed,  according  to  the  suggestion  of  the  Court,  the 
appointment  would  have  had  no  effect  upon  the  capital 
fund  during  the  marriage,  nor  at  its  termination,  unless 
she  died  before  her  husband.  (6)  The  case,  however, 
manifests  what  the  Chancellor  considered  to  be  the  law  of 
the  Court  in  the  year  1739,  when  the  decree  was  made, 
viz.  that  when  the  wife  took  for  life,  with  an  absolute 
power  of  appointment,  the  Court  would  not  decide  anything 
in  regard  to  the  capital,  except  upon  her  appointment  under 
the  power. 

7.  In  Reid  v.  Shergold  (c),  the  testator  devised  his  copyhold 
estates  to  trustees,  in  trust  for  the  sole  use  and  benefit  of 
his  niece,  B,  for  life ;  and  the  trustees  were  directed  to  pay 
the  rents  and  profits,  or  suffer  B  to  receive  them  for  her 
own  use,  notwithstanding  her  marriage,  and  after  her  death 
the  estates  were  to  be  in  trust  for  the  sole  use  and  benefit, 
and  for  the  maintenance  of  B's  daughter  C,  who  was  to  have 

Ves.  392.  394.  398 :   Reid  v.  Sher-         (a)  8  Ves.  177. 

gold,   10  Ves.   370 :    Anderson  v.         (6)  See  Appendix,  No.  4. 

Dawson,  15  Ves.  532  :  Reith  v.  Sey-         (c)  10  Ves.  370—380. 

moor,  4  Russ.  263  :    Archibald  v, 

Wright,  7  Law  J.  N.  S.  Chan.  121 ; 

2  Jut.  759. 
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a  conveyance  of  them  at  twenty-one,  or  upon  the  death  of  B ; 
but  if  C  died  before  twenty-one,  then  he  gave  the  premises 
to  such  person  or  persons  as  B  by  her  wiU,  to  be  duly 
executed,  should  appoint.  The  trustees  were  empowered 
to  sell  the  premises  at  the  request  of  B,  and  the  proceeds 
were  to  be  invested,  and  they  and  the  capital  were  to  be 
upon  the  same  trusts  as  before  declared  of  the  estates. 
And  as  to  the  testator's  residuary  real  and  personal  pro- 
perty, he  devised  the  same  to  his  nephew  D.  The  daughter 
C  died  under  twenty-one,  and  before  B,  her  mother ;  who 
having  made  a  will  under  her  power,  and  afterwards  sur- 
rendered the  legal  estate  of  the  copyholds  (which  she  had 
previously  acquired  from  the  sole  acting  trustee)  to  a 
purchaser,  in  consideration  of  an  annuity.  Lord  .Eldon 
decided  these  three  points;  first,  that  B  only  took  an 
interest  for  life,  with  power  to  dispose  of  the  inheritance 
by  will  only,  as  required  by  the  power.  Secondly,  that  the 
surrender  was  a  revocation  of  the  will ;  and  thirdly,  that 
the  surrender  could  not  be  considered  an  execution  of  the 
power;  his  Lordship  observing  that  the  testator  did  not 
mean  that  B  should  so  execute  her  power;  on  the  contrary, 
that  he  intended  that  she  should  give  by  will,  or  not  at  all ; 
and  that  it  was  impossible  to  hold  that  the  execution  of  an 
instrument  or  deed,  which,  if  it  availed  to  any  purpose, 
must  avail  to  the  destruction  of  that  power  which  the 
testator  meant  to  remain  capable  of  execution  to  the  moment 
of  B's  death,  can  be  considered  in  equity  an  attempt  in  or 
towards  the  execution  of  the  power.  His  Lordship  therefore 
decided  that  the  purchase  could  not  stand,  as  also  for 
another  reason,  viz.  that  the  consideration  being  an  annuity, 
could  not  either  at  law  or  in  equity  be  said  to  be  within  the 
intention  of  the  power. 

8.  Li  Anderson  v.  Dawson  (a),  QOOl.  stock  was  vested  in 
trustees,  in  trust  for  them  to  receive  the  dividends  during 
the  life  of  A,  and  to  pay  the  same  to  her  and  her  assigns, 

(a)  15  Yes.  532. 
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notwithstanding  her  coverture,  for  her  sole  and  separate 
use  for  life ;  and  after  her  death  to  transfer  and  pay  the 
capital  stock  and  dividends  to  such  person  and  persons,  &c., 
as  A,  notwithstanding  coverture,  in  and  by  her  last  will,  in 
writing,  or  by  a  writing  in  the  nature  of  her  will,  to  be 
executed,  &c.,  should  direct  or  appoint ;  and  in  default  of 
appointment,  &c.,  then  in  trust  for  A's  next  of  kin,  according 
to  the  statute  of  distribution.  A  having  survived  her 
husband,  called  for  a  transfer  of  the  6002*.  stock,  under  the 
idea  that  she  was  then  absolutely  intitled  to  receive  it, 
notwithstanding  the  inference  to  the  contrary  arising  from 
the  limitation  to  her  of  the  dividends  only  for  life,  with  a 
power  to  appoint  the  capital  by  will;  but  Sir  William 
Grant,  Master  of  the  Rolls,  said,  that  A  was  merely  intitled 
for  life,  with  a  power  of  disposition  by  will,  and  that 
therefore  he  could  not  decree  that  the  trustees  should 
transfer  to  her,  or  according  to  her  direction,  and  he  dis- 
missed the  bill. 

9.  From  the  cases  before  stated,  the  following  conclusions 
may  be  drawn :  that  when  the  wife  takes  an  express  estate 
for  life  in  the  fund,  with  a  power  to  appoint  the  principal 
after  her  death,  in  such  instances  the  wife  can  only  dispose 
of  the  capital  by  an  execution  of  her  power,  which  may  be 
immediate,  if  the  power  authorise  a  deed;  but»if  it  require 
the  appointment  to  be  made  by  will  only,  the  disposition 
cannot  take  effect  till  after  the  appointor's  death,  and  the 
wife  is  precluded  from  making  an  immediate  disposal  of  the 
fund,  (a) 

10.  Sockett  V.  Wray  (6),  decided  by  Lord  Alvanley,  is  also 
an  authority  for  the  latter  proposition ;  and  although  the 
decision  has  been  disputed,  yet  it  is  conceived  that  the 
principle  acknowledged  in  Reid  v.  Shergold  and  Anderson 
V.  Dawson,  before  stated,  supports  the  decree.  The  trusts 
declared  in  Sockett  v.  Wray  were,  that  the  trustees  should 
from  time  to  time  during  the  life  of  A,  the  wife  of  B,  pay 

(a)  Doe  V.  Thorley,  10  East,  438.        (b)  4  Bro.  C.  C.  483. 
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the  dividends  of  1234?.  three  per  cent,  consols  into  the 
proper  hands  of  A,  for  her  sole  and  separate  use,  and  after 
her  death  upon  trust  "  to  transfer  the  capital  to  such  person 
or  persons,  at  such  time  and  times,  in  such  parts,  &c.,  and 
in  such  sort,  manner  and  form,  subject  to  such  powers, 
provisoes,  conditions,  restrictions,  and  limitations  as  A,  by 
herself  alone,  whether  sole  or  covert,  and  notwithstanding 
her  then  present  coverture,  during  her  life,  by  her  last  will 
and  testament  in  writing,  or  any  writing  purporting  to  be 
her  last  will  and  testament,  to  be  by  her  signed  and  pub- 
lished in  the  presence  of,  and  attested  by  two  or  more 
credible  witnesses,  should  give,  bequeath,  direct,  or  appoint/* 
The  ultimate  limitation  in  default  of  appointment  was  to  A, 
her  executors  or  administrators,  for  their  own  use  and 
benefit.  Lord  Alvanley  held  that  the  wife  could  not  by 
deed  or  other  irrevocable  act  dispose  of  the  capital  fiind, 
but  only  by  an  ambulatory  and  revocable  act,  viz.  by  a  will 
or  any  instrument  in  the  nature  of  a  wUl. 

11.  It  has  been  intimated  in  some  of  the  cases,  that 
although  an  express  estate  be  given  to  the  wife's  separate 
use  for  life,  with  a  power  to  dispose  of  the  principal,  yet  if, 
in  default  of  appointment,  such  principal  be  limited  to  her 
executors  or  administrators,  and  not  to  her  next  of  kin,  the 
absolute  interest  in  the  fund  will  vest  in  her,  and  be  dis- 
posable with  her  husband's  concurrence,  without  resort  to 
the  particular  power  given  her  for  the  purpose.  The 
principle  of  the  distinction  is  this :  that  in  the  former  case 
the  wife  is  to  be  considered  complete  mistress  or  owner  of 
the  property,  the  efifect  of  such  limitation  being  compared 
to  that  of  a  limitation  to  her  right  heirs,  which,  in  the 
instance  of  real  estates,  vests  the  absolute  inheritance ;  but 
that  in  the  latter  case  the  limitation  to  the  wife's  next  of 
kin  being  the  same  in  effect  as  that  to  particular  heirs, 
which,  if  the  subject  were  lands,  would  not  pass  the  fee 
to  a  donee  or  devisee,  will  not  therefore  vest  the  absolute 
interest  in  personal  estate  in  the  wife,  and  consequently, 
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that  in  order  to  dispose  of  the  capital,  the  wife  must  have 
resort  to  her  special  power. 

12.  Mr.  Roper,  however,  is  of  opinion  (a),  that  this 
analogy  between  real  and  personal  estates  is  not  applicable 
to  the  subject  now  under  consideration ;  but  that  when  the 
limitation  in  default  of  appointment  is  to  the  wife's  executors 
or  administrators,  it  will  be  required  that  she  should  execute 
her  power  in  order  to  dispose  of  the  fund  during  her  mar- 
riage, (b)  "  The  reasons,"  he  remarks,  "  are  these :  ad- 
mitting the  limitation  to  impart  to  the  wife  the  absolute 
interest  in  the  fund,  yet  she  being  a  married  woman,  the 
effect  of  such  a  limitation  to  her  is  quite  different  from  a 
similar  one  to  a  man  or  to  a  single  woman ;  for  in  the 
instance  of  such  a  limitation  to  a  married  woman  who  is 
under  a  legal  incapacity  to  dispose  of  property  during 
coverture,  there  is  no  repugnancy  nor  inconsistency  between 
a  limitation  to  her  of  the  absolute  interest,  and  a  particular 
power  of  disposition  over  it  during  the  marriage,  as  appears 
in  a  former  part  of  this  work  relating  to  powers,  and 
also  under  the  title  *  curtesy,'  where  it  is  shown  that  an 
equitable  interest  for  the  wife's  separate  use  for  life  in  real 
estate,  and  the  ultimate  limitation  to  her  of  the  fee  simple, 
do  not  unite  in  such  a  manner  as  to  merge  the  particular 
estate  and  extinguish  the  special  limitation  to  her  separate 
use  for  life,  (c)  The  analogy,  therefore,  mentioned  in  the 
conmiencement  of  these  observations,  is  inapplicable  to 
limitations  to  married  women,  and  it  does  not  authorise  the 
conclusion  that  when  the  wife  has  an  estate  to  her  separate 
use  for  life  in  personal  property,  with  a  power  of  appoint- 
ment, and  the  absolute  interest  is  limited  to  her  if  she 
do  not  execute  the  power,  she  has,  in  analogy  to  similar 
limitations  of  real  estates  at  law,  such  an  absolute  estate  as 
of  necessity  enables  her  to  dispose  of  the  property  without 
regard  to  her  special  authority  to  do  so.     This  necessity, 

(a)  2  Rop.  H.  &  W.  212.  (c)  See  suprt^  vol.  L  p.  138 

(6)  See  Appendix,  No.  4. 
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therefore,  not  existing,  and  when  the  settlor's  intention 
in  giving  such  a  power  is  considered,  as  also  the  anxiety  of 
a  Court  of  Equity  to  protect  the  wife's  property  agfidnst 
improvident  dispositions  of  it  from  restraint,  &c.,  during  the 
marriage,  it  seems  but  reasonable  that  when  an  express 
estate  for  life  in  personalty  is  limited  to  her  for  her  separate 
use,  with  a  power  of  appointment,  and  in  default  of  its 
execution  to  her,  her  executors  or  administrators,  the  same 
appointment  should  be  considered  necessary,  as  has  been 
decided  to  be  so  when  the  ultimate  limitation  in  defaidt  of 
appointment  is  to  her  next  of  kin.  (a)  " 

13.  Mr.  Jacob  remarks  (6),  "a  distinction  is  to  be 
noticed  between  those  cases  where,  after  a  limitation  to  a 
party  for  life,  with  a  power  of  appointment,  the  principal 
is  limited,  in  default  of  appointment,  to  the  same  party  or 
to  his  or  her  representatives,  and  those  in  which,  in  default 
of  appointment,  the  principal  is  limited  or  results  to  other 
persons.  In  cases  of  the  latter  class,  the  donee  has  not  the 
absolute  interest ;  if  the  power  be  not  exercised,  the  limita- 
tion in  default  of  appointment  takes  effect  and  vests  the  prin- 
cipal in  others ;  it  can  therefore  only  be  disposed  of  by  virtue 
of  the  power.  Bradley  v.  Wescott  (c).  Croft  v.  Slee  (d)j 
O'Keate  v.  Calthorpe  (^),  Reid  v.  Shergold(/),  and  Ander- 
son  V.  Dawson  (g),  are  cases  of  this  kind.  In  cases  of  the 
former  class  the  donee  has  the  entire  beneficial  interest  in 
the  principal,  and  consequently  (if  not  under  disability) 
may  dispose  of  it  independently  of  the  power,  by  virtue  of 
the  general  right  of  alienation  which  is  incident  to  property. 
But  if  the  donee  be  a  feme  covert^  her  absolute  right  to  the 
property  does  not  carry  with  it  a  general  right  of  alienation, 
unless  the  property  be  given  to  her  separate  use.  If  the 
principal  be  in  effect  given  generally  to  her  separate  use, 

(a)  See   Anderson    v.    Dawson,  (i)  4  Veer.  60.  64. 

stated  suprct^  p.  234.  (e)  Cited  anii,  p.  233. 

{b)  2  Rop.  H.  &  W.  200 «.  (/)  Ihid. 

(c)  Cited  anti,  p.  233.  (g)  Cited  ante,  p.  234. 
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she  has  an  unqualified  power  of  disposition ;  if  not,  it  seems 
that  she  can  only  dispose  of  it  by  means  of  the  power,  (a)  " 
14.  The  point  was  considered  in  the  late  case  of  HoUoway 
V.  Clarkson  (6),  where  a  testator  directed  the  produce  of  his 
estate  to  be  divided  among  several  persons,  some  of  whom 
were  married,  and  others  were  unmarried  women,  and  he 
directed  that  the  shares  of  each  such  as  were  females  should 
be  for  her  separate  use  during  her  life,  and  after  her  decease 
upon  such  trusts  as  she  should  by  deed  or  will  appoint, 
and  in  default  of  appointment,  in  trust  for  her  executors, 
administrators,  and  assigns,  as  part  of  her  personal  estate ; 
the  married  and  unmarried  women  being  desirous  of  having 
the  opinion  of  the  Court  as  to  their  immediate  power  of 
dealing  with  their  shares.  Sir  J.  Wigram,  V.  C.,  after  re- 
marking that  any  opinion  which  he  might  express  would 
be  extrajudicial,  and  holding  that  the  unmarried  women 
might  make  an  immediate  disposition  (c),  said  that  he  felt 
more  difficulty  with  respect  to  the  power  of  the  married 
women.  In  the  case  of  real  estate,  the  estate  for  life  of  A 
preceding  mesne  limitations,  and  followed  by  a  remainder 
to  the  heirs  of  A,  amounted  to  a  fee ;  but  the  principle  did 
not  extend  to  give  by  analogy  an  absolute  interest  in  personal 
estate  to  a  married  woman,  on  a  limitation  to  her  for  life, 
with  remainder  to  her  executors,  administrators,  and  assigns. 
The  mere  fact  of  taking  a  life  estate  in  personal  property  had 
not  the  effect  of  enlarging  the  operation  of  the  gift  in  re- 
mainder to  the  same  person.  The  married  legatees  miglit 
of  course  exercise  the  particular  power  which  the  will  gave 
them:  whether  they  could  during  their  coverture  in  any 
other  manner  dispose  of  their  shares  in  the  fund,  was  a 
question  which  the  authorities  induced  him  to  abstain  from 
deciding  until  it  was  regularly  before  him.  (d) 

(a)  See  farther  on  this  sabject,  (b)  2  Hare,  521. 

Heatlej  V.  Thomafl,  died  post,  p.  244:  (c)  See  Derail  r.  Dickens^  9  Jur. 

Sockett  V.  Wraj,  cited  ant^,  p.  235  ;  650 ;  2  Eq.  R.  267. 

and  Lee  r.  Muggeridge,  cited  post^  (d)  On  a  subseqaent  day  petitions 

p.  241.  were  presented  by  the  married  wo- 
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15.  In  the  case  of  Sanders  v.  Frank  (a),  Sir  Tliomas 
Plumer,  V.C,  held  that  a  limitation  of  personal  estate  to  a 
widow  in  her  husband's  will  during  life,  with  a  power  of  ap- 
pointment after  her  death,  and  in  default  of  such  disposition 
to  her  executors  or  administrators  for  their  own  use  and 
benefit  {h\  did  not  vest  the  absolute  interest  in  the  widow, 
but  that  she  had  an  estate  for  life  only,  with  a  power  to 
dispose  of  the  fund,  upon  the  principle  that  the  executors  or 
administrators  took  as  purchasers  in  their  own  rights,  and 
not  by  representation. 

His  Honour  then  said  it  had  been  observed  that  a  gift  of 
personal  estate  to  a  person,  his  executors  or  administrators, 
was  equivalent  to  a  gift  to  such  person  and  his  heirs  of  real 
estate,  and  that  it  was  so  because  each  disposition  carried 
the  whole  interest ;  but  that  in  this  case  the  bequest  being 
to  the  executors  or  administrators,  for  their  own  use  and 
benefit,  gave  them  the  property  beneficially,  and  not  as 
trustees ;  that  a  gift  to  the  heirs  of  A  B  of  lands  was  no  gift 
to  A  B,  and  by  the  same  analogy  a  gift  of  personalty  to  the 
executors  or  administrators  of  A  B,  for  his  and  their  own  use 
and  benefit^  was  no  gift  to  him.  He  therefore  decided,  that 
the  will  having  been  neither  executed  nor  attested,  was  a 
void  execution  of  the  power,  and  that  the  property  belonged 
to  the  widow's  administrator  by  purchase,  and  not  by  repre* 
sentation. 

16.  An  express  provision  that  in  the  event  of  the  wife 
surviving  the  property  shall  be  absolutely  hers,  implies  an 
exclusion  of  a  power  of  so  appointing  it  during  the  coverture 
as  that  it  shall  not  in  that  event  belong  to  her.  Instances 
of  such  a  limitation  will  be  found  in  the  cases  of  Richards 
V.  Chambers  (c),  and  Lee  v.  Muggeridge.  (d) 

men  for  transfers  of  their  shares,  prh^  the  ultimate  limitation  was  in 

and  his  Honour  considering  the  pe-  the  same  terms :  but  see  Wellman 

titions  equivalent  to  an  appointment,  v.  Bowring,  1  Sim.  &  Stu.  24,  and 

made  the  orders,  2  Hare,  527.  p.  202,  ante. 

(a)  2  Mad.  147. 155.  (c)  10  Ves.  380. 

{h)  In  Sockett  v.  Wraj,  cited  «<-  {d)  1  V.  &  B.  118. 
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17.  In  Richards  v.  Chambers,  personal  property  was  settled 
on  the  marriage,  in  trust  for  the  sole  and  separate  use  of  the 
wife  for  life ;  and  if  she  survived  her  husband  it  was  to  be 
absolutely  hers ;  if  she  died  in  his  life,  it  was  to  go  to  such 
persons  as  she  should  by  deed  or  will  appoint ;  and  in  default 
of  appointment,  to  her  executors  or  administrators.  It  was 
held  by  Sir  W.  Grant  that  she  could  not,  during  the  coverture, 
make  an  absolute  disposition  of  the  principal. 

18.  In  Lee  v.  Muggeridge,  the  marriage  settlement  con- 
tained similar  limitations,  excepting  that  the  power  of  ap- 
pointment was  to  be  exercised  by  will :  and  it  was  decided 
by  Sir  W.  Grant,  that  the  wife  could  not  during  the  cover- 
ture dispose  of  the  principal,  and  consequently  that  a  bond 
given  by  her  in  her  husband's  lifetime  did  not  bind  the  pro- 
perty after  his  death. 

19.  In  these  cases,  as  Mr.  Jacob  notices  (a),  the  power  did 
not  authorise  an  immediate  disposition,  and  the  property 
not  being  given  to  the  wife's  separate  use  generally,  she 
could  not  affect  the  principal,  except  by  virtue  of  the  power. 

20.  So,  in  the  late  case  of  Nixon  v.  Nixon  (5),  where  the 
fund  was  limited  in  trust  for  the  separate  use  of  the  wife 
during  the  joint  lives  of  herself  and  her  husband  ;  and  if  she 
should  survive  him,  then  in  trust  for  her  and  her  assigns  for 
her  life,  and  after  her  decease,  as  to  one  moiety  of  the  fund, 
for  her  use,  to  be  disposed  of  by  her  in  such  manner  as  she 
should,  by  deed  or  will,  notwithstanding  her  coverture, 
direct,  it  was  held  by  Sir  E.  Sugden,  C,  that  she  could  not 
dispose  of  the  moiety  during  the  coverture. 

21.  Where  an  appointment  by  the  wife  is  necessary,  the 
trustees  acting  on  her  behalf  need  not  join  as  parties  to 
it,  imless  their  concurrence  be  expressly  required  by  the 
power,  (c) 

(fl)  2  Eop.  H.  h  W.211.  518:  Essex  r.  Atkins,  14  Ves.  547: 

{b)  2  Jones  &  Lat.  416.  Pjbus  v.  Smith,   1  Ves.  Jun.  169. 

(c)  Grigby  V.  Cox,  1  Ves.  Sen.     193. 

VOL.  II.  n 
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SECTION  11. 

OF  THE  CASES  WHERE  THE  LIMITATION,  THOUGH  IN  THE 
FORM  OF  A  POWER,  GIVES  TO  THE  WIFE  THE  ABSOLUTE  IN. 
TEREST. 


1.  Wife  may  in  such  c€ues  dispose 
of  fund  tcifhout  exercising 
special  power, 

4.  Hales  v.  Margerum. 

5.  Mr,  Boper^s  remarks  thereon. 


6,  Heatley  t.  Hutmas. 

7.  Mr,  Jacobs  observations  thereon. 
9.   Whether    wtfe    must    exercise 

special  power  where  her  tn- 
terestfor  life  only. 


1.  The  express  gift  of  an  estate  for  life  being  the  ground 
and  principle,  as  before  noticed,  why  the  general  power  of 
disposition  over  the  fund  limited  to  the  tenant  for  life 
prevents  such  interest  from  merging,  and  vesting  absolutely 
in  him  or  her  the  property  to  which  such  power  of  disposal 
is  attached,  it  seems  to  be  a  necessary  consequence  that  if 
no  preceding  express  life  estate  be  given  to  the  donee  of 
such  a  power,  the  absolute  interest  will  pass  by  it.  If, 
then,  the  fund  be  given  to  the  wife,  to  be  "  at  her  sole  and 
separate  disposal,"  or  to  be  disposed  of  by  her  "  by  will  or 
deed,"  notwithstanding  coverture  (a) ;  the  absolute  interest 
will  vest  in  her,  which  she  may  dispose  of  as  a  feme  sole 
under  her  general  power  to  do  so,  and  without  any  of  the 
ceremonies  required  by  the  special  power  provided  for  her. 

2.  Thus,  in  Elton  v.  Sheppard  (6),  A  bequeathed  to  trus- 
tees 2000/.,  "  in  trust  to  pay  the  interest  to  her  daughter 
B,  the  wife  of  C,  for  her  own  sole  and  separate  use,  and  she 
authorised,  empowered,  and  appointed  B  to  give  and  dispose 
of  the  2000?.  as  B  should  by  any  will  or  writing  under  her 

(a)  Robinson  v,  Dusgate,  2  Vera.  108 :  and  see  Z/omas  r.  Matthews, 

181 :  Maskelynev.Maskelyne,  Ambl.  4  Law  J.  N.  S.  Chan.  238. 

750 :    Phillips  v,   Chamberlaine,  4  {b)  I  Bro.  C.  C.  532. 
Ves.  51. 58 :  Ilixon  v,  Oliver,  13  Ves. 
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hand  direct  and  appoint."  And  the  Master  of  the  Rolls  was 
of  opinion  that  the  first  words,  "  in  trust  to  pay  the  interest 
to  B  for  her  separate  use,"  being  unaccompanied  by  words 
limiting  the  duration  of  the  trust,  gave  her  the  absolute 
interest,  and  that  the  subsequent  words  giving  her  the 
power  of  appointment  were  merely  an  anxious  expression 
of  the  testatrix's  intention  that  B  should  have  an  uncon- 
trolled power  of  disposing  of  the  fund.  He  therefore  de- 
clared that  B  was  absolutely  intitled  to  the  20001. 

8.  There  is  a  species  of  limitations  (very  similar  to  those 
in  which  the  wife  takes  only  an  estate  for  life,  with  a  power 
of  appointment)  which,  without  minute  attention,  are  likely 
to  mislead,  since  such  limitations  have  been  held  to  give 
the  wife  an  absolute  interest,  on  the  ground  that  it  was  the 
testator^s  intention  that  the  wife  should  have  the  property 
absolutely,  qualified  and  guarded  only  during  the  coverture 
in  respect  of  her  situation  as  a  married  woman,  and  to 
prevent  the  fund,  upon  her  death,  becoming  the  property 
of  her  husband  as  her  administrator,  in  the  event  of  his 
being  the  survivor.  Of  this  class,  the  above  case  of  Elton  v. 
Sheppard  may  be  considered  one. 

4.  In  Hales  v.  Margerum(a),  A  gave  to  his  executors 
100(W.,  in  trust  for  the  sole  and  separate  use  and  benefit  of 
his  daughter  B,  and  not  to  be  liable  to  the  debts,  &c.  of  her 
then  present  or  any  future  husband ;  and  that  all  interest 
which  should  become  due  after  the  testator's  death  should 
be  paid  to  B  for  her  own  separate  use  and  benefit  only, 
whose  receipt,  notwithstanding  coverture,  should  be  a  good 
discharge ;  that  whenever  B  died  the  lOOOZ.  should  be  ab- 
solutely in  her  own  power  to  dispose  of  by  her  will,  or  any 
deed  or  writing  purporting  to  be  her  last  will,  to  any  person 
or  persons,  &c.  notwithstanding  her  coverture,  at  her  death 
or  any  other  restriction.  But  in  default  of  any  such  dis- 
position or  appointment^  then  the  1000/.  should  belong  to 

(a)  3  Ves.  299. 
B  2 
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the  testator's  grand-daughter,  C.  Lord  Alvanley,  M.  R., 
held  that  B,  under  the  above  limitation,  took  an  absolute 
interest  in  the  1000?.,  and  that  it  passed  by  her  will  as  her 
own  property,  and  not  under  the  power. 

5.  Upon  this  case  Mr.  Roper  observes  (a)  that  the  first 
trust  declared  of  the  money  was  absolute  in  favour  of  the 
wife  for  her  separate  use,  and  that  the  subsequent  qualifica- 
tions were  merely  added  in  consideration  of  her  then  state  of 
coverture,  and  were  not  intended  to  abridge  the  absolute 
interest  first  given  to  her.  However,  as  Mr.  Jacob  no- 
tices (6),  the  Court,  in  holding  that  the  daughter  took  the 
absolute  property,  seems  to  have  disregarded  that  part  of 
the  will  by  which  the  fund  was,  in  one  event,  given  to  the 
grand-daughter. 

6.  The  case  of  Heatley  v.  Thomas  (c)  is  similar  in  prin- 
ciple to  the  last,  and  arose  upon  a  settlement  by  which  the 
wife's  legacy  of  2000Z.,  and  her  annuity  of  150Z.,  were  vested 
in  trustees  upon  trust  for  the  sole  and  separate  use  and 
benefit  of  the  wife  during  the  then  intended  marriage  between 
her  and  B,  the  interest  of  which  was  to  be  paid  half-yearly 
during  the  coverture  to  the  wife's  proper  hands  for  her  sole  use 
and  benefit ;  and  it  was  declared  that  she  might  during  the 
marriage,  by  her  will  in  writing,  or  any  writing  purporting 
to  be  her  will,  signed  by  her  and  attested  by  two  or  more 
credible  witnesses,  give  or  dispose  of  the  20001.  and  the  in- 
terest to  such  person  or  persons,  &c. ;  and  that  if  she  died 
before  her  husband,  B,  and  without  making  any  will  or  other 
disposition,  then  that  upon  her  death  before  B,  the  same  was 
to  be  divided  according  to  the  statute  of  distribution,  in  case 
she  had  died  intestate  and  unmarried.  The  wife  and  her 
husband  joined  in  a  bond  as  a  surety  for  C,  who  having  be- 
come a  bankrupt,  the  question  was,  whether  the  obligee  could 
affect  the  wife's  separate  estate  ?  And  Sir  William  Grant, 
M.  R.,  decided  in  the  affirmative. 

(a)  2  Rop.  H.  &  W.  203.  (c)  15  Ves.  597. 

(b)  Ibid.  203  n. 
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7.  Upon  this  decision  Mr.  Jacob  remarks  (a),  "  The  report 
of  this  case  does  not  contain  the  grounds  of  the  decision : 
but  from  the  observations  of  Sir  William  Grant  on  a  subse- 
quent occasion  (6),  it  appears  that  he  considered  that  the 
settlement  in  effect  gave  the  principal  to  the  wife's  separate 
use  generally.  He  stated  that  there  was  a  declaration  of 
trust  as  to  the  whole  fiind  for  the  sole  and  separate  use  of 
the  wife,  not  as  to  the  interest  only.  The  other  directions 
he  thought  were  rather  consequential  to  this  declaration  than 
contradictory  to  it.  There  was  not  an  express  provision, 
that  in  the  event  of  the  wife  surviving,  the  property  should  be 
absolutely  hers :  which  would  imply  an  exclusion  of  a  power 
of  so  appointing  it  during  the  coverture,  as  that  it  should 
not,  in  that  event,  belong  to  her :  and  farther,  it  was  to  be 
collected  from  the  whole  instrument,  that  she  was  to  have  a 
power  not  only  of  appointing  by  will,  but  of  disposing  of  the 
fund  in  any  other  manner.  The  construction  that  the  settle- 
ment was  intended  to  give  her  a  power  of  appointing  other- 
wise than  by  will,  derived  support  from  the  part  providing 
for  the  event  of  her  dying  without  making  any  will  or  other 
disposition;  but  the  above  remarks  do  not  entirely  accord 
with  the  statement  of  the  settlement  contained  in  Vesey,  ac- 
cording to  which  it  was  provided  that  the  fund  was  to  belong 
to  the  wife  in  the  event  of  her  surviving,  (c)" 

8.  In  the  late  case  of  Tawney  v.  Ward  (d),  where  a  testator 
desired  his  daughter's  share  to  be  secured  in  the  funds,  and 
for  his  trustee  to  pay  her  the  dividends,  and  he  wished  that 
neither  the  principal  nor  the  interest  of  the  funds  should  be 
subject  to  the  control  of  any  husband  she  might  marry,  but 
that  the  same  should  be  subject  to  her  will  only  properly 
executed,  whether  covert  or  sole,  at  her  decease,  it  was  held 
that  the  daughter  took  an  absolute  interest. 

(a)  2  Rop.  H.  &  W.  204  n.  (^)  1  Beav.  563 :  see  also  Baker 

(6)  Lee  9.  Muggeridge,  1  Yes.  &  v,  Newton,  2  Beav.  112;  3  Jur. 
B.  123.  649 :  and  Mayer  v.  Townshend,  3 

(c)  15  Ves.  598.  Beav.  443. 
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9.  The  preceding  observations  apply  to  the  powers  of  dis- 
position by  married  woraen  of  the  absolute  interest  in  the 
capital  of  the  fund.  It  sometimes  happens  that  a  wife  is 
only  intitled  for  life  to  interest  or  rent  of  the  property  to  her 
separate  use ;  and  it  has  been  before  noticed,  that  if  no  par- 
ticular power  to  dispose  of  them  be  given,  she  may  do  so 
under  her  general  power  as  a  feme  sole,  (a)  It  is  conceived 
that  this  general  power  will  not  be  suspended  by  any  par- 
ticular mode  prescribed  in  the  instrument  limiting  to  her  the 
property,  upon  the  principle  that  the  wife,  having  a  general 
power  resulting  from  the  estate  for  life  given  to  her  separate 
use,  she  may  either  dispose  of  her  interest  under  such  general 
power  (unless  she  be  restrained  by  express  words  from 
alienating  by  anticipation),  or  she  may  dispose  of  it  in  the 
particular  manner  prescribed  by  the  special  power.  Uponr 
this  principle,  as  it  would  seem.  Sir  William  Grant  decided 
the  case  of  Chesslyn  v.  Smith  (i),  and  upon  the  same  principle 
the  decisions  in  Elton  v.  Sheppard,  Hales  v.  Margerum,  and 
Heatley  v.  Thomas  appear  to  depend,  (c) 

10.  If,  therefore,  the  interest  of  a  fund  be  directed  to  be  paid 
as  A,  a  married  woman,  should  appoint  by  note  or  writing 
under  her  hand,  and  for  want  of  such  appointment,  then  into 
her  own  hands  for  her  separate  use  for  life,  it  is  conceived 
that  A  may  dispose  of  it  either  under  her  general  power  in- 
cident to  her  life  estate,  or  by  the  particular  mode  prescribed 
by  the  special  authority,  (d) 

(a)  Ante,  chap.  2.  601  :   Brown  v.  Like,  14  Yes.  302  : 

{b)  8  Ves.  183.  BuUpin  v.  Clarke,  17  Ves.  365  :  and 

{c)  Cited  supra,  p.  242.  et  seq.  Stead  v.  Nelson,  2  Beav.  245. 
\d)  See  Witts  v.  Dawkins,  12  Ves. 
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SECTION  ni, 

IN  WHAT   CASES   RELIEF   WILL    BE    GIVEN    IN   EQUITY,   WHERE 
THE   WIFE  HAS  MADE   A   DEFECTIVE   APPOINTMENT. 


2.  Appointment  supplied  in  favour 
of  purchaser^  incumbrancer^  or 
creditor. 


3.  But  not  of  husband. 

4.  Or  volunteer, 

5.  Non-execution  not  remedied. 


1.  We  have  just  seen  that  when  the  wife  takes  only  a 
partial  interest,  as  for  life,  with  a  power  to  appoint  the 
capital,  she  must  duly  execute  such  power,  in  order  to  pass 
the  absolute  interest  in  the  fund. 

2.  But  when  the  appointees  are  purchasers,  incum- 
brancers, or  creditors,  defective  executions  of  powers  are 
supplied  by  courts  of  Equity  in  favour  of  such  persons. 
And  defective  appointments,  when  made  by  married  women, 
form  no  exception  to  this  rule,  (a) 

3.  It  has  been  already  noticed  that  a  defective  execution 
of  a  power  by  the  wife  in  favour  of  her  husband,  unless  where 
he  claims  as  a  purchaser,  will  not  be  supplied.  (Jb) 

4.  Nor  will  a  defective  execution  of  a  power  be  supplied 
where  the  appointee  is  a  volunteer,  (c) 

5.  And  Equity  will  not  interfere  if  no  attempt  has  been 
made  to  execute  the  power,  {d) 

6.  However,  where  the  wife  has  neither  power  over,  nor 
interest  in,  the  capital,  but  the  annual  produce  only  is 
limited  to  her  separate  use  for  life,  with  a  particular  power 
to  dispose  of  it,  not  amounting  to  a  prohibition  to  alien  it 

(a)  See  2  Sug.  Pow.  96,  7th  ed. :  (c)  2  Sug.  Pow.  95,  7tli  ed. 

and  Dowell  v.  Dew,  cited  p.  60,  (rf)  Bull  v,  Vardj,   1  Ves.  Jun. 

ana,  270 :    see  also  2  Vern.  69 :   1  Bro. 

(h)  VoL  I.  p.  31,  ante.  C.  C.  21  :  17  Ves.  388. 460.  462. 
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by  anticipation,  or  where  she  takes  an  absolute  interest  in 
the  fund,  accompanied  with  certain  powers  or  qualifications 
for  the  disposal  of  it,  merely  prescribed  in  consequence  of 
her  condition  as  a  married  woman;  in  these  cases,  since 
special  appointments  under  the  particular  powers  are  un- 
necessary, there  is  no  occasion  for  a  court  of  Equity  to 
supply  any  deficiencies  in  them,  it  being  presumed  that,  if 
the  wife  by  deed  or  will  purport  to  dispose  of  or  incumber 
her  separate  estate,  the  disposition  will  take  eflfect  out  of  her 
separate  interest,  if  it  cannot  do  so  under  a  due  execution  of 
her  power. 
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CHAPTER  IV- 

OF  THE  LIABILITY  OF  THE  WIFE'S  SEPARATE  ESTATE  TO  HER 
DEBTS  AND  CONTRACTS;  AND  OF  HER  SEPARATE  CHARACTER 
IN  EQUITY  IN  REGARD  TO  PROCEEDINGS  BY  OR  AGAINST 
HER. 


SECTION  L 


OF  THE  LIABILITY  OF  THE  WIFE'S  SEPARATE  ESTATE  TO  HER 

DEBTS   AND   CONTRACTS. 


6.  fVtfifs general  contracts  binding 

on  separate  estate,  semble, 

7.  Wif^s  separate  estate  charged 

hy  her  bond, 
9.  Hulme  v.  Tenant. 
11.  Or  promissory  note, 
13.  Or  promise  in  writing. 


14.  Contracts  in  reference  to  sepa^ 

rate  estate  enforced  in  equity, 

15.  fVifCy   having  separate    estate, 

mag  contract  for  purchase  of 
estate, 

16.  But  the  Court  can  proceed  only 

against  the  property. 


1.  It  has  been  observed  (a)  that  by  the  common  law,  re- 
stored by  the  case  of  Marshall  v.  Rutton  (6),  a  married 
woman  was  not  allowed,  except  in  special  cases,  to  contract 
as  a  feme  sole,  nor,  as  such,  to  sue  or  be  sued.  That  being 
the  legal  rule,  the  wife  cannot  at  law  bind  herself  by  any 
contract  in  regard  to  her  separate  property.  In  conformity 
with  this  doctrine  of  the  wife's  disability,  courts  of  Equity 
have  held  that  her  general  personal  engagements  will  not 
a£fect  her  separate  property,  (c) 

2.  This  was  so  decided  by  Lord  Rossljoi  in  the  case  of 
The  Duke  of  Bolton  v.  Williams,  (d)     In  that  case  the 


(a)  Supra,  p.  69. 
ib)  8  Term  Rep.  647. 
(c)  2  Dick.  562. 


(cQ  2  Yes.  Jun.  138 :  see  2  Dick. 
662. 
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wife  granted  annuities  for  value  out  of  a  rent-charge, 
being  her  separate  estate.  These  grants  were  void  from 
defects  in  the  memorials,  but  the  annuities  were  never- 
theless  claimed  by  the  annuitants  and  resisted  by  the  wife. 
The  owner  of  the  land  charged  with  the  rent,  not  know- 
ing to  whom  to  pay  it,  filed  a  bill  of  interpleader ;  and 
one  point  insisted  upon  by  the  annuitants  was,  that  if  the 
grants  were  defeated  by  such  omission  as  before  stated,  still 
they  were  intitled  to  be  repaid  their  purchase-monies,  with 
interest,  out  of  the  wife's  separate  estate.  But  it  was  held 
that  the  specific  charges  having  failed,  the  annuitants  be- 
came general  creditors  only  of  the  wife  for  the  purchase- 
money  paid  to  her ;  and  then,  upon  the  principle  that  there 
was  no  equity  for  her  general  creditors  upon  which  they 
could  maintain  a  suit  to  enforce  an  appropriation  of  her 
separate  property  in  the  hands  of  her  trustees  for  pa3nnent 
of  their  demands,  the  Court  decided  against  the  claims  of 
the  annuitants. 

The  remarks  of  Lord  Eldon  upon  this  case  are  these, 
"that  it  decided,  in  the  most  direct  terms,  that  where  a 
married  woman,  having  separate  property,  has  sold  an 
annuity  charged  upon  it,  and  the  grantee  has  not  taken  care 
to  make  the  charge  available  (for  it  was  his  business  to  do 
so),  the  person,  whose  grant  as  such  fails,  would  not  have 
an  equity  specifically  to  affect  the  fund  clothed  with  a  trust 
for  the  separate  use  of  the  married  woman  with  the  con- 
sideration ;  that  Lord  Rosslyn  considered  the  case  in  two 
points  of  view,  at  law  and  in  equity,  and  said,  if  the  an- 
nuitants had  an  action,  there  was  no  occasion  for  equity  to 
interfere ;  that  if  they  had  no  action,  there  was  no  ground 
upon  which  a  court  of  Equity  could  interfere."  (a) 

3.  The  authority  of  Bolton  v.  Williams  was  followed  by 
Lord  Eldon,  in  the  case  of  Jones  v.  Harris  (6),  from  which 
the  above  extract  is  taken.     There  it  appeared  that  A  was 

(a)  9  Ves.  498.  94 :  and  Aguilar  v.  Aguilar,  5  Mad. 

(b)  Ibid.  p.  486  :  see  also  3  Mad.     414. 
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intitled  to  the  rents  of  real  estates  to  her  separate  use ;  out 
of  which  she  granted  an  annuity  to  B,  but  the  grant  was 
Yoid  from  the  insufficiency  of  the  memorial.  Upon  the  bill 
of  B  for  payment  of  the  annuity  out  of  the  rents,  the  wife's 
separate  estate,  the  same  point  was  insisted  upon  as  in  the 
case  of  the  Duke  of  Bolton  v.  Williams,  viz.  that  as  at  law 
upon  an  implied  assumpsit  the  grantee  could  recover  in  an 
action,  his  purchase-money,  carrying  the  payments  upon  the 
annuity  into  account,  so  in  equity  B,  being  disappointed  in 
the  contract  for  the  annuity,  was  intitled  to  be  considered  as 
A's  creditor,  and  although  B  had  no  lien  upon  the  rents  by 
virtue  of  the  contract  itself,  still  A  having  separate  estate 
was  to  be  considered  in  equity  as  debtor  in  respect  of  it, 
upon  the  ground  of  the  implied  assumpsit^  and  that  the 
court  would  consider  B,  if  to  be  regarded  as  A's  general 
creditor,  intitled  to  have  the  demand,  due  by  virtue  of  that 
assumpsit  (implied  out  of  the  failure  of  the  contract),  made 
good  out  of  the  rents  and  profits  of  A's  separate  estate. 
But  Lord  Eldon  dismissed  the  bill  upon  the  principle  stated 
in  the  case  of  the  Duke  of  Bolton  v.  Williams,  and  observed 
that  there  was  great  difficulty  in  raising  the  implied  assumpsit 
to  charge  the  separate  estate,  in  opposition  to  the  intention 
of  both  A  and  B,  and  to  the  authority  of  that  case.  B  (said 
his  Lordship)  had  no  right  to  complain  that  the  Court  did 
not  interfere  upon  such  an  application,  merely  to  remedy 
negligence,  and  that  if  B  had  any  complaint  founded  in 
moral  justice,  it  was  entirely  B's  own  fault  in  not  taking 
care  to  obtain  a  perfect  security. 

4.  These  cases  were  cited  by  Sir  L.  Shadwell,  V.C.,  in 
Murray  v.  Barlee  (a)  ;  his  Honour  remarking  that  he  would 
have  followed  their  authority,  if  the  case  before  him  had 
turned  upon  the  liability  of  the  wife's  separate  estate  to  her 
implied  contracts. 

5.  However,  Lord  Brougham,  C,  when  the  case  of  Murray 

(a)  4  Sim.  82, 
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V.  Barlee  came  before  him  on  appeal  (a),  expressed  an  opi- 
nion that  there  was  no  distinction  between  the  wife's  general 
engagements  and  her  written  instruments,  and  said  that  if 
there  had  been  merely  a  general  charge  in  that  case  he  should 
have  considered  that  the  wife's  creditor  had  a  claim  upon 
her  separate  estate. 

6.  And  in  a  late  case  (6),  the  liability  of  the  wife's  sepa- 
rate estate  to  her  general  contracts  appears  to  have  been 
considered  by  Lord  Cottenham  as  settled. 

7.  It  is  clear  that  bonds  given  by  the  wife  will  be  a  charge 
on  her  separate  property. 

8.  Thus,  in  Biscoe  v.  Kennedy  (c),  leasehold  and  other 
personal  estate  were  on  the  marriage  of  B  settled  in  trust 
for  her  separate  use.  She  was  indebted  by  bond  at  the  time 
of  her  marriage,  and  her  creditor  filed  a  bill  for  payment  of 
it  out  of  her  separate  property ;  and  Sir  Thomas  Clarke 
declared  that  B's  eflfects  vested  in  her  trustees  were  to  be 
considered  as  the  property  of  a  feme  sole,  and  ordered  the 
debt  and  costs  to  be  paid  out  of  500^.  East  India  stock,  in 
the  hands  of  her  trustee,  (d) 

9.  So,  in  Hulme  v.  Tenant  (e)y  upon  the  marriage  of  A, 
her  freehold  and  leasehold  estates  were  settled  in  trust  that 
the  trustees  should  receive  and  pay  the  rents  and  profits  of 
parts  of  them  to  the  wife,  for  her  separate  use,  and  to  convey 
the  estates  themselves  to  such  uses  as  she  by  will,  or  by  deed 
or  writing  under  her  hand  and  seal  executed  in  the  presence 
of  two  witnesses,  should  appoint ;  and  in  default  of  appoint- 


(a)  3  M.  &  E.  209 :  see  Callow  v. 
Howie,  17  Law  J.  N.  S.  Chan.  71 ; 
11  Jur.489. 

{b)  Lord  r.  Wightwick,  2  Ph. 
110  :  see  also  Owens  v,  Dickinson, 
Cr.  &  P.  54  :  and  some  remarks  by 
Mr.  Jacob  on  this  subject  in  App. 
No.lL 

(c)  1  Bro.  C.  C.  17,  in  notis. 

{d)  In  this  case  the  creditor's  bill 
was  in  the  first  instance  dismissed. 


The  husband  afterwards  absconded, 
and  was  outlawed,  and  the  creditor 
then  filed  another  bill  for  payment 
out  of  the  wife's  separate  estate, 
which  was  decreed. 

(c)  1  Bro.  C.  C.  16;  2  Dick. 
560 :  see  also  Pybus  v.  Smith,  1 
Yes.  Jun.  189;  3  Bro.  C.  C.  340: 
Dillon  v.  Grace,  2  Sch.  &  Lef.  Cb. 
Rep.  456 :  and  Standford  r.  Marshall, 
2  Atk.  69. 
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menty  to  the  use  of  her  heirs  and  assigns.  The  trustees 
were  directed  to  sell  the  remainder  of  the  estates,  and  out  of 
the  produce  to  invest  lOOOZ.  according  to  A's  directions,  and 
the  interest  and  profits  were  directed  to  be  paid  to  her,  and 
the  principal  to  her  or  to  her  order,  by  note  or  writing  under 
her  hand,  and  for  want  of  appointment,  to  her  executors,  &c. 
A  and  her  husband  joined  in  a  bond  to  B,  and  she  afterwards 
borrowed  of  B  a  further  sum,  which,  with  the  old  debt, 
amounted  to  180Z.,  for  which  A  gave  her  own  bond.  B  filed 
a  bill  for  payment  out  of  A's  separate  estate,  but  the  1000/. 
were  out  of  the  question,  that  sum  having  been  wholly  or 
nearly  disposed  of.  The  only  point  was,  how  far  the  rents 
of  the  estates  unsold,  and  the  estates  themselves,  were  liable 
to  B's  demand ;  and  Lord  Thurlow  made  no  decision  upon 
the  liability  of  the  estates  themselves,  but  declared  and 
decreed  that  the  rents  of  her  real  estates  were  liable  to  satisfy 
the  debt. 

10.  A  similar  decision  was  afterwards  made  in  Heatley  v. 
Thomas,  (a) 

11.  So,  promissory  notes  given  by  the  wife  have  been  held 
to  be  a  charge  upon  her  separate  estate. 

12.  Thus,  in  Bullpin  v.  Clarke  (6),  upon  the  marriage  of 
A  with  her  husband  B,  several  of  her  real  estates  were 
settled  upon  trust  that  the  trustees  should  receive  the  rents 
and  pay  them  to  such  person  or  persons,  &c.,  as  A  at  any 
time  during  her  life,  notwithstanding  coverture,  should 
appoint,  and,  in  default  of  appointment,  to  pay  them  into 
"her  proper  lands  for  her  sole  and  separate  use."  Her 
personal  estate  was  also  vested  in  the  same  trustees  for  her 
sole  and  separate  use,  and  to  be  applied  as  she  should  direct. 
A  borrowed  250/.  upon  her  promissory  note  from  C,  who 
instituted  the  present  suit  to  obtain  payment  of  the  debt 
out  of  A's  separate  property.     And  Sir  W.  Grant  decreed 

(a)  15  Yes.  696.  Sowle,  4  Russ.  1 12 :    and  Nail  r. 

{b)  17  Yes.  365 :  see  also  Stuart     Fanter,  5  Sim.  562. 
V.  Kirkwall,  3  Madd.  387  :  Field  r. 
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that  the  principal,  interest,  and  costs  should  be  paid  by  the 
trustees  out  of  the  rents  and  profits  of  the  estates. 

13.  Where  the  wife,  who  was  living  separate  from  her 
husband,  promised  her  solicitors  in  writing  to  pay  their  bills, 
it  was  held  that  the.  letters  had  the  same  effect  in  charging 
her  separate  estate,  as  her  bond  or  promissory  note,  (a) 

14.  The  wife  being  considered  as  a  feme  sole  in  respect  of 
her  separate  property,  her  contracts  for  valuable  considera- 
tion, with  reference  to  such  property,  will  in  equity  be 
enforced  against  her.  (b) 

15.  And  where  she  has  separate  property,  she  can  enter 
into  a  contract  for  the  purchase  of  an  estate  as  a  feme 
sole,  (c) 

16.  But  in  all  cases  the  Court  must  proceed  against  the 
property,  as,  although  she  may  become  intitled  to  property 
for  her  separate  use,  she  is  no  more  capable  of  contracting 
than  before,  (d) 

(a)  Murray  v.  Barlee,  4  Sim.  82 ;  (d)  Aylett  r.  Ashton,  1  M.  &  C. 
affirmed  by  Lord  Brougham,  3  M.  &  105:  Francis  v.  Wigzell,  1  Madd. 
K.  209.  258. 

(b)  Stead  v.  Nelson,  2  Bear.  245. 

(c)  Dowling  V.  Macguire,  1  Rep. 
t.  Plunkett,  1. 
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SECTION  IL 

OF  THE  WIFE'S  SEPARATE  CHARACTER  IN  EQUITY,  IN  REGARD 
TO   PROCEEDINGS  BY   OR   AGAINST  HER. 


1.  Where  plaintiff , 

2.  Where  defendani. 

3.  Liable  to  answer  personally  for 

contempt  of  court. 


5.  But  an  order  must  he  previously 
obtained  for  her  to  answer 
separately. 


1.  As  at  law  the  wife  cannot  sue  or  be  sued  without  her 
husband  being  a  party  (a),  so  it  is  in  equity;  this  dis- 
tinction being  observed,  that  when  her  suit  is  for  her 
separate  property,  her  husband  should  be  made  a  defendant, 
and  she  alone  be  the  complainant  under  the  protection  of  her 
next  friend,  {h) 

2.  But  when  she  is  a  defendant  in  a  Court  of  Equity,  the 
suit  being  to  establish  a  claim  upon  her  separate  estate,  she 
is  so  far  considered  as  a  single  woman  as  to  make  it  neces- 
sary to  serve  her  personally  with  process  in  the  cause,  (c) 

3.  Since  the  wife  is  liable  only  to  the  extent  of  her  sepa- 
rate property  in  the  hands  of  her  trustees,  a  Court  of  Equity 
merely  operates  upon  it  and  not  against  her  personally  {d)  : 
but  as  she  is  clothed  with  the  character  of  a  feme  sole  in 
regard  to  such  estate,  and  her  husband  is  a  mere  formal 
party,  and  the  Court  cannot  pronounce  a  decree  to  bind  her 
separate  property  without  her  answer,  &c.,  so  that  in- 
justice might  result  from  allowing  her  an  exemption  from 
the  process  of  contempt,  it  has  been  determined  that  she  is 
personally  answerable  for  contempts  in  not  obeying  the 


(a)  Marshall  v.  Button,  8  Term 
Rep.  547. 

[h)  Griffith  V.  Hood,  2  Ves.  Sen. 
452. 


(c)  9  Ves.  488. 
{d)  1  Bro.  C.  C.  20. 
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orders  of  the  Court,  and  may  be  committed  to  prison  as  any 
other  person. 

4.  Thus,  in  Bell  v.  Hyde  (a),  and  Dubois  v.  Hole  (6),  the 
wife  was  committed  to  prison  for  not  putting  in  an  answer ; 
and  in  Stansbury  v.  Watkins,  a  case  at  the  Rolls  in  the  year 
1772  (c).  Sir  Thomas  Sewell  ordered  an  attachment  to 
issue  against  the  wife  alone. 

5.  But  in  Carleton  v.  M'Enzie  (d),  a  wife  executrix  and 
residuary  legatee  answered  the  original  bill  jointly  with  her 
husband,  the  bill  was  amended,  and  her  husband  went 
abroad ;  and  Lord  Eldon  determined  that  in  such  a  case,  a 
previous  order  that  the  wife  should  answer  separately  was 
necessary  to  bring  her  into  contempt  for  not  answering  the 
amended  bill. 


(a)  Pre.  Ch.  330.  (rf)  10  Ves.  442 :  see  also  Bun- 

(b)  2  Vera.  614,  ed.  by  Raithbj :  yan  r.  Mortimer,  6  Mad.  278  :  and 
see  Pannell  v.  Taylor,  1  Turn.  &  Hardy  v.  Sharpe,  3  Y.  &  C.  Eq.  Ex. 
Russ.  96.  377  :  and  Daniell's  Chancery  Prac- 

(c)  Stated  in  notis^  2  Yem.  614 :  tice,  2d.  ed.  by  Headlam,  where  the 
see  also  Ottway  v.  Wing,  12  Sim.  subject  of  this  section  is  fully  dis- 
90.  cussed. 
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CHAPTER  V. 

OF  THE  WIFE'S  ACTS  REGARDING  HER  SEPARATE  PROPERTY 
IN  FAVOUR  OF  HER  HUSBAND,  AND  THE  EFFECT  OF  HER 
ACQUIESCENCE   IN  HIS  RECEIPT  OF   IT. 


SECTION  L 


OF    THE    WIFE'S    POWER     OF    DISPOSING     OF     HER     SEPARATE 
PROPERTY  IN  FAVOUR  OF  HER  HUSBAND. 


1.  May  dispose  of  separate  estate 

to  husband, 

2.  But  she  must  appear  in  court 

where  suit. 


4.  Presence  of  wife  in  court  not  re* 
quired  in  general  on  disposi- 
tion of  separate  property. 


I.  In  transactions  between  husband  and  wife,  relative  to  the 
separate  estate  of  the  latter,  she,  primd  faciei  will  be  viewed 
in  the  light  of  a  feme  sole,  and  as  such  be  competent  to  dis- 
pose of  it  to  him,  or  for  his  use,  subject  to  proof  of  fraud  or 
undue  influence  on  his  part,  (a)  To  this  effect  Lord  Hard- 
wicke  expressed  himself  in  Grigby  v.  Cox.  (6) 

2.  In  Milnes  v.  Busk  (c),  Lord  Rosslyn  said  that  he  had  been 
informed  it  was  very  constantly  the  course  of  the  Court,  and 
particularly  at  the  Rolls,  where  these  causes  usually  came  on, 
that  where  the  trustees  oblige  the  party  to  apply  to  the  Court, 
it  had  not  established  a  deed  between  husband  and  wife  upon 
her  separate  estate  without  her  actual  presence  in  Court,  {d) 
Upon  this  declaration  of  Lord  Rosslyn,  the  Solicitor-General 


(a)  See  Essex  v,  Atkins,  14  Ves.         (c)  2  Ves.  Jun.  590. 
542.  (cf)  Upon  this  subject,  see  suprct, 

{b)  1  Ves.  Sen.  518.  vol.  I.  p.  246. 

VOL.  n.  S 
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observed,  that  Sir  Thomas  Sewell  had  said,  that  if  trustees 
would  not  take  upon  themselves  to  act,  but  compel  the 
parties  to  file  a  bill,  they  cast  their  discretion  upon  the  Court, 
which  would  not  act  for  them  without  the  presence  of  the 
wife.  It  therefore  seems  that,  when  such  transactions  come 
before  Courts  of  Equity,  they  will  require  the  wife's  presence, 
and,  if  necessary,  direct  inquiries  into  such  transactions,  to 
ascertain  their  fairness,  and  the  circumstances  under  which 
the  wife  was  induced  to  concur  in  then,  (a) 

3.  In  Pybus  v.  Smith  (fc),  Lord  Thurlow  observed,  that  it 
was  very  fit,  in  the  case  of  a  married  woman,  that  the  Court 
should  know  how  she  had  disposed  of  her  property, 

4.  In  general,  however,  the  presence  of  the  wife  in  Court, 
upon  a  disposition  of  her  separate  estate  either  to  her  husband 
or  to  strangers,  is  not  necessary  in  order  to  pass  her  separate 
interest  (c),  since,  as  to  such  property,  she  has  the  same 
power  of  disposing  of  it  as  if  she  was  a  feme  sole, 

(a)  Parkes  v.  White,  11  Yes.  231.  also  Sturgis  v.  Corp,  13  Yes.  190  : 

(b)  1  Yes.  Jun.  194.  and  Bean  v.  Sykes,  2  Hajes  Conyey. 

(c)  See  Lord  Eldon's  observations  640,  5th  ed. 
in  Sperling  v.  Bochfort,  8  Yes.  182 : 
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SECTION  n. 

WHERE  THE  WIFE  IS  INTITLED  TO  REIMBURSEMENT  OUT  OF 
HER  HUSBAND'S  ESTATE  FOR  WHAT  HE  HAS  RECEIVED  OF 
HER  SEPARATE   PROPERTY. 


1.  Not  where  she  has  permiUed 
husband  to  receive  separate 
property. 

6,  If  consent  not  given  or  prC" 
sumedy  inti^ed  to  reimburse" 
ment  of  whole  amount. 

6.  Husband  allowed  sums  ex- 
pendedfor  wife  lunatic. 


8.  Wife*s  claim  to  arrears  where 

consent  implied, 

9.  Distinction  between  pin-money 

and  separate   estate    in    this 
respect. 
10.   Wif^s  consent  in  court  unne- 
cessary. 


1.  Since  the  wife  may  appoint  and  dispose  of  her  separate 
property  as  a  feme  sole,  so  she  may  give  it  to,  or  permit  her 
husband  to  receive  it,  which  will  preclude  her  right  after  his 
death  to  charge  his  estate  with  what  he  so  received.  This 
was  acknowledged  by  Lord  Hardwicke  in  Pawlet  v.  Dela- 
val  (a),  in  which  case  he  decided,  that  Lady  Pawlet  having, 
daring  the  joint  lives  of  herself  and  husband,  permitted  him 
to  call  in,  manage,  and  dispose  of  her  separate  estate  as  his  own, 
and  after  his  death  treated  by  acts  such  her  separate  property 
as  assets  belonging  to  him,  discharged  the  original  limitation 
of  it  to  her  separate  use,  and  gave  it  to  her  husband. 

2.  In  Smith  v.  Camelford  (6),  the  Court  declared,  that  if 
the  wife  permitted  her  husband  to  receive  the  rents  of  her 
separate  estate,  he  was  not  afterwards  accountable  to  her  for 
them.  A  like  decision  was  pronounced  in  Milnes  v.  Busk  (c), 
the  wife  having  expressly  empowered  her  husband  to  receive 
the  rents  of  her  separate  estate  during  her  life.     Powell  v. 


(«)  2  Ves.  Sen.  663, 

(b)  2  Ves.  Jun.  698.  716. 


(c)  2  Ves.  Jun.  488. 
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Hankey  (a)  is  a  case  where  a  similar  decree  was  pronounced 
upon  her  permission  and  acquiescence  in  her  husband  re- 
ceiving the  produce  of  her  separate  property ;  and  in  Squire 
V.  Dean  (6),  where  the  husband  received  the  interest  of  his 
wife's  separate  estate,  and  applied  it  to  the  use  of  the  family, 
her  assent  to  the  receipt  and  application  was  presumed,  and 
she  was  not  permitted  to  claim  anything  on  account  of  it 
out  of  her  husband's  assets. 

3.  On  the  presumption  of  the  wife's  assent,  in  the  late  case 
of  Beresford  v.  Armagh  (c),  she  was  held  not  to  be  intitled  to  a 
balance  of  the  rents  of  her  separate  estate  which,  at  the  time 
of  her  husband's  death,  was  standing  to  his  account  in  a  bank. 

4.  Upon  the  same  principle,  where  the  trustees  under  a 
marriage  settlement  had  lent  the  wife's  money  to  the  husband 
with  her  consent,  it  was  held,  on  the  bankruptcy  of  the  hus- 
band, that  they  could  only  prove  for  the  principal,  (d) 

5.  But  if  no  such  consent  be  given,  nor  can  be  presumed, 
then  the  wife  will  be  intitled  to  reimbursement  out  of  her 
husband's  estate  for  the  whole  of  what  he  received  of  her 
separate  property,  as  in  Parker  v.  Brooke,  (e) 

6.  Yet,  in  an  instance  where  she  was  supported  by  him, 
and  insane,  and  he  received  her  separate  estate,  for  which  his 
own  property  was  liable  to  answer  (because  his  wife,  so  cir^ 
cumstanced,  could  neither  authorise  nor  consent  to  his  taking 
her  separate  estate),  still,  in  consideration  of  his  maintaining 
her,  he  was  allowed  in  discharge  a  proper  sum  for  what  he 
expended  in  her  support.  The  instance  alluded  to  occurred  in 
the  Attorney-General  v.  Pamther.  (/) 


(a)  2  P.  W.  82.  (c)  9  Ves.  583. 

(b)  4  Bro.  C.  C.  326 :  see  Carter  (/)  3  Bro.  C,  C.  441 ;  4  Bro.  C.  C. 
V.  Anderson,  8  Sim.  370 :  Bartlett  v.  409 :  but  see  Nettleship  v.  Nettle- 
Gillard,  3  Buss.  149 :  and  Leach  v.  ship,  10  Sim.  236 :  and  Edwards  v. 
Way,  5  Law  J.  N.  S.  Chan.  100.  Abrey,  2  Ph.  39 ;  2  C.  P.  Coop,  (t 

(c)  13  Sim.  643  ;  13  Law  J.  N.  S.  Cot.)  177 ;  15  Law  J.  N.  S.  Chan. 
Chan.  235  ;  8  Jur.  262.  404  ;  10  Jur.  650. 

(rf)  Ex  parte  Green,  re  Ellis,  2 
Dcac.  &  Ch.  1 1 3 ;  1 1  Law  J.  Bank.  2. 
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7.  It  cannot  escape  the  observation  of  tlie  reader  that  the 
principle  which  pervades  the  cases  upon  the  subject  is  this ; 
either  express  gift  by  the  wife  to  her  husband,  or  an  implied 
gift  to  him  (when  it  can  be  raised)  of  her  separate  estate, 
resulting  from  cohabitation  and  her  acquiescence. 

8.  Upon  this  presumption  it  is,  that  if  the  wife  without 
intermediate  claim  suffer  her  husband  to  receive  the  annual 
income  of  her  separate  estate,  a  Court  of  Equity  will  permit 
her,  surviving  him,  to  charge  his  assets  in  account  with  no 
more  than  the  amount  of  one  year's  arrears,  or  for  one  year 
of  his  receipts  preceding  his  death,  acccording  to  some  cases, 
and  even  not  with  one  year's  receipts  or  arrears  according 
to  others. 

9.  Mr.  Roper  remarks  (a),  "  If,  notwithstanding  the  dicta 
in  some  of  the  cases,  a  distinction  may  be  considered  to 
exist  between  property  settled  to  the  wife's  separate  use 
aliundej  and  pin-money  settled  upon  her  by  her  husband,  all 
or  the  majority  of  the  cases  may  probably  be  reconciled. 

**  Thus,  if  the  wife  expressly  or  impliedly  authorise  her 
husband  to  receive  the  interest  or  rents  of  her  general  sepa- 
rate property,  during  his  life,  this  being  a  gift,  there  can  be 
no  reason  to  give  her  any  part  of  them  which  accrued  during 
his  life.  With  this  agree  the  before-mentioned  cases  of 
Smith  v.  Camelford,  Powell  v.  Hankey,  and  Squire  v.  Dean ; 
and  also  Whistler  v.  Newman  (6),  and  Dalbiac  v.  Dalbiac  (c), 
after  stated.  But  when  the  property  settled  is  that  of  the 
husband  or  the  wife,  and  he  is  under  contract  to  pay  to  her 
annually  a  certain  sum  as  pin-money,  considered  to  be  for  her 
personal  use,  and  a  provision  by  him,  in  such  a  case  as  it  may 
be  detrimental  to  her  to  carry  implied  acquiescence  on  her 
part  to  the  extent  of  excluding  her  claim  to  this  provision  up 
to  her  husband's  death,  it  does  not  seem  unreasonable  that 
she  should  be  allowed  one  year's  arrears  previous  to  that 


(a)  2  Rop.   H.  &  W.  221 :   see         (b)  4  Ves.  146. 
chap.  8,  post.  (c)  16  Ves.  126. 
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period,  and  so  the  Court  has  considered  in  the  cases  referred 
to  below,  (a)  " 

10.  Mr.  Koper  further  observes  (6),  that  as  the  gift  or 
acquiescence  of  the  wife  will  intitle  her  husband  to  her 
separate  estate,  so  will  her  consent,  given  and  recorded  in  a 
Court  of  Equity,  have  the  same  effect.  But,  as  Mr.  Jacob 
remarks  (c),  "  the  wife's  examination  and  consent  is  entirely 
unnecessary  with  reference  to  separate  property,  (d)  Hence, 
in  Sturgis  v.  Corp,  the  decree  was  made  without  the  wife's 
consent  being  taken,  referring  it  to  the  Master  to  settle 
an  assignment,  (e)  And  an  assignment  or  appointment 
by  the  wife  is  the  regular  mode  of  passing  her  separate 
property ;  her  consent  in  Court  can  be  of  no  use,  excepting 
that  it  may  sometimes  save  the  expense  of  a  deed ;  and  the 
Court  has  therefore  latterly,  in  some  instances,  declined 
taking  the  consent." 

(a)  Townshend   v.  Windham,  2         {b)  2  Hop.  H.  h  W.  222. 
Ves.  Sen.  7:  Peacock  r.  Monk,  2         (c)  Ibid.  222  n. 
Ves.  Sen.  190:  Offley  r.  Offley,  Pre.         (d)  See  13  Ves.  192:    3  Madd. 

Ch.  26:   see  11  Yes.  225;   and  2  385. 
Madd.  286  n.  (e)  Reg.  Lib.  B.  1806,  fo.  108. 
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SECTION  IIL 

WHETHER  A  BILL  IN  CHANCERY,  FILED  BY  THE  HUSBAND 
AND  WIFE,  WILL  OPERATE  AS  A  DISPOSITION  OF  THE  FUND 
IN  FAVOUR  OF  THE  HUSBAND. 


2.  Cketdyn  v.  Smiik. 

3.  Oarke  v.  Pistor. 

4.  Bemarks  thereon, 
5»  AUen  t.  Papwarth. 


6.  Mr,  Jcteob^t  remarks  thereon, 
8.  Court  will  not  act  upon  bill  <^ 
wife  and  husband,  semble. 


1.  In  some  cases  where  the  wife  was  intitled  to  the  interest 
of  the  fund  for  life  to  her  separate  use,  with  a  prescribed 
power  to  dispose  of  it,  and  upon  her  death  the  capital 
was  given  to  her  husband,  on  their  filing  a  bill  in  Chancery, 
praying  that  the  principal  might  be  immediately  paid  to 
her  husband,  and  the  wife  consenting  to  part  with  her  life 
estate,  the  Court  has  ordered  the  fund  to  be  paid  or  trans- 
ferred to  the  husband. 

2.  Thus,  in  Chesslyn  v.  Smith  (a),  A,  by  deed,  reciting 

that  he  was  desirous  of  making  a  provision  for  B,  his  wife, 

daring  her  life,  directed  the  trustees  named  in  it  to  invest 

500/.  in  three  per  cent,  consols,  in  trust  to  pay  the  interest 

during  A's  life  in  such  manner  as  B  should  appoint  by  any 

note  or  writing  under  her  hand,  and  notwithstanding  her 

then  marriage ;  but  in  default  of  such  direction  to  pay  the 

same  into  her  hands  for  her  sole  and  separate  use;  and 

after  her  death,  if  A  survived  her,  upon  trust  for  him,  his 

executors  and  administrators;  but  if  he  died  before  her, 

then  to  pay  the  principal  according  to  his  appointment,  and 

if  he  made  none,  then  upon  trust  for  himself,  his  executors, 

&c.     The  500/.  was  invested  by  the  trustees,  against  whom 

(a)  8  Ves.  183. 
s  4 
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A  and  B  filed  a  bill,  praying  a  transfer  to  A  for  his  own  use 
and  benefit,  upon  his  giving  to  the  trustees  his  personal 
security.  B  consented,  and  Sir  William  Grant  decreed  ac- 
cording to  the  prayer  of  the  bill.  • 

3.  To  the  same  efiect  is  the  case  of  Clarke  v.  Pistor  (a), 
which  was  decided  at  the  Rolls  in  the  year  1778.  There  the 
trust  was  to  pay  the  dividends  of  2000?.  Bank  Stock  to  such 
persons,  &c.,  and  in  such  manner  and  form  as  the  wife 
should  from  time  during  her  Kfe,  or  notwithstanding  her 
coverture,  by  any  note  or  writing  under  her  hand  appoint, 
and  in  default  of  appointment  into  her  proper  hands  for  her 
separate  use,  &c.,  and  after  her  death  to  transfer  the  capital 
to  her  husband.  Upon  the  bill  of  the  husband  and  wife 
against  the  trustees,  the  wife  having  made  no  appointment, 
the  Court,  with  her  consent,  ordered  a  transfer  of  the  fand. 

4.  The  limitations  in  these  cases,  as  the  reader  will  have 
observed,  amounted  to  nothing  more  than  a  trust  for  the 
wife's  separate  use  for  life,  and  she  having,  as  incident 
to  such  an  estate,  a  power  of  disposing  of  it  ad  libitum^  such 
power  superseded  the  special  mode  prescribed,  a  compliance 
with  which,  in  specie^  must  have  been  considered  by  the 
Court  as  unnecessary,  {b) 

5.  In  Allen  v.  Papworth  (c),  Lord  Hardwicke  held,  that 
if  a  married  woman,  having  power  to  receive  the  profits  of 
an  estate  to  her  separate  use,  and  to  appoint  them  as  she 
pleased,  filed  a  bill  jointly  with  her  husband  for  an  account, 
and  submitted  that  the  profits  should  be  applied  in  payment 
of  his  debts,  and  for  which  a  decree  was  pronounced,  such  a 
bill,  to  which  she  was  made  a  party  without  collusion,  was 
as  much  an  execution  of  her  power  as  an  actual  appoint- 
ment would  have  been,  and  the  profits  would  be  bound  by 
the  decree. 

6.  Upon  this  case  Mr.  Jacob  observes  {d\  "  It  does  not 

{a)  Cited  3  Bro.  C.  C.  568  :  and  (ft)  See  ana,  p.  246. 
GuUan  v.  Trimbej,  2  Jac.  &  Walk.  (c)  1  Ves.  Sen.  163. 
457  «.  Id)  2  Rop.  H.  &  W.  226 «. 
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appear  that  the  wife  consented  to  the  decree.  See  Belt's 
Supplement  (a),  where  the  substance  of  the  pleadmgs  is 
stated  from  the  Registrar's  Book,  but  it  is  difficult  to  collect 
from  them  whafr  was  the  point  decided.  The  opinion  at- 
tributed to  Lord  Hardwicke,  that  the  bill  might  operate  as 
an  appointment,  is  (to  say  the  least)  very  questionable,  a 
bill  filed  by  a  husband  and  wife  jointly  being  in  ejffect  the 
bill  of  the  former,  (b)  And  though  a  power  has  been  held 
to  be  executed  by  a  declaration  contained  in  an  answer  in 
Chancery  (c),  it  does  not  follow  that  the  same  effect  is  to  be 
ascribed  to  the  contents  of  a  bill,  which  may  be  altered  by 
amendment..  In  this  case  a  decree  had  been  pronounced, 
and  therefore  it  did  not  rest  upon  the  bill  alone." 

7.  Since  the  above  observations,  the  case  of  Simons  v. 
Horwood(d)  has  occurred,  where  the  wife  being  intitled 
under  a  will  to  a  fund,  in  terms  which  gave  it  absolutely  to 
her  separate  use,  the  husband  and  wife  filed  a  bill  against 
the  trustee,  praying  for  a  transfer  of  the  fund  to  the  wife,  or 
to  the  husband  in  her  right ;  but  Lord  Langdale,  M.  B., 
said  that  it  was  the  husband's  suit,  and  the  wife,  for  all  the 
purposes  of  the  suit,  must  be  taken  to  be  entirely  under  the 
influence  of  the  husband.  The  husband,  therefore,  could 
not  obtain  it  in  that  suit. 

8.  It  may  therefore  be  considered  as  settled,  that  whether 
the  wife's  interest  is  such  as  she  may  dispose  of  inde- 
pendently of  any  special  power,  or  she  has  merely  a  power 
to  dispose  of  it,  the  Court  will  not  act  upon  a  bill  filed  by 
her  and  her  husband. 


(a)  Page  88.  (c)  Carter  v.  Carter,  Mose.  369. 

[h)  See  2  Ves.  Sen.  452.  666:  I         (rf)  1  Keen,  7. 
Sim.  h  Stu.  188. 
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WHERE  THE  WIFE  IS  INTITLED  TO  RELIEF  IN  EQUITY  AGAINST 
DISPOSITIONS   OF   HER  SEPARATE   ESTATE. 


Q  1  Instances  of  wife  not  being  re^ 
a'  l      Ueved  against  her  separate 

J      contracts. 
4.   Sale  to  her  trustee  where  sup' 
ported. 


6.  Parkes  v.  White. 

7.  Scott  ▼.  Daw :  sale  to  trustee 

set  aside, 
9.  Effect  of  wife's  acquiescence. 


1.  It  has  been  before  shown  that  a  married  woman  is  to 
be  considered  a  feme  sole  in  relation  to  her  separate  estate, 
and  that  she  has  power  as  such  to  give  away  or  otherwise 
dispose  of  it.  It  follows  from  this  proposition,  that  her 
equity  for  relief  against  gifts  or  dispositions  of  her  separate 
property  must  be  the  same  as  that  which  is  sufficient  to 
defeat  similar  acts  amongst  persons  in  general;  such  as 
fraud,  surprise,  undue  influence,  &c.  (a) 

2.  In  Grigby  v.  Cox(i),  it  was  holden  that  the  wife's 
concurrence  with  her  husband  in  a  sale  of  her  separate 
estate,  and  without  the  joining  of  her  trustees,  could  not  be 
impeached,  there  being  no  evidence  of  imposition  or  undue 
influence.  For  as  the  wife  might  have  appointed  the 
property  to  her  husband,  his  being  a  party  with  her  in  a 
sale  to  a  stranger  could  not  vitiate  the  transaction.  In 
that  case  the  husband  covenanted  that  the  estate  was  free 


(a)  When  a  married  woman  seeks 
to  be  relieved  against  a  sale  of  a  re- 
versionary interest  in  property  given 
for  her  separate  use»  on  the  ground 
of  inadequacy  of  consideration,  the 
question  depends  on  principles  si- 


milar to  those  applied  to  other  sales 
of  expectant  rights ;  on  which  sub- 
ject see  the  cases  collected  in  Ap- 
pendix No.  4. 

(b)  I   Yes.   Sen.  517:    see  also 
Essex  V.  Atkins,  14  Yes.  542. 
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from  incumbrances;  and  Lord  Hardwicke  said  that  such 
circomstance  made  no  difference,  since  the  demand  of  such 
a  covenant  from  him  -was  but  a  reasonable  request  and 
precaution  against  a  prior  secret  appointment  of  the  wife, 
and  that  the  husband  alone  was  the  person  answerable  for 
a  breach  of  it. 

3.  So  also  in  Masters  v.  Fuller  (a),  A  (the  wife  of  B,  who 
had  agreed  to  take  a  house  of  C  at  the  rent  of  20/.)  having 
separate  property,  entered  into  an  agreement  without  her 
husband's  knowledge,  to  pay  C  an  additional  rent  of  18/.  for 
the  house,  in  consideration  of  its  being  differently  fitted  up, 
and  which  she  paid  up  to  her  death.  A  appointed  her 
husband  B  executor  of  her  will,  who  filed  his  bill  to  be 
relieved  against  this  agreement  of  A,  charging  it  to  have 
been  a  fraud  upon  A,  and  obtained  by  improper  means ;  but 
which  C  denied  in  his  answer,  and  stated  that  the  house 
was  fitted  up  by  A's  direction,  and  according  to  her  fancy, 
and  that  both  rents  formed  but  a  moderate  rent  in  the 
whole  for  it.  The  counsel  for  B  contended  that  the  agree- 
ment being  concealed  from  B  was  a  fraud  upon  him  as  A's 
husband,  and  also  upon  him  as  standing  in  A's  place,  who 
would  have  been  relieved  against  the  contract  if  she  had 
been  living.  But  the  Lords  Conunissioners  of  the  Great 
Seal  thinking  otherwise,  dismissed  the  bill,  without  hearing 
G's  defence. 

4.  The  two  following  cases  seem  to  establish  (notwith- 
standing the  suspicion  which  attaches  to  purchasers  by 
trustees  from  their  cestuique  trusts  (6)),  that  if  the  wife  sell 
her  separate  estate  to  her  trustee,  and  the  transaction  be 
bond  fide  and  for  a  proper  consideration,  the  disposition  will 
be  valid. 

5.  In  Davidson  v.  Gardner  (c),  the  wife  being  intitled  to 

(a)  4  Bro.  C.  C.  19.  (c)  Stated  in  1  Sug.  V.  &  P.  230, 

{b)  Coles  V.  Trecothick,  9  Yes.     10th  ed. 
234 :  Randall  v.  Errington,  10  Ves. 
423. 
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a  brewhouse  to  her  separate  use,  vested  in  a  trustee  for  her, 
sold  it  to  him  for  its  full  value,  and  no  fraud  appeared  in 
the  transaction.  To  set  aside  this  sale,  the  wife  filed  her 
bill,  but  it  was  dismissed  by  Lord  Hardwicke. 

6.  In  Parkes  v.  White  (a),  the  real  estates  of  Mr.  Parkes 
were  limited  by  settlement  to  White  and  his  heirs  to  the 
use  of  Mrs.  Parkes  for  life*,  and  to  preserve  contingent 
remainders  in  the  usual  manner,  but  in  trust  to  permit  her 
to  receive  the  rents  for  her  separate  use  for  life,  remainder 
to  such  persons,  &c.  as  she,  notwithstanding  her  coverture, 
by  will,  or  any  writing  purporting  to  be  Jier  will,  should 
appoint ;  and  in  default  of  appointment,  to  the  use  of  an 
only  child  absolutely,  but  if  more  than  one,  in  trust  to  sell 
the  premises,  and  divide  the  proceeds  amongst  them,  as 
therein  mentioned,  with  the  ultimate  limitation,  if  no  issue, 
to  her  right  heirs.  By  deeds  in  May,  1779,  Mrs.  Parkes  and 
her  trustee  mortgaged  her  life  estate  to  A  for  a  debt  of  her 
husband;  and  by  other  deeds  in  May,  1785,  reciting  untruly 
that  she  and  her  husband  were  intitled  to  sell  the  trust  estate, 
White  and  the  legal  personal  representative  of  A,  the  mort- 
gagee, in  consideration  of  the  discharge  of  the  mortgage  and 
of  800?.  paid  to  Mrs.  Parkes  and  her  husband  (in  the  whole 
1000?.),  and  at  their  request  and  by  their  direction  (who 
agreed  to  levy  a  fine  which  was  afterwards  levied)  conveyed 
to  Evans,  the  heir  of  A,  the  premises  in  fee.  Mrs.  Parkes, 
in  order  to  complete  the  title  of  Evans  under  her  power, 
made  a  will,  appointing  him  executor,  and  devised  to  him  the 
inheritance  of  the  estate ;  and  for  the  purpose  of  preventing 
any  revocation  of  such  will  and  a  new  appointment,  the 
husband  gave  to  Evans  a  bond  with  a  condition  to  that  effect. 
In  August,  1785,  White,  the  trustee,  bought  the  premises  of 
Evans  for  1000?.;  and  in  1793  he  sold  them  to  Quarman 
for  1500?.,  to  whom  he  gave  a  bond  of  indemnity  against 
Mrs.  Parkes  and  her  husband.     In  April,  1799,  Mr.  and 

(a)  llVes.209. 
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Mrs.  Parkes  executed  another  instrument,  by  which,  after 
acknowledging  their  receipt  from  White,  the  trustee,  of  200?. 
stated  by  him  to  be  the  diflTerence  of  price  between  Evans's 
purchase  in  1785  and  that  of  Quarman  in  1793,  after 
deductions,  &c.,  and  that  Mrs.  Parkes  had  made  a  will  in 
favour  of  Quarman,  they  engaged  that  she  should  not 
execute  another  will,  nor  do  any  act  to  molest  Quarman, 
his  heirs,  &c.  At  the  time  of  White's  purchase,  the  net 
rent  of  the  estate  was  501.  Mrs.  Parkes  endeavoured  to  set 
aside  these  transactions  upon  the  grounds  of  her  not  having 
received  a  valuable  consideration,  and  of  her  being  tmder 
the  control  and  influence  of  her  husband  and  White ;  her 
hill  charging  that  White  had  attempted  to  make  undue 
advantages  by  taking  a  conveyance  of  the  trust  estate  from 
her ;  and  that  Quarman  had  notice  of  the  settlement,  and 
took  a  bond  of  indemnity  from  White,  which  notice  and 
bond  he  admitted  in  his  answer,  but  claimed  the  benefit  of 
the  purchase  as  made  without  fraud,  or  at  least  to  be 
allowed  the  rents  received  on  account  of  his  purchase- 
money  and  interest,  and  to  stand  as  a  mortgagee  for  the 
residue  to  the  fuU  amount  of  the  principal  and  interest  of 
all  monies  White,  the  trustee,  might  have  advanced  for  the 
the  use  or  by  the  direction  of  the  wife.  The  objects  of  the 
suit  were,  first,  to  subject  the  legal  estate  in  the  settled 
property  in  Quarman  to  the  settlement  uses,  at  least  sub- 
sequent to  the  trust  for  the  wife's  separate  use;  and 
secondly,  for  a  declaration  as  to  her  interest  (notwith- 
standing her  acts  and  the  remote  periods  when  they  were 
done)  that  White  and  Quarman  were  trustees  of  the  rent 
during  the  whole  time  for  her  separate  use.  But  as  to  the 
wife's  separate  trust  estate  for  life,  let  in  by  levying  the 
fine,  Lord  Eldon  decreed  that  Quarman  was  intitled  to  it 
on  the  principle  of  the  wife's  right  to  dispose  of  it  as  a  feme 
sole;  and  that  White  being  a  mere  trustee  to  preserve 
contingent  remainders,  and  to  pay  the  rents  to  the  wife's 
separate  use,  was  not  such  a  trustee  to  whom  the  doctrine 
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of  the  Court,  in  regard  to  trustees  buying  trust  property, 
applied,  (a)  But  that  as  to  the  limitations  in  the  settlement 
to  the  general  appointment  of  the  wife  after  her  death  by 
will,  and  in  default  of  any  to  her  children,  his  Lordship 
held,  that  they  were  not  a£Pected  by  the  transactions,  since 
White  being  a  trustee  to  protect  the  ambulatory  appoint- 
ment of  the  wife  and  the  interests  of  her  children,  the 
transactions  could  not  be  supported  in  breach  of  those 
duties,  and  from  what  appeared  on  the  face  of  the  in- 
struments, (i)  The  wills,  therefore,  were  ordered  to  be 
delivered  up;  and  Quarman  was  directed  to  convey  the 
premises  to  new  trustees  to  his  own  use,  during  the  wife's 
life,  with  remainder  upon  the  trusts  of  the  settlement, 
except  as  to  the  ultimate  reversion,  which  was  to  be  limited 
to  himself  in  fee.  This  ultimate  reversion,  the  reader  will 
have  observed,  belonged  to  the  wife;  and  it  is  presumed 
that  it  was  excepted  in  favour  of  Quarman  from  the  effect 
of  the  fine  which  was  levied. 

7.  In  a  late  case  (c),  however,  a  sale  from  the  wife  to  her 
trustee  under  very  similar  circumstances  was  altogether  set 
aside.  There  a  sum  of  long  annuities  had  been  bequeathed 
to  trustees  upon  trust  for  the  separate  use  of  the  wife  during 
her  life,  and  after  her  death,  upon  trust  for  such  persons  as 
she  should  by  will  appoint ;  and  in  default,  upon  trust  for  the 
next  of  kin  of  the  testator.  One  of  the  trustees  having 
contracted  for  the  purchase  of  the  wife's  interest,  a  deed  was 
executed  whereby  the  husband  and  wife  absolutely  assigned 
to  the  trustee  their  interest  in  the  long  annuities.  The  deed 
then  assumed  the  form  of  a  will,  by  which  the  wife  appointed 
the  long  annuities  absolutely  to  the  trustee.  The  deed  con- 
tained a  covenant  from  the  husband  and  wife  for  quiet  en- 
joyment and  for  further  assurance.  It  was  held  that  the 
transaction  could  not  be  supported  against  the  wife :  Lord 
Cottenham,  C,  in  giving  judgment,  said  that,  assuming  that 

(a)  11  Ve8.226.  (c)  Scott  v.  Davis,  4  M.  &  C. 

{b)  llVes.231.235.  87. 
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the  wife  might  be  considered  as  a  feme  sole  as  to  her  life  es* 
tate  in  the  income  aricdng  from  the  long  annuities,  she  could 
only  be  so  considered  as  to  so  much  of  the  annuities  as  might 
be  payable  after  her  death  to  the  extent  of  the  power  given  to 
her  of  disposing  of  them  by  will,  revocable  at  her  pleasure 
up  to  the  moment  of  her  death.  But  the  attempt  had  been 
to  enable  her  to  sell  this  remaining  interest  in  her  life-time, 
and  so  to  use  the  power  given  to  her  by  her  Other's  will  as 
to  deprive  her  of  the  benefit  he  intended  to  secure  to  her. 
Had  that  been  the  only  circumstance  in  the  case,  he  should 
have  felt  no  difficulty  in  acting  upon  it  in  the  absence  of 
authority ;  but  in  addition  to  this,  it  appeared  that  all  this 
was  done  to  effect  a  purchase  by  the  trustee  himself  at  a 
price  admitted  to  be  considerably  under  the  market  price  of 
the  day ;  and  assuming,  which  however  it  was  impossible  to 
estimate,  that  this  diminution  of  price  was  not  more  than 
Mrly  attributable  to  the  infirmity  of  the  title,  it  was  an 
actual  loss  of  so  much  to  the  married  woman.  Thet  es- 
tator's  provisions  to  secure  to  his  daughter  the  enjoyment 
of  the  whole  became,  by  the  act  of  the  trustee,  whose  duty 
it  was  to  protect  her  in  such  enjojonent,  the  ground  of  a 
sacrifice  of  a  considerable  part.  The  case  of  Parkes  v. 
White,  which  was  not  quoted  in  the  argument,  was  very 
similar  to  the  present,  and  many  of  the  observations  of  Lord 
Eldon  in  that  case  might  be  adopted  in  deciding  it.  There, 
indeed,  the  sale  of  the  life  estate  was  supported,  because  it 
was  a  perfectly  distinct  transaction,  but  here  the  whole  con- 
stituted but  one  transaction  and  could  not  be  separated. 

8.  Where  a  creditor  of  the  husband  procured  himself 
to  be  appointed  a  trustee  of  the  wife's  separate  estate,  and 
then  prevailed  with  her  to  execute  a  deed  providing  for  pay- 
ment of  the  interest  and  principal  of  the  debt  out  of  her 
separate  property  vested  in  him  as  her  trustee,  the  Court 
under  such  circumstances  set  aside  the  transaction. 

The  case  alluded  to  is  Dalbiac  v.  Dalbiac.  (a)    There  a  sum 

(a)  16  Yes.  116. 
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of  Q5L  long  annuities,  the  separate  estate  of  A,  the  wife  of  B, 
was  vested  in  the  executors  of  her  surviving  trustee.  In 
May,  1796,  B  and  his  uncle  D  procured  A  to  join  with  him, 
B,  in  a  bond  to  D,  for  B's  debt.  The  executors  refused  to  pay 
the  interest  out  of  A's  estate,  and  D,  the  creditor,  and  E  were 
appointed  new  trustees  under  a  decree  obtained  for  the 
purpose,  and  the  annuities  were  transferred  into  their  names. 
Immediately  after  this  transfer,  D,  without  consulting  E,  his 
CO- trustee,  prevailed  upon  A  to  execute  a  deed,  declaring  that 
the  new  trustees  should  be  possessed  of  the  annuities  upon  trust 
to  apply  them  in  payment  of  the  interest  of  the  debt,  from 
March  preceding  the  date  of  the  bond,  and  the  surplus  to  A 
for  life,  and  after  her  death  to  discharge  the  principal  out  of 
the  capital  fund,  which  was  limited  to  the  wife  absolutely  in 
the  event  of  her  leaving  no  child.  B  the  husband  being 
dead,  A  filed  a  bill  to  be  relieved  against  the  above  securities, 
and  for  a  transfer  of  the  annuities  to  herself,  there  being  no 
child ;  also  for  payment  of  the  amount  of  D's  receipts  since 
he  became  a  trustee.  D  insisted  upon  the  fairness  of  the 
transaction,  but  acknowledged  that  his  consent  to  become  a 
trustee  was  with  the  design  of  repajdng  to  himself  his  debt 
more  readily  out  of  A's  separate  estate.  E  the  co-trustee 
did  not  sign  the  deed.  Sir  William  Grant  decreed  the 
securities  to  be  delivered  up,  because  D  imposed  upon  the 
Court  in  suppressing  his  debt  for  the  purpose  of  being 
appointed  a  trustee  in  order  to  obtain  dominion  over  the 
fund,  and  with  it  to  pay  his  own  debt ;  that  D,  therefore, 
was  precluded  from  setting  up  such  demand  against  A,  and 
could  not  be  allowed  the  benefit  of  the  deed  obtained  under 
the  above  circumstances.  With  respect  to  D's  receipts,  his 
Honour  decreed  that  an  account  could  not  be  taken  farther 
back  than  from  the  husband's  death,  as  he  and  his  wife  lived 
together ;  and  that  since  she,  during  his  life,  would  not  be 
intitled  to  an  account  against  his  representative,  she  was 
equally  precluded  against  his  creditor  and  assignee,  (a) 

(a)  See  ante,  p.  261. ,  et  teg. 
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9.  If,  however,  the  wife,  with  full  knowledge  of  her  rights, 
acquiesce  for  a  length  of  time  in  dispositions  of  her  separate 
property,  against  which  she  might  originally  have  obtained 
redress,  the  Court  will  not  relieve  her.  (a)  This  appears 
from  Lord  Hardwicke's  clear  and  elaborate  judgment  in 
Pawlet  V.  Delaval  (i),  in  which  case  his  Lordship  decided 
that  Lady  Pawlet  was  concluded  by  her  acts  and  acquiescence 
in  constituting  her  separate  estate  part  of  the  assets  of  Lord 
Pawlet,  her  first  husband;  and  he  emphatically  observed, 
that  facts  and  acquiescence  were  material  to  determine  great 
rights  and  properties. 

(a)  Campbell  v.  Walker,  5  Ves.  (b)  2  Ves.  Sen.  668.  On  this  sub^ 
678.  ject,  see  ante,  p.  259.  et  seq. 
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CHAPTER  VII. 

OF   RESTRAINT    UPON    THE    WIFE'S    POWER    OF    DISPOSING   OF 
HER   SEPARATE   PROPERTY   BY   ANTICIPATION. 


1.  Restrictions  upon  anticipation 

valid, 
3.  But  alienation  not  prevented  by 

direction  to  pay  fund  ^^from 

time  to  time  "  to  her^  or  "  into 

her  proper  hands.** 

6.  Anticipation      not     restrained 

where  intention  only  inferred. 

7.  Hovey  v.  Blaheman. 

8.  Mr.  Boper^s  remarks  hereon. 

9.  *' Receipts  of  wife  alone  to  be 

sufficient  discharges.^ 

10.  Receipts  after  fund  **  shall  be^ 

come  due/* 

11.  "  Not  to  be  sold  or  mortgaged.** 

12.  Whether,  where  power  and  gift 

in  default  of  appointment,  prO' 
hibition  must  extend  both  to 
power  and  gift. 

13.  Barrymore  v.  EUis. 

14.  Brown  v.  Bamford. 


16.  Harnett  v.  Macdougall. 
n.  Moore  v.  Moore. 

18.  Baggett  v.  Meux. 

19.  Medley  v.  Norton. 

20.  Form  of  proviso  to  prevent  an' 

ticipation. 

22.  Proviso  in  restraint  of  antici" 

pation  only  effectual  during 
coverture. 

23.  According^  wifcy  when  discovert, 

may  alien. 

24.  If  she  has  not  aUened  when  dis- 

covert^ proviso  comes  into  ope- 
ration  on  marriage. 

25.  Tullett  y.  Armstrong. 

26.  Rule  laid  down  by  Lord  Lang' 

dale. 

27.  By  Lord  Cottenham. 

28.  But  anticipation    may  be   re- 

strained  during  particular  co- 
verture only. 


1.  Whether  the  wife's  power  of  alienating  her  separate 
property  could  be  restrained  even  by  express  negative  words, 
appears  to  have  been  originally  doubted,  upon  the  ground  of 
such  a  restriction  being  repugnant  to  the  interest  which  the 
wife  took  in  the  property.  However,  in  Miss  Watson's  set- 
tlement, in  which  Lord  Thurlow  was  a  trustee,  the  words 
*'  and  not  by  anticipation  "  were  by  his  advice  inserted,  (a) 
The  clause  was  afterwards  considered  by  Lord  Alvanley  (b) 

(«)  See  Parkes  v.  White,  1 1  Vee.        {b)  In  Socket!  v.  Wray,  4  B-  C.  C, 
221 :    and    Jackson    v.    Ilobhouge,     483. 
2  Mer.  487. 
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to  be  a  valid  one,  and  it  was  so  held  by  Lord  Eldon  in  the 
case  of  Jackson  v.  Hobhouse.  (a) 

2.  In  that  case  6000/.  was  vested  in  trustees  to  permit  the 
wiife  to  receive  the  interest  for  life  to  her  separate  use,  &c,, 
with  a  proviso  against  her  assigning  or  otherwise  disposing 
of  such  interest  in  any  mode  of  anticipation.  The  husband 
and  wife  assigned  the  interest  to  secure  an  annuity  to  B,  in 
which  C  joined  as  a  surety.  C,  having  been  obliged  to  pay 
some  arrears  of  the  annuity,  filed  a  bill  against  the  trustees 
for  reimbursement  out  of  the  wife's  separate  interest,  and  for 
the  application  of  the  residue  in  paying  C's  annuity  in  future, 
and  for  an  injunction  to  restrain  the  trustees  from  disposing 
of  the  6000/.  and  interest.  This  injunction  having  been 
obtidned,  Lord  Eldon,  upon  a  motion  to  dissolve  it,  said  it 
was  too  late  to  contend  against  the  validity  of  a  clause  in 
restraint  of  anticipation,  and  he  dissolved  the  injunction. 
His  Lordship  also  expressed  an  opinion  that  if  the  wife  had 
been  guilty  of  fraud  by  concealing  the  clause  of  restraint, 
the  circumstance  could  not  have  improved  the  situation  of 
the  surety  in  enabling  the  wife  to  dispose  of  her  separate 
interest  contrary  to  the  express  declaration  of  the  settlor. 

3.  But  a  direction  that  the  interest  shall  be  paid  from  time 
to  time  into  the  proper  hands  of  the  wife,  is  insufficiait  to 
prevent  her  having  an  absolute  disposing  power  over  the 
income,  before  the  arrival  of  the  periods  for  her  own  proper 
receipts  of  it.  In  Parkes  v.  White  (6),  Lord  Eldon  con- 
sidered it  to  be  settled  by  the  authorities,  that  all  the  words 
usually  found  in  limitations  to  the  separate  use  of  married 
women,  as  to  pay  the  interest  or  rents  into  their  own  hands, 
and  from  time  to  time,  &c.,  amounted  to  no  more  than  gifts 
to  their  separate  use,  leaving  them  at  full  liberty  to  dispose 
of  the  income  as  they  pleased. 

(o)  2  Meriv.  483.     The  law  of    nie,  9  Jur.  435  ;  Bennie  v,  Ritchie, 
Scotknd  recognisea  to  a  certain  ex-     1 2  CI.  &  F.  204. 
tent  the  separate  uae  and  restraint         (6)  11  Yes.  2 J  2. 
against  anticipation,  Ritchie  v,  Ren- 
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4.  So,  in  Clarke  v.  Pistor  (a),  decided  at  the  Rolls  in  the  year 
1778,  the  trust  was  "to  pay  the  dividends  of  2000Z.  bank 
stock  to  such  persons,  &c.  and  in  such  manner  and  form  as 
the  wife  should  from  time  to  time  during  her  life,  notwith- 
standing her  coverture,  by  any  note  or  writing  under  her 
hand  appoint,  and  in  default  of  appointment,  into  her  proper 
hands  for  her  separate  use,"  &c.,  and  after  her  death  to 
transfer  the  capital  to  her  husband.  Upon  the  bill  of  the 
husband  and  wife  against  the  trustees,  she  having  made  no 
appointment,  the  Court,  with  her  consent,  ordered  a  transfer 
of  the  fund. 

5.  This  was  the  case  of  a  voluntary  gift  by  the  wife ;  but 
several  of  the  decisions  arose  upon  questions  between  her  and 
her  creditors,  and  they  uniformly  support  her  absolute  right 
of  alienation,  notwithstanding  the  occurrence  of  the  words 
"  from  time  to  time  "  in  the  direction  of  payment  of  the  inte- 
rest to  her.  These  cases  are  Pybus  v.  Smith  (i),  Witts  v. 
Dawkins  (c),  and  Brown  v.  Like,  {d) 

6.  Indeed,  the  doubt  which  at  first  prevailed  as  to  the 
validity  of  express  declaration  that  the  wife  should  not  dis- 
pose of  her  separate  interest  by  anticipation,  affords  strong 
evidence  that  nothing  less  will  have  that  effect. 

7.  There  is,  however,  a  case  {e)  which  imports  a  contrary 
doctrine,  and  that  mere  inference  of  an  intention  will  be 
sufficient  to  restrain  the  wife's  power  of  disposition  incident 
to  her  separate  estate.  It  therefore  requires  particular  at- 
tention. The  question  in  that  case  arose  upon  a  petitioni 
and  for  that  reason  may  not  have  been  so  fully  considered 
as  if  it  had  been  discussed  upon  a  bill.  The  trust  was,  "  to 
pay  the  rents  and  profits,  dividends  and  interest,  to  arise 
from  the  fourth  part  of  a  residue,  in  equal  divisions,  into  the 
proper  hands  of  the  testator's  two  sisters  for  their  lives  to 

(a)  Stated  3  Bro.  C.  C.  568.  {d)  14  Yes.  302:    See  Gljn  v. 

[h)  1  Ves.  Jun.  189 ;  3  Bro.  C.  C.  Baster,  1  You.  &  Jer.  Eq.  Ex.  329. 
340.  {e)  Hovey  v.  Blakeman,  9  Yes. 

(c)  12  Yes.  501.  524. 
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their  separate  uses."  Sir  William  Grant  thought  that  this 
amounted  to  a  personal  bequest  to  them,  to  be  paid  into 
their  respective  proper  hands,  and  without  a  power  of  dispo- 
sition, and  that  an  absolute  property  was  not  intended  to  be 
given  to  them  so  as  to  impart  such  a  power  of  disposition. 

8.  Mr.  Roper  observes  upon  this  case  (a),  "  The  limi- 
tation was  sufficient  to  vest  separate  estates  in  the  sisters  to 
which  the  law,  without  regard  to  any  intention  of  the  settlor, 
annexed  the  jus  dispanendi.  There  is  nothing  particular  in 
the  trust,  it  even  wants  the  words  *  from  time  to  time,'  and 
merely  directs  payment  of  the  rents,  &c.,  into  the  proper 
hands  of  the  sisters.  Such  also  were  the  trusts  in  Clarke  v. 
Kstor,  Witts  V.  Dawkins,  and  Brown  v.  Like ;  yet  in  those 
cases  it  was  held  that  such  a  direction  did  not  deprive  the 
married  women  of  their  equitable  rights  of  disposition.  In 
truth,  the  direction  of  payment  into  the  hands  of  married 
women  for  their  separate  uses  is  the  old  method  of  making 
such  a  settlement,  and  to  use  Lord  Eldon's  language  in 
Parkes  v.  White  (6),  *  these  words  are  only  an  unfolding  of 
all  that  is  meant  in  a  gift  to  the  separate  use '  of  the  wife. 
And  with  respect  to  the  settlor's  intention,  it  has  been  before 
observed  that  mere  inference  of  it  is  insufficient  to  take  away 
the  general  power  of  married  women  to  dispose  of  their 
separate  property,  but  that  express  declaration  to  that  effect 
is  required.  That  such  is  the  rule  was  admitted  by  Lord 
Eldon  in  the  above  case  of  Jackson  v.  Hobhouse,  although  its 
effect  might  be  *to  defeat  the  intention  with  which  the 
power  was  given.'  Considering,  then,  this  case  to  be  in  oppo- 
sition to  those  preceding  authorities,  and  even  to  the  sub- 
sequent opinions  of  Sir  William  Grant,  inferred  from  his 
decisions  in  the  more  modem  cases  of  Witts  v.  Dawkins, 
Brown  v.  Like,  and  in  Sturgis  v.  Corp  (c),  it  is  presumed 
that  Hovey  v.  Blakeman  is  a  case  which  would  have  been 

(a)  2  Rop.  H.  &  W.  233.  (c)  13  Ves.  190. 

{b)  11  Ves.  222. 
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differently  decided  had  the  question  come  before  the  same 
judge  with  more  solemnity." 

9.  In  the  case  of  Acton  v.  White  (a),  the  trust  waaforthe 
sole  and  separate  use  of  the  wife  for  life,  so  as  not  to  be 
subject  to  the  debts,  control,  or  engagements  of  her  husband ; 
the  trustees  were  to  pay  the  dividends,  interest,  and  annual 
produce,  as  the  same  should  become  due  and  payable, 
into  the  hands  of  the  wife,  and  not  otherwise,  and  the 
receipts  of  the  wife  alone  for  what  should  be  actually  pwd 
into  her  own  proper  hands  to  be  sufficient  discharges.  It 
was  decided  that  these  expressions  did  not  restrain  her 
from  disposing  of  her  life  interest. 

10.  But  in  the  late  case  of  Field  v.  Evans  (6),  where  the 
trustees  were  directed,  during  the  wife's  life,  to  receive  the 
income  of  the  property,  when  and  as  often  as  the  same  should 
become  due ;  and  to  pay  it  to  such  person  or  persons  as  she 
might  from  time  to  time  appoint,  or  otherwise  to  permit  her 
to  receive  it  for  her  separate  use ;  and  it  was  declared  that 
her  receipts,  or  the  receipt  of  any  person  or  persons  to  whom 
she  might  appoint  the  same  after  it  should  become  dwy  should 
be  valid  discharges  for  it,  it  was  held  that  she  was  restrained 
from  anticipation. 

1 1 .  The  wife  will  of  course  be  restrained  from  alienation  by 
a  gift  to  her  separate  use,  "  not  to  be  sold  or  mortgaged."  (c) 

12.  It  has  been  held  by  Sir  L.  Shadwell,  V.  C.  E.,  that 
where  the  wife  has  a  power  of  appointment  over  the  fund, 
and  there  is  a  gift  to  her  in  default  of  appointment,  the  pro- 
hibition, in  order  to  prevent  anticipation,  must  expressly 
extend  both  to  the  power  and  to  the  gift  in  default  of  ap- 
pointment. 

13.  This  was  decided  in  Barrymore  v.  Ellis,  (d)     There 


(a)  1  Sim.  &  Stu.  429  :  see  also        (c)  Steadman  v.  Poole,  6  Hare, 
Medley  v.  Horton,  14  Sim.  222  ;  13     193 ;  16  Law  J.  N.  S.  Chan.  348 ; 


Law  J.  N.  S.  Chan.  442 ;  8  Jur.  863.     1 1  Jur.  449. 
949.  (rf)  8  Sim.  1. 

(b)  15  Sim.  375. 
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a  fund  was  vested  in  trustees,  in  trust,  during  the  joint  lives  of 
the  husband  and  wife,  to  pay  the  annuity,  as  the  same  should 
become  due  and  payable,  to  such  person  or  persons,  and  for 
such  intents  and  purposes  as  the  wife  should  by  any  writing 
signed  with  her  own  name  in  her  own  handwriting,  notwith- 
standing her  said  coverture,  direct  or  ap}X)int,  but  not  so  as 
to  deprive  herself  of  the  benefit  thereof  by  sale  or  other 
anticipation;  and  for  want  of  such  direction  or  appoint- 
ment, to  pay  the  same  to  her  for  her  own  sole,  separate,  and 
peculiar  use  and  benefit.  Sir  L.  Shadwell  held  that  the 
restriction  against  anticipation  applied  only  to  the  power, 
and  that,  accordingly,  an  assignment  by  the  wife  of  the  fund 
was  valid.  His  Honour  said  that  it  was  a  grant  to  such  person 
or  persons  as  the  wife  should  in  a  given  manner  appoint,  and 
subject  thereto,  to  her  sole  use  generally ;  and  if  so,  that  it 
was  competent  to  her  to  dispose  of  the  annuity  without  ex- 
ecuting the  power.  The  deed  did  not  say,  ^^  Do  and  shall 
pay  the  same  into  her  own  hands,  &c.,"  but  simply  "  to  her 
for  her  own  sole  use."  Then,  was  that  difierent  from  a  limi- 
tation to  such  uses  as  A  should  in  a  certain  manner  appoint, 
and  subject  thereto,  to  A  generally  ? 

14.  In  the  subsequent  case  of  Brown  v.  Bamford  (a),  the 
same  construction  was  given  by  his  Honour  to  a  simUar 
limitation  in  a  will.  There  a  testator  gave  leaseholds  and  stock 
to  trustees,  upon  trust,  during  the  life  of  his  daughter  S.  B.,  or 
until  she  should  be  a  bankrupt  or  insolvent,  to  pay  the  income 
to  such  person  or  persons,  for  such  intents  and  purposes,  and 
in  such  manner  as  S.  B.  by  any  writing  or  writings  under 
her  hand,  when  and  as  the  same  should  become  due,  but  not 
by  way  of  assignment^  charge,  or  other  anticipation  thereof ; 
should,  notwithstanding  her  then  present  or  any  future  co- 
verture, direct  or  appoint,  and  in  default  of  any  such  direction 
or  appointment,  or  so  far  as  the  same,  if  incomplete,  should 

(a)  11  Sim.  127;  12   Sim.  616;     ford  wiU  be  found  in  The  Jurist, 
6  Jar.    451.      Some    obserrations     vol.  8.  pt.  2.  pp.  110.  158.  253. 
upon  the  doctrine  of  Brown  v.  Bam- 
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not  extend,  into  her  proper  hands,  for  her  sole  and  separate 
use,  independent  of  the  debts,  control,  or  interference  of  her 
then  present  or  any  future  husband,  for  which  purpose  the 
testator  thereby  directed  that  the  receipts  in  writing  under 
the  hand  of  his  daughter  S.  B.  should,  notwithstanding  any 
such  coverture  as  aforesaid,  be  good  and  sufficient  discharges 
for  the  last-men  tioned  rents,  dividends,  and  proceeds,  or  so  much 
thereof  as  should  in  such  receipts  respectively  be  expressed 
to  have  been  received.  Sir  L.  Shadwell,  V.  C.  E.,  said  that 
the  words  on  which  the  question  arose  in  this  case,  were  the 
same  in  substance  as  the  words  in  Barryraore  v.  Ellis,  and 
that  he  adhered  to  his  decision  in  that  case,  and  remarked 
that  there  were  no  negative  words  in  the  receipt  clause,  and 
therefore  there  was  nothing  to  restrict  the  power  which 
Mrs.  Bamford  had  to  dispose  of  or  charge  the  rents  and  divi- 
dends of  the  trust  property  under  the  general  direction  to 
pay  those  rents  and  dividends  to  her  for  her  separate  use. 

On  appeal.  Lord  Lyndhurst,  C,  at  first  took  the  same  view 
of  the  case  as  his  Honour  had  done.  However,  upon  the 
case  being  reargued,  his  Lordship  reversed  the  decision  (a), 
remarking  that  the  daughter,  S.  B.,  was  not  allowed,  by 
means  of  any  assignment,  charge,  or  any  other  anticipation, 
to  direct  the  payment  or  the  application  of  the  rents,  &c.,  by 
the  trustees.  But  any  assignment,  charge,  or  other  antici- 
pation, if  effectual,  would  operate  as  a  direction,  and  this  was 
evidently  so  considered  by  the  testator  or  other  person  who 
framed  the  clause ;  the  effect,  therefore,  of  the  prohibition 
was  to  restrain  S.  B.  from  assigning,  charging,  or  in  any 
manner  anticipating  the  income,  or  exercising  any  dominion 
or  control  over  her  life  estate,  unless  in  the  form  and  under 
the  restriction  contained  in  the  power  of  appointment.  She 
was  precluded  from  assigning,  charging,  or  in  any  manner 
anticipating  the  rents  or  other  income,  but  she  was  permitted, 
when  and  as  they  became  due,  and  not  before,  to  direct  the 

{a)  1  Ph.  621 ;  15  Law  J.  N.  S.  Chan.  361  ;  10  Jur.  447. 
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application  of  them,  and  in  default  of  any  such  direction, 
they  were  to  be  paid  into  her  own  hands.  The  principle 
of  Barrymore  v.  Ellis  had  no  application  to  this  case,  the 
restriction  against  anticipation  here  extending  to  the  whole 
gift. 

15.  The  principle  upon  which  Barrymore  v.  Ellis  was  decided 
does  not  seem  to  have  met  with  the  approbation  of  other 
judges,  although  they  have  not  directly  denied  it  to  be  an 
authority. 

16.  Thus,  in  Harnett  v.  Macdougall  (a),  a  fund  was  by  a 
marriage  settlement  vested  in  trustees,  in  trust  during  the 
life  of  the  wife  to  pay  the  dividends  to  such  person  or  persons, 
and  for  such  intents  and  purposes,  as  she  by  any  writing 
under  her  hand,  should,  notwithstanding  her  coverture,  from 
time  to  time,  when  and  as  the  same  should  become  due,  but 
not  by  way  of  assignment,  charge,  or  other  anticipation 
thereof,  direct  or  appoint,  and  until  and  in  default  of  such 
direction  or  appointment,  into  her  own  proper  hands,  for  her 
own  sole  and  separate  benefit,  free  from  the  debts,  control,  or 
interference  of  her  husband,  for  which  purpose  it  was  declared 
that  the  receipts  in  writing  of  the  wife,  or  of  such  appointee 
as  aforesaid,  should,  notwithstanding  her  coverture,  be  good 
and  effectual  discharges  for  the  same  dividends.  ♦  The  wife, 
who  had  become  indebted,  executed  a  deed  purporting  to 
charge  the  dividends  of  the  fund.  But  Lord  Langdale,  M.  R., 
refused  to  give  effect  to  the  charge,  remarking  that  to  do  so 
would  be  to  act  in  direct  contradiction  to  the  plain  intention 
and  language  of  the  settlement,  which  distinctly  expressed 
that  the  appointment  should  not  be  by  way  of  assignment, 
charge,  or  other  anticipation. 

17.  In  Moore  v.  Moore  (ft),  a  fund  was  vested  in  trustees, 
upon  trust,  during  the  joint  lives  of  the  husband  and  wife,  to 
pay  the  interest  and  dividends  to  such  persons  as  the  wife 


(a)  8  Beav.  187  ;  14  Law  J.  N.  S.         (b)  1   CoU.  64 ;    13  Law  J.  N.  S. 
Chan.  173.  Chan.  124  ;  8  Jur.  139. 
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should  by  writing,  except  in  any  mode  of  antidpation,  direct 
or  appoint,  or  in  default  of  such  direction  or  appointment, 
into  her  own  hands,  for  her  separate  use.  Sir  J.L.  K.  Bruce, 
y.  C,  distinguished  the  case  from  those  of  Barrymore  v.  Ellis 
and  Brown  v.  Bamford,  and  held  that  the  construction  of  the 
deed  was,  that,  until  appointment  by  the  wife,  the  interest 
should  be  paid  only  in  the  wife's  own  hands,  and  she  was 
not  to  appoint  so  as  to  assign  or  encumber  the  property 
prospectively ;  the  effect  of  which  was  to  restrain  her  from 
anticipation  altogether. 

18.  In  Baggett  v.  Meux  (a),  where  a  testator  devised  a 
freehold  estate  to  his  daughter  A.  B.,  the  wife  of  W.  B^  in  fee, 
and  gave  the  residue  of  his  estate  to  trustees  upon  trust  for 
sale  and  division  among  his  five  children  (including  A.  B.), 
the  shares  of  the  daughters  to  be  for  their  separate  use ;  and 
then  proceeded  as  folloMTs;  ^^and  I  hereby  declare  that 
neither  of  my  said  daughters  shall  sell,  charge,  mortgage,  or 
encumber  the  estates  or  property  by  me  given,  devised,  and 
bequeathed  to  them,  and  that  my  daughters  shall  have, 
receive,  and  take  such  estates  and  property,  each  of  them,  for 
their  own  sole  and  separate  and  respective  use  and  benefit 
and  disposal,  and  have  the  sole  management  thereof,  indepen- 
dent of  their  husbands  for  the  time  being,  &c.,"  it  was  held  by 
Sir  J.  L.  K.  Bruce,  V.  C,  that  the  prohibition  against  aliena- 
tion was  to  be  taken  in  connection  with  the  provision  for  the 
separate  use,  without  regard  to  the  order  of  precedence. 
The  wife  accordingly  took  the  estate  for  her  separate  use, 
without  power  of  alienation.  This  decision  has  been  since 
affirmed  by  Lord  Lyndhurst,  C.  (b) 

19.  The  case  of  Medley  v.  Horton  (c),  which  was  decided 
before  Baggett  v.  Meux,  does  not  seem  to  be  consistent  with 
that  case,  and  must  be  considered  as  overruled  by  it. 

(a)  1  CoU.  138  J  13  Law  J.  N.  S.         (c)  14  Sim.  222 ;  13  Law  J.  N.  S. 
Chan.  228 ;  8  Jur.  391.  Chan.  442 ;  8  Jur.  U5S.  949. 

(A)  1  Ph.  627 ;  15  Law  J.  N.  S. 
Chan.  262 ;  10  Jur.  213. 
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There  a  testator  directed  his  trustees  during  the  life  of  his 
daughter,  to  pay  a  fund  to  such  person  or  persons  as  she 
should  appoint,  and  in  default  of  appointment  for  her  sepa- 
rate use,  and  he  directed  that  the  receipt  or  receipts  of  his 
daughter,  or  of  the  person  or  persons  whom  she  might  au- 
thorise to  receive  the  same  annual  proceeds,  or  any  part 
thereof,  should  alone  be  an  effectual  discharge  to  his  trustees 
for  the  payment  thereof,  and  his  trustees  should  always  be  at 
liberty  to  require  from  his  daughter  a  separate  authority  or 
receipt  from  time  to  time  for  each  quarterly  payment,  it  being 
his  intention  that  the  annual  interest  and  proceeds  should 
not  be  charged,  sold,  or  otherwise  disposed  of.  It  was  held 
by  Sir  L.  Shadwell,  Y.  C.  E.,  that  an  assignment  by  the 
daughter  of  her  interest  was  valid  on  the  ground  that,  there 
having  been  an  absolute  gift,  a  subsequent  declaration  that 
she  should  not  alien  was  nugatory. 

20.  In  Brown  v.  Bamford  (a),  Sir  L.  Shadwell,  V.  C.  E., 
observed :  "When  I  was  in  the  habit  of  drawing  convey- 
ances, and  wished  to  settle  on  a  lady  property  over  which 
she  was  to  have  no  power  of  anticipation,  I  always  used  to 
introduce  an  express  proviso  that  no  receipt  should  be  a  dis- 
charge to  the  trustees,  except  a  receipt  given  by  the  lady  for 
the  rents  or  dividends  (according  to  the  nature  of  the  trust 
property)  then  actually  become  due.  The  proviso  to  which 
I  have  alluded  declared,  as  far  as  my  recollection  serves  me, 
that  the  receipts  of  the  lady  under  her  own  hand,  to  be  given 
from  time  to  time  after  the  rents  or  dividends  should  have 
actually  accrued  due,  should  be,  and  that  no  other  receipts 
should  be,  effectual  discharges  to  the  trustees  for  the  amount 
of  the  monies  therein  expressed  to  be  received." 

21.  But  it  is,  perhaps,  questionable  whether  anticipation 
would  be  effectually  prevented  by  such  a  proviso  (ft);  and 
it  is  clear  that  where  words  have  been  previously  used 
sufficient  to  restrain  anticipation,  their  effect  will  not  be 

(a)  II  Sim.  131.  (ft)  See  Act  n  v.  White,  cited  p.  278,  ante. 
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destroyed  by  the  absence  of  negative  words  in  the  receipt 
clause,  (a) 

22.  It  is  to  be  observed  that  clauses  restraining  antici- 
pation will  only  operate  during  coverture.  Thus,  in  a 
case(i)  where  personal  estate  was  settled  to  the  separate 
use  of  the  wife  for  her  life,  so  that  she  should  not  anticipate 
it,  with  remainder  as  she  should  appoint  by  will,  and,  in 
default  of  appointment,  to  her  daughter ;  it  was  held  that, 
on  the  death  of  her  husband,  she  was  intitled,  with  the 
concurrence  of  the  daughter,  to  call  for  a  transfer  of  the 
principal.  Sir  Thomas  Plumer,  M.  R.,  referred  to  Brandon 
V.  Robinson  (c)  as  establishing  that  the  right  of  alienation 
is  a  necessary  incident  of  property.  He  observed  that  the 
power  of  a  feme  covert  over  separate  estate,  being  a  creature 
of  equity,  equity  might  modify  that  power ;  but  this  reason 
only  applied  during  coverture:  when  the  married  woman 
became  discovert,  she  had  the  same  power  over  her  property 
as  other  persons.  The  attempt  to  impose  upon  the  power 
of  alienation  a  fetter,  unknown  to  the  common  law  of 
England,  might  be  permitted  to  the  extent  to  which  that 
power  was  created  by  equity,  but  no  further. 

23.  In  this  case,  however,  the  clause  against  anticipation 
was  confined  to  the  then  existing  marriage,  so  that,  of 
necessity,  it  determined  with  the  coverture.  But  in  the 
later  cases  of  Woodmester  v.  Walker  (d)  and  Brown  v. 
Pocock  (e)y  where  the  restraint  against  anticipation  applied 
to  future  coverture,  it  was  held  that  the  wife  might,  whilst 
discovert,  dispose  of  the  property.  The  same  point  had 
been  previously  decided  by  Sir  W.  Grant,  M.  R.,  in  the  case 
of  Jones  V.  Salter.  (/) 

24.  But  if  the  wife,  whilst  discovert,  has  made  no  dispo- 
sition of  the  property,  the  clause  in  restraint  of  anticipation, 

(a)  Harrop  v.  Howard,  3  Hare,  (c)  18  Ves.  429 ;  1  Rose,  197. 

626 ;  14  Law  J.  N.  S.  Chan.  82 ;  9  (d)  2  Buss.  &  M.  197. 

Jur.  82.  (e)  2  Russ.  &  M.  210. 

(6)  Barton  v.  Briscoe,  Jac.  603.  (/)  2  Russ.  &  M.  208. 
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the  effect  of  which  was  suspended  whilst  she  was  discovert, 
will  come  into  operation  upon  her  marriage. 

25.  Whether  anticipation  could  be  restrained,  except 
during  an  existing  coverture,  has  been  the  subject  of  much 
discussion.  The  point  directly  arose  in  the  cases  of  Newton 
».  Reid(a)  and  Brown  v.  Pocock(i);  and  it  was  there  held 
that  a  clause  in  restraint  of  anticipation  during  a  future 
coverture  was  inoperative.  But  these  cases  have  been  over- 
ruled by  the  decision  of  Lord  Langdale,  M.R.,  in  the  case  of 
TuUett  V.  Armstrong  (c),  which  has  established  the  validity 
of  clauses  against  anticipation  under  such  circumstances. 

26.  In  this  important  case  his  Lordship,  after  reviewing 
the  authorities,  laid  down  the  following  propositions :  — 

"  That  property  given  to  a  woman  for  her  separate  use, 
independent  of  any  husband,  may,  in  equity,  be  enjoyed  by 
her  during  her  coverture  as  her  separate  estate,  although 
the  property  originally,  or  at  any  subsequent  period  or 
periods  of  time,  became  vested  in  her  when  discovert. 

"  That  in  respect  of  such  separate  estate,  she  is  by  equity 
considered  as  a  feme  sole,  although  covert.  Her  faculties 
as  such,  and  the  nature  and  extent  of  them,  are  to  be 
coUected  from  the  terms  in  which  the  gift  is  made  to  her, 
and  will  be  supported  by  equity  for  her  protection. 

"  The  words  '  independent  of  a  husband,'  whether  ex- 
pressed or  implied  in  the  terms  of  the  gift,  mean  no  more 
than  that  equity  will  not  permit  the  marital  power  of  the 
husband  to  be  used  in  contravention  of  the  enjoyment  of  the 
property  according  to  the  terms  of  the  gift. 

"  If  the  gift  be  made  for  her  sole  and  separate  use,  without 
more,  she  has  during  coverture  an  alienable  estate  inde- 
pendent of  her  husband. 

(a)  4  Sim.  141.  of  Lord  Brougham  in  Woodmester  v. 

(b)  5  Sim.  663 :  see  also  Johnson     Walker,  2  Russ.  &  M.  207. 

V. Freeth^5Law  J.N.  S.  Chan.  143:         (c)  1   Beav.  1:    Scarborough  r. 
Malcolm  v.  O'Callaghan,  5  Law  J.     Borman,  ibid.  34. 
*N.  S.  Chan.  137 :  and  the  remarks 
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"  If  the  gift  be  made  for  her  sole  and  separate  use, 
without  power  to  alienate,  she  has,  during  the  coverture, 
the  present  enjoyment  of  an  unalienable  estate  independent 
of  her  husband, 

"  In  either  of  these  cases  she  has  when  discovert  a  power 
of  alienation ;  the  restraint  is  annexed  to  the  separate  estate 
only,  and  the  separate  estate  has  its  existence  only  during 
coverture;  whilst  the  woman  is  discovert,  the  separate 
estate,  whether  modified  by  restraint  or  not,  is  suspended, 
and  has  no  operation,  though  it  is  capable  of  arising  upon 
the  happening  of  a  marriage. 

"  The  restriction  cannot  be  considered  distinctly  from  the 
separate  estate,  of  which  it  is  only  a  modification ;  to  say 
that  the  restriction  exists,  is  saying  no  more  than  that  the 
separate  estate  is  so  modified:  the  donor  in  giving  the 
woman,  when  married,  some  of  the  faculties  of  a  feme  sole, 
has  withheld  the  power  of  alienation ;  under  the  terms  of 
the  gift,  and  by  the  aid  of  equity,  the  woman  is  a  feme  sole 
as  to  the  present  enjoyment  of  the  property,  but  no  further ; 
measuring  her  faculty  by  the  terms  of  the  gift,  she  is  not  a 
feme  sole  as  to  the  disposition  of  her  property  in  antici- 
pation of  her  intended  provision.  If  there  be  no  separate 
estate,  there  can  be  no  such  restriction  as  that  which  is  now 
under  consideration.  The  separate  estate  may,  and  often 
does  exist  without  the  restriction,  but  the  restriction  has  no 
independent  existence ;  when  found,  it  is  a  modification  of 
the  separate  estate,  and  inseparable  from  it." 

27.  This  decision  was  affirmed  on  appeal  by  Lord  Cot- 
tenham,  C,  who,  after  an  elaborate  examination  of  the 
authorities,  said  that  after  the  most  anxious  consideration, 
he  had  come  to  the  conclusion  that  the  jurisdiction  which 
the  Court  had  assumed  in  similar  cases,  justified  it  in 
extending  it  to  the  protection  of  the  separate  estate,  with  its 
qualification  and  restrictions  attached  to  it  throughout  a 
subsequent  coverture ;  and  resting  such  jurisdiction  upon 
the  broadest  foundation,  and  that  the  interests  of  society 
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required  that  this  should  be  done.  When  the  Court  first 
established  the  separate  estate,  it  violated  the  laws  of 
property  between  husband  and  wife;  but  it  was  thought 
beneficial,  and  it  prevailed.  It  being  once  settled  that  a 
wife  might  enjoy  separate  estate  as  a  feme  sole,  the  laws  of 
property  attached  to  this  new  estate,  and  it  was  found,  as 
part  of  such  law,  that  the  power  of  alienation  belonged  to 
the  wife,  and  was  destructive  of  the  security  intended  for  it. 
Equity  again  interfered,  and  by  another  violation  of  the 
laws  of  property,  supported  the  validity  of  the  prohibition 
against  alienation,  (a) 

28.  But  anticipation  will  not  be  restrained  beyond  a 
particular  coverture  when  the  restriction  applies  only  to 
that  case,  (b) 

(a)  4  M.  &  C.  377.  (6)  Knight  v.  Knight,  6  Sim.  121. 
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NATURE   OF  PIN-MONEY. 


CHAPTER  VIII. 


OF   PIN-MONEY,    AND   OF   THE   WIFE'S   CLAIM   FOR   ARREARS. 


1.  Pin-money,  what. 

2.  Nature  and  purpose  of, 

5.    Wife  surviving  intitled  only  to 
one  years  arrears, 

8.    Wife    having    demanded   pin- 
money,  held  intitled  to  all  ar- 
rears. 
10.  Not  intitled  to  all  arrears  though 
lunatic* 


1 1.  No  arrears  given  where  articles 
for  which  pin-money  allowed 
provided  by  husband. 

15.  Wife^s  executors  not  intitled  to 

any  arrears,  semble, 

16.  No  deduction  out  of  pin-money 

for  alimony,   where  husband 
and  wife  separated. 


1 .  A  YEARLY  allowance  settled  upon  the  wife  before  marriage, 
for  the  purchase  of  clothes  or  ornaments  or  otherwise,  for 
her  separate  expenditure,  is  generally  known  by  the  name  of 
pin-money ;  as  also  are  gratuitous  gifts,  or  payments  from 
time  to  time  made  to  the  wife  by  her  husband  after  marriage 
for  such  purposes. 

2.  Pin-money,  however,  is  not  to  be  considered  as  an  ab- 
solute gift  from  the  husband  to  the  wife,  nor  like  money  set 
apart  for  the  wife's  sole  and  separate  use  during  the  cover- 
ture, excluding  the  jits  mariti ;  but  as  a  sum  allowed  for  the 
wife's  personal  expenses,  and  to  deck  her  person  suitably  to 
her  husband's  rank,  who  has  accordingly  an  interest  in  its 
expenditure,  (a) 

3.  This  difference  between  the  wife's  pin-money  and  her 
other  separate  estate  is  material  to  be  borne  in  mind  where 
questions  arise  as  to  her  claim  for  arrears  of  pin-money  after 
her  husband's  death. 

(a)  See    the    remarks    of    Lord  See  also  Jodrell  v.  Jodrell,  9  Beav. 

Broagham  in  Howard  v.  Digby,  8  45;    15  Law  J.  N.  S.  Chan.  17;   9 

Bligh,  N.  R.  269,  where  the  subject  Jur.  1022. 
of  pin-money  was  much  considered. 
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4.  The  following  propositions  appear  to  be  authorised  by 
the  cases  upon  this  subject,  which,  however,  do  not  very 
distinctly  draw  the  line  between  pin-money  and  separate 
estate. 

5.  When  the  wife  permits  her  pin-money  to  run  in  arrear 
for  a  considerable  time,  upon  surviving  her  husband  she  will 
only  be  permitted  to  claim  arrears  for  one  year  prior  to  his 
death,  (a) 

6.  This  rule  has  been  adopted  by  equity,  not  so  much  on 
account  of  the  presumption  of  satisfaction  of  the  wife's  claim 
by  her  acquiescence,  as  to  secure  the  appropriation  of  the 
money  to  the  purpose  for  which  it  was  intended*  (b) 

7.  In  an  early  case,  however  (c),  where  at  the  time  of  the 
husband's  death  there  was  an  arrear  of  one  year  and  three* 
quarters  of  pin-money  due  to  the  wife,  the  Court  allowed  it  to 
her.  And  it  has  been  laid  down  by  Lord  Hardwicke  (d)^ 
that  where  the  wife  lives  separate  from  her  husband,  and 
without  any  allowance,  she  will  be  intitled  to  all  arrears  due 
at  her  husband's  death.  But  these  cases  would  probably 
not  be  held  to  be  authorities  at  the  present  day.  (e) 

8.  Where  it  appeared  that  the  wife  had  demanded  her 
pin-money  without  success,  she  weis  held  to  be  intitled  to 
all  arrears  due  at  her  husband's  death.  (/) 

9.  The  case  of  Brodie  v.  Barry  (g)  has  been  cited  as  an  au- 
thority that  when  the  wife  is  non  sance  memorice^  and  there- 
fore incapable  of  consenting  or  waiving  her  right,  she  .is 
intitled  to  her  full  arrears. 

10.  But  Brodie  v.  Barry  was  not  a  case  of  pin-money,  and 

(a)  Aston  o;  Aston,  1  Yes.  Sen.  (df)  Aston  v.  Aston,  1  Yes.  Sen. 

267:  Townshend  t;.  Wyndham,  2  267. 

Yes.  Sen.  7:  Peacock  v.  Monk,  2  («)  See    Howard  r.  IHgby,  vbi 

Yea.  Sen.  290 :  Offley  v.  Offley,  Pre,  sup. 

Ch.  2&  (/)  Ridout  V.  Lewis,  1  Atk.  269. 

(*)  Howard  v.  Digby,  8  BUgh,  (g)  2  Yes.  &  B.  36. 
N.R269. 

(c)  Warwick  v,  Edwards,  1  Eq. 
Ab.140. 

VOL.  n.  U 
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it  has  been  since  decided  in  the  case  of  Howard  v.  Digby  (a), 
that  the  wife  would  not  be  intitled  under  such  circumstances. 
There  the  Duchess  of  Norfolk  became  a  lunatic  in  1782,  and 
continued  so  until  the  time  of  her  death  in  1820.  Her 
husband,  the  Duke  of  Norfolk,  died  in  1815,  having,  during 
the  time  of  his  wife's  lunacy,  maintained  her,  and  during 
several  years  kept  a  separate  establishment  for  her.  A  bill 
having  been  filed  by  her  executors  against  the  executors  of 
the  Duke,  claiming  arrears  of  pin-money  from  1782  to  the 
death  of  the  Duke,  it  was  held  that  the  daim  was  not  main- 
tainable  by  the  executors,  and  would  not  have  been  main- 
tainable by  the  Duchess  herself,  if  she  had  been  living. 

1 1 .  Where  the  provision  is  expressed  to  be  made  for  par- 
ticular purposes,  as  for  the  wife's  apparel  or  private  expenses, 
and  they  are  provided  for  by  the  husband,  this  circumstance 
will  bar  the  wife  from  claiming  any  arrears  of  her  pin-money, 
which  otherwise  might  be  due  at  the  decease  of  her  husband; 
for  this  will  be  considered  a  payment  or  satisfaction  by  the 
husband,  (b) 

12.  Thus,  in  Powell  v.  Hankey  (c).  Lord  Macclesfield  said 
that  if  there  be  a  provision  for  the  wife's  separate  use  for 
clothes,  and  her  husband  provide  them  for  her,  her  daim 
to  the  provision  will  be  barred. 

13.  So  also  in  Thomas  v.  Bennet  (^),  pin-money  was 
secured  to  the  wife  by  settlement  before  marriage,  for  her 
apparel  and  private  expenses :  the  wife  survived  her  husband 
and  died ;  then  her  executors  claimed  500Z.  for  ten  years' 
arrears  of  the  provision,  but  it  appearing  that  the  husband 
maintained  her,  and  there  being  no  evidence  that  she  had 
ever  demanded  the  pin-money,  the  claim  was  disallowed. 

14.  Again,  in  Fowler  v.  Fowler  (e)j  Lord  Talbot  said  that 

(a)  8  Bligh,  N.  B.  269.  turned  upon  the  doctrine  of  the  sa- 

(b)  d    P.   W.   355:    Howard  v»  tisfactionofadebthjal^acj.     The 
Digbj,  8  Bligh,  N.  R.  209.  husband,  in  consideration  of  the  then 

(c)  2  P.  W.  84.  intended  marriage,  and  of  the  wife's 

(d)  2  P.  W.  341.  portion,  settled  100/.  a  year  upon  her 

(e)  3  P.   W.    355.      This    case  for  pin-monej.    Two  years'  arrears 
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where  pin-money  was  secured  to  the  wife,  and  it  appeared  that 
the  husband,  nevertheless,  provided  her  with  clothes  and  other 
necessaries,  that  circumstance,  during  the  time  that  she  was 
so  provided  for,  would  be  a  bar  to  any  demand  for  arrears 
of  pin-money. 

15.  It  seems  to  follow  from  the  nature  and  purpose  of  pin^ 
money,  that  the  wife's  executors  have  no  claim  against  the 
husband  or  his  estate  even  for  one  year's  arrears,  (b) 

16.  Where  the  wife  is  intitled  to  pin-money,  and  she  is 
separated  from  her  husband,  no  deduction  will  be  made  out 
of  her  pin-money  for  alimony,  because  she  would  have  been 
intitled  to  maintenance  beyond  the  pin-money,  if  she  and 
her  husband  had  lived  together,  (o) 


became  due,  and  then  the  hasband 
gave  her  a  legacy  of  500L  After 
the  making  of  the  wiU  another  year's 
arrears  became  due,  and  then  he 
died.  And  Lord  Talbot  decided, 
that  the  legacy  of  500^  was  a  satis- 
fiurtion  of  the  two  years*  arrears,  be« 
cause  of  larger  amount  than  the 
debt,  upon  the  general  rule  which  is 
established  in  such  cases ;  and  that 
the  creditor  and  legatee  being  a  wife 
made  no  difference.  But  his  lord- 
ship held  that  the  bequest  could  not 
be  s  satisfSACtion  of  the  one  year's 


arrears,  since  that  was  a  debt  not 
contracted  at  the  date  of  the  will, 
and  might  possibly  have  never  be- 
come due.  For  the  distinctions 
which  have  been  established  as  to 
when  a  legacy  shall  and  shall  not  be 
a  satisfaction  of  a  debt,  see  Boper  k 
White  upon  Legacies^  voL2.  chap. 
16. 

(b)  Howard  v.  Digby,   8  Bligh, 
N.E.271. 

(c)  Ball  V.  Coutts,  1  Ves.  &  B. 
805. 
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wife's  separate  trading 


CHAPTER  IX. 

X)F  THE  WIFE'S  SEPARATE  TRADING  UNDER  HER  HUSBAND'S 
AGREEMENT,  AND  OF  HER  POWER  TO  DISPOSE  OF  SAVINGS 
OUT  OF   ALLOWANCES  MADE   TO   HER  BY  HER  HUSBAND. 


SECTION  L 

OF   HER  SEPARATE  TRADING  UNDER  HER   HUSBAND'S   AGREE- 
MENT. 


2.  Where  agreement  vaUd  against 

creditors, 

3.  Where  property  vested  in  trus- 

tees before  marriage^  wife  may 
at  law  carry  on  trade  as  agent 
of  trustees. 

4.  Stock  in  trade  will  not  be  vested 

in  husband  or  his  assignees 
in  bankruptcy. 

5.  Jarman  y.  WoUoton. 

7.  Effect  of  husband^s  covenant 
with  trustees  that  wife  shall 
dispose  of  goods. 

9.  Wife  trading  cannot  negotiate 
securities  in  her  own  name. 

10.  Sui  may  use  husband's  name^ 

semble, 

11.  Barlow  v.  Bishop. 

12.  Effect   in  equity  of  securities 

given  in  wifis  name. 


13.  Husbandy  by  agreement   after 

marriage  permitting  wife  to 
carry  on  trade^  liable  at  law. 

14.  Intitled  at  law  to  profits. 

15.  W^e  intitled  in  equity  to  profits 

where  agreement  before  mar^ 
riage. 

16.  And    ichere    agreement   after 

marriage,  if  sufficient  evidence 
of  agreement. 

17.  Effect  where    husband  deserts 

wifcy  and  she  carries  on  SC' 
parate  trade, 

18.  Mr.  Jacobus  remarks. 

20.  Husband  liable  if  no  trustees. 

21.  Not  liable  where  trustees. 

22.  Extent  of  liabiUiy  of  husband  or 

trustee. 

23.  Wife  trading  under  suck  agree* 

ment  cannot  be  bankrupL 


1.  Independently  of  the  acquirement  by  the  wife  of  separate 
property  by  the  means  before  mentioned,  she  may  do  so  by 
carrying  on  trade  on  her  own  separate  account,  apart  from 
and  without  the  interference  of  her  husband.  Her  character 
as  a  feme  sole  trader  under  the  custom  of  London  has  been 
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before  discussed,  (a)  Her  ability  to  carry  on  sach  business 
on  her  own  individual  account,  now  to  be  considered,  does 
not  arise  irom  any  particular  custom,  but  in  consequence  of 
express  agreement  between  Her  and  her  husband  before 
marriage,  or  from  his  subsequent  permission. 

2.  When  the  agreement  is  made  previously  to  the 
marriage,  since  the  consideration  is  valuable,  the  transaction 
will  not  only  be  obligatory  upon  the  husband,  but  also 
binding  upon  his  creditors.  When  the  agreement  originates 
during  the  marriage,  it  will  be  void  against  his  creditors  but 
good  against  himself,  for  the  reasons  mentioned  in  a  pre- 
ceding part  of  this  work,  which  treats  of  the  validity  of 
settlements  made  before  and  after  marriage,  (b) 

3.  Upon  the  abstract  question  of  the  legal  power  of  the 
wife  to  carry  on  trade  upon  her  separate  account  during  the 
marriage.  Lord  Mansfield  has  observed  (c),  "  that  whether 
by  any  means  a  man  might  before  marriage  put  his  intended 
wife  in  a  situation  to  carry  on  a  separate  trade,  there  was  no 
authority  that  he  might  not  do  so."  If,  then,  property  be 
vested  in  trustees  before  marriage,  to  enable  the  wife  to 
carry  on  business  upon  her  sole  account  and  for  her  separate 
use,  the  disability  of  coverture  will  be  so  far  removed,  that 
the  transaction  will  be  established  against  the  husband  and 
his  creditors,  and  the  separate  character  of  the  wife  as  a  feme 
sole  will  be  acknowledged ;  and  for  the  reasons  mentioned 
in  the  case  next  stated,  it  is  unnecessary  that  the  assigned 
articles  should  be  enumerated  or  specified  in  a  schedule 
annexed  to  the  settlement,  if  they  can  be  otherwise  identified* 
In  such  a  case,  the  trustee  of  the  wife  will  be  intitled  to  the 
property  assigned,  and  to  its  increase  and  profits,  for  her 
sole  and  separate  use  and  benefit.  The  law  considers  the 
wife  as  the  agent  of  her  own  trustee,  and  her  possession  as 
his  possession. 

(a)  StqMrd,  p.  76.  ei  9eq.  (c)  3  Term  Bep.  620,  in  noiu. 

{b)  See  iuproy  book  2.  chaptera 
1  &2. 

u  3 


294  wife's  stock  in  tbade  fbotbcted 

4.  Upon  the  application  of  these  principles,  the  goods 
assigned  and  in  the  possession  of  the  wife  will  be  protected 
for  her,  and  excepted  out  of  the  general  role  of  the  common 
law,  according  to  which  a  married  woman  can  have  no 
property  during  the  coverture,  but  all  her  estate  is  vested 
in  her  husband :  and  upon  the  same  principles,  the  goods 
assigned  and  in  the  possession  of  the  wife  will  be  protected 
against  the  operation  of  the  statute  of  (jeorge  the  Fourth  (a), 
which  vests  in  the  husband's  assignees  in  bankruptcy  all  such 
personal  estate  as  at  the  time  of  his  becoming  a  bankrupt 
should  by  the  consent  of  the  true  owner  be  in  the  bankrupt's 
possession,  order,  and  disposition,  or  of  which  he  should  be  the 
reputed  owner,  and  take  upon  himself  the  sale,  alteration,  or 
disposition  as  owner,  &c. 

6.  Thus,  in  Jarman  v.  Wolloton  (6)  (which  occurred 
when  the  statute  of  James  the  First  (c),  which  contained  a 
similar  provision,  was  in  operation),  by  a  settlement  before 
marriage,  reciting  an  agreement  that  the  wife's  stock  in 
trade,  book  debts,  &c.  should  be  assigned  to  a  trustee  for 
her  separate  use  and  disposal,  to  the  intent  that  she  might 
carry  on  her  trade  at  her  own  risk  and  charges,  and  for  her 
own  separate  and  exclusive  benefit,  she  assigned  to  A  all 
her  stock  in  trade  and  other  effects  at,  in,  or  about  C,  and  all 
book  and  other  debts  then  or  afterwards  to  become  due  to 
her  in  the  course  of  her  business  (of  a  milliner),  and  all  other 
her  moneys  and  effects  in  her  trade,  in  trust  for  her  separate 
use.  There  was  not  any  schedule  of  the  property  annexed 
to  the  deed,  or  referred  to ;  but  of  the  furniture  and  some  of 
the  articles  an  inventory  was  kept  by  the  trustee.  For 
some  time  after  the  marriage,  the  wife  carried  on  her  trade 
separately,  and  in  a  different  house  from  her  husband  ;  but 

(a)  6  Geo.  4.  c  16.  sect.  72.  Ayr.  173  :  exparte  EUistoiiy  1  Mont. 

{h)  3  Term  Rep.  618 :  see  exparte  &  Ayr.  365. 

Martin,  2  Rose,  331 ;   19  Ves.  491 :  (c)  21  Jac.  1.  c.  19.  sect.  11,  re- 

ex  parte  Horwood,  Mont.  &  M'Ar.  |>ealed  by  the  6  Geo.  4.  c.  16. 
169:  ex  parte  Massey,  2  Mont  & 
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latterly  all  her  effects  were  removed  to  his  house,  and  she 
earried  on  her  business  in  a  separate  apartment.  The 
husband  paid  the  rent  of  the  house,  and  was  at  the  expense 
of  fitting  up  the  shop.  The  husband  having  become  a 
bankrupt,  the  trustee  brought  an  action  of  trover  for  re- 
covery of  goods  and  furniture,  which  he  claimed  under  the 
settlement  for  the  separate  use  of  the  wife;  but  the  jury 
found  that  the  wife's  business  was  not  carried  on  separately 
from  her  husband,  and  therefore  gave  a  verdict  for  the  as- 
ngnees  as  to  the  stock  in  trade,  and  a  verdict  for  the  trustee 
for  the  furniture.  The  latter  of  these  verdicts  having 
been  unsatisfactory  to  the  assignees,  a  new  trial  was  moved 
for,  upon  the  grounds  that  either  the  trust  deed  did. not 
protect  the  property,  or  that  the  assignees  were  intitled  to 
retain  the  possession  under  the  statute  of  James  the  First. 
As  to  the  first,  the  Court  decided  that  the  deed  was  valid, 
the  husband  and  wife  being  parties  to  it,  and  that  it  protected 
the  goods,  &c.  comprised  in  it  for  the  wife's  separate  use ; 
also,  that  the  want  of  a  schedule  to  the  deed  specifying  the 
property  assigned  was  immaterial,  for  it  would  have  given  no 
public  notice  or  information,  and  it  would  have  been  only 
known  to  the  persons  interested  in  the  settlement.  As  to 
the  second  point,  the  Court  said,  that  the  husband  had  not 
the  order  and  disposition  of  the  property  with  the  consent  of 
the  real  owner,  to  make  the  case  fall  within  the  statute  ;  for 
the  trustee  was  the  legal  owner,  who  never  consented,  and 
the  wife's  possession  of  the  goods  was  as  agent  of  such 
trustee.  The  Court  therefore  refused  to  grant  a  new  trial. 
6.  In  the  above  case,  the  authority  of  Haselinton  v. 
GUI  (a)  was  recognised,  in  which  Lord  Mansfield  said,  that 
wherever  such  a  trust  could  be  supported  in  equity,  the 
trustee  would  be  intitled  in  a  Court  of  Law.  That  was  a 
case  of  the  assignment  to  trustees  for  the  separate  use  of  the 
wife  by  a  settlement  before  marriage  of  a  number  of  her  cows, 

(a)  3  Term  Bep.  620,  in  noHs :  Dean  v.  Brown,  5  B.  &  C.  33& 
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&c.,  and  of  the  increase  and  produce  from  them.  Some 
of  the  cows,  and  of  their  increase,  were  taken  in  execution 
for  the  husband's  debt,  for  which  cows,  &c.  an  action  of 
trover  was  brought  by  the  trustees,  who  recovered  in  the 
action  not  only  the  value  of  the  cows,  but  of  their  increase. 
And  with  respect  to  the  latter,  Buller,  J.,  said,  it  was  the 
same  as  if  the  wife  had  paid  the  produce  arising  from  the 
original  cows  to  the  trustees,  and  they  had  purchased  the 
other  cows,  for  she  acted  as  the  agent  of  her  trustees.  But 
Lord  Mansfield  observed  "  that  if  the  husband  had  carried  on 
the  trade  in  his  own  name,  and  contracted  debts  in  it,  that 
would  have  varied  the  case." 

7.  Where  in  an  antenuptial  settlement,  reciting  that  the 
intended  wife  was  possessed  of  certain  goods,  and  that  it  had 
been  agreed  that  in  case  she  survived  him,  she  should  have 
the  goods,  and  such  articles  as  might  be  bought  in  lieu  thereof 
for  her  own  use,  and  in  case  she  should  die  before  him,  that 
she  might  dispose  of  the  goods,  the  husband  covenanted  with 
trustees  that  he  would  not  dispose  of  the  goods  without  the 
consent  of  his  wife,  that  he  would  purchase  new  articles  in 
lieu  of  those  which  might  be  worn  out  or  disposed  of;  that  if 
she  survived  him  she  should  have  the  goods  to  her  own  use, 
and  if  he  survived  her  she  should  dispose  of  them  subject  to 
his  life  interest,  it  was  held  that  the  husband's  covenant  did 
not  constitute  him  a  trustee,  and  that  at  law  the  goods  were 
the  property  of  the  husband,  and  might  be  seized  under  an 
execution  against  him.  (a) 

8.  In  the  above  cases,  we  have  seen  upon  what  principle  it 
is  that  a  Court  of  Law  by  circuity  changes  in  effect  the 
character  of  wife  into  that  of  a  single  woman.  That  prin- 
ciple, however,  does  not  apply  even  to  transactions  connected 
with  the  business,  when  the  wife  gives,  negotiates,  or  takes 
securities  in  her  own  name;  for,  as  it  has  been  before 
observed,  the  common  law  vests  all  her  personal  estate  in  her 

(a)  Izod  r.  Lamb,  1  Cromp.  &  J.  35. 


IN  THE  TBABE  BT  WIFE  IN  HEB  OWN  NAME.  297 

hnsband ;  and  the  mode  by  which  that  is  evaded  by  modem 
l^al  decifflons  in  consistency  with  the  rule,  is  by  considering 
the  wife  as  the  agent  of  the  trustee. 

9.  But  that  construction  cannot  be  made  against  actual 
expression  to  the  contrary.  Accordingly,  if  she  give, 
negotiate,  or  accept  securities  for  money  in  business  in  her 
own  name,  whether  her  separate  trading  be  in  consequence 
of  such  or  the  like  settlements  before  marriage,  as  above 
noticed,  or  with  the  husband's  consent  after  marriage,  the 
securities  given  or  negotiated  will  be  void  (a),  and  over 
those  tAken  by  her  the  husband  will  have  the  same  rights 
as  over  her  other  negociable  instruments,  (b) 

10.  But  if  she  use  the  name  of  her  husband  in  these 
transactions,  then  probably  they  would  be  supported  at  law 
upon  the  presumption  made  in  several  other  instances  (c), 
of  her  .having  acted  under  authority  from  him. 

11.  In  Barlow  v.  Bishop  ((2),  a  promissory  note  was  made 
payable  to  or  to  the  order  of  Ann  Parry  (a  married  woman), 
who  carried  on  business  as  a  sole  trader  with  the  consent  of 
her  husband.  The  note  was  made  payable  to  her  in  the 
course  of  her  trade,  and  she  indorsed  it  for  value  in  her  own 
name.  The  indorsee  was  not  permitted  to  recover  the  amount 
of  the  note  against  the  maker,  on  the  ground  that  by  the  first 
delivery  of  the  note  it  became  vested  in  the  husband  (e),  and 
she  could  not  by  indorsement  in  her  own  name  transfer  such 
interest ;  but  Lord  Kenyon  said,  that  since  the  husband  per- 
mitted her  to  carry  on  business  on  her  own  account,  and  the 
transaction  of  the  note  was  in  the  course  of  the  trade,  if  the 
wife  had  indorsed  it  in  her  husband's  name,  his  Lordship 
was  not  prepared  to  have  said,  that  that  would  not  have 
availed,  as  many  acts  of  that  nature  might  be  done  by  a 
power  of  attorney,  and  a  jury  might  have  presumed  what 

(a)  AfUi,  p.  41.  {e)  As  to  this  point,  see  suprdj 

{b)  See  suprh^  vol.  L  p.  38.  vol.  L  p.  38. 

(c)  AfUe^  p.  42. 

{d)  1  East,  432  ;  3  Esp.  266 :  see 
Cotes  V.  DavieSy  1  Campb.  485. 
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was  necessary  in  favour  of  an  authority  £rom  her  husband 
for  the  purpose. 

12.  And  it  seems  that,  in  equity,  securities  given  by  or 
to  the  wife  in  her  own  name,  for  a  debt  which  she  is  allowed 
to  contract  in  respect  of  her  separate  property  or  separate 
business,  will  be  established  against  herself  in  respect  of  such 
property,  upon  the  principle  of  her  power  of  acting  as  a 
feme  sole,  and  her  absolute  dominion  over  such  separate 
estate  and  concerns. 

13.  It  may  be  inferred  from  the  above  opinion  of  Lord 
Eenyon,  and  what  appears  in  prior  parts  of  this  work  in 
regard  to  presumptions,  that,  at  law,  if  the  husband,  by  agree- 
ment after  marriage,  permit  his  wife  to  carry  on  business 
as  a  feme  sole,  her  transactions  in  it  with  strangers  will  bind 
him,  upon  his  presumed  authority  to  her  to  do  all  necessary 
and  proper  acts  for  the  purpose  of  carrying  it  on,  except 
when  that  presumption  cannot  be  raised  for  such  or  the  like 
reasons  as  mentioned  in  Barlow  v.  Bishop. 

14.  But  at  law  the  profits  are  the  husband's,  there  being 
no  trustees,  no  obstacle  to  interpose  between  the  rule  of  law, 
which  vests  in  him  all  the  wife's  personal  property  accruing 
to  her  during  the  marriage,  and  her  equitable  title  to  it  as 
her  separate  estate  under  the  permission  of  her  husband,  (a) 

15.  Since,  however,  as  has  been  shown,  a  Court  of  Equity 
will  make  the  husband  a  trustee  for  her  separate  use;  if 
the  husband  merely  agree,  in  articles  before  the  marriage, 
that  his  wife  shall  carry  on  business  on  her  own  sole  account, 
all  that  she  earns  in  the  trade  will  in  equity  be  her  separate 
property,  and  be  applicable  and  disposable  by  her  as  such, 
subject  to  the  demands  affecting  it. 

16.  And  it  would  seem  that  Equity  would  give  the  same 
effect  to  such  an  agreement  by  the  husband  after  marriage, 
if  it  is  established  by  sufficient  evidence,  (b) 


(a)  See  Saville  r.  Sweeny,  4  B.  &        {b)  See  supra^  vol.  I.  p.  33,  and 
Ad.  514  ;  1  Nev.  &  M.  256.  p.  304.  tn/rd. 
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17.  In  a  case  (a)  where  the  husband  deserted  the  wife, 
and  she  by  the  aid  of  her  fiiends  carried  on  a  separate  trade 
for  her  support,  she  was  held  intitled  to  her  earnings. 

There  A,  the  daughter  of  B,  married  C,  who  deserted  her 

with  two  infant  children,  and  went  abroad,  and  was  absent 

for  fourteen  years.     B,  the  mother,  intrusted  her  with  a 

stock  of  goods,  proper  for  the  business  of  a  milliner  and  broker, 

and  permitted  her  to  take  the  profits  for  the  maintenance  of 

herself  and  children.     B,  in  the  division  of  her  property, 

assigned  to  her  son  D  personal  estate,  desiring  him  to  assist 

A,  by  lending  her  such  of  the  said  goods  as  were  necessary 

to  enable  her  to  support  herself  and  family ;  B  also  assigned 

to  her  grand-daughter  E,  the  daughter  of  A,  the  residue  of 

her  property.    A  saved  201.  out  of  her  separate  trading, 

which  she  lent  upon  bond,  and  afterwards  a  like  sum  upon 

a  promissory  note,  both  of  which  were,  contrary  to  her 

knowledge  at  the  time,  made  payable  to  C,  her  husband. 

C,  upon  his  return  from  abroad,  possessed  himself  of  thQ 

goods  lent  to  A  to  trade  with,  and  the  produce  of  the  stock, 

for  the  redelivery  of  which,  and  payment  of  principal  and 

interest  on  the  bond  and  note,  the  bill  was  filed  by  the 

wife,  &c.     And  Sir  Joseph  Jekyll  said,  that  in  consequence 

of  the  husband's  desertion  of  his  wife,  the  Court  would  con- 

9der  the  property  acquired  by  her  during  his  absence,  to 

subsist  herself  and  family,  as  her  separate  property,  and  not 

at  the  disposal  of  her  husband.     He  therefore  declared,  that 

A  was  intitled  to  the  goods  which  were  in  her  possession, 

and  to  the  stock  in  her  separate  trade  for  her  separate  use ; 

also,  that  she  was  intitled  to  the  bond  and  note,  and  decreed 

accordingly. 

18.  Upon  this  case  Mr.  Jacob  remarks  (6),  "  It  will  be 
observed,  that  in  this  case  the  goods  with  which  the  wife 
carried  on  her  separate  trade  had  been  assigned  by  the 
mother  to  her  son,  with  a  direction  that  they  should  be  lent 

(a)  CecU  V.  Joxon,  1  Atk.  278.  (6)  2  Bop.  H.  &  W.  173  n. 
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to  the  wife  for  the  support  of  herself  and  family :  a  direc- 
tion which  did  not  give  her  the  legal  property,  but  which 
might  reasonably  be  considered  as  a  trust  for  her  separate 
use.  It  seems  to  have  been  taken  for  granted  in  Lamphir 
V.  Creed,  that  the  circumstance  of  the  husband  absenting 
himself  or  permitting  her  to  trade  separately,  would  not 
alone  divest  him  of  his  interest  in  property  acquired  by 
her."  (a) 

19.  Lamphir  r.  Creed  (b)  was  to  this  eflPect:  A,  the  wife  of 
B,  (a  soldier  in  a  militia  regiment,  and  residing  with  his  regi- 
ment in  a  part  of  the  kingdom  at  a  distance  from  his  wife), 
employed  the  plaintiff  C  to  purchase  a  sixteenth  share  of  a  lot- 
tery ticket,  in  which  she  agreed  that  C  should  be  equally  inte- 
rested with  her.  At  this  time  A  carried  on  the  business  of  a 
greengrocer  apart  from  her  husband,  but  there  was  no  evi- 
dence of  any  assent  of  her  husband  to  her  separately  carrying 
on  this  trade  for  her  own  use,  except  what  could  be  inferred 
from  his  separate  residence.  The  ticket  was  drawn  a  prize, 
and  A  refusing  to  permit  C  to  participate  in  the  good  fortune, 
C  instituted  the  present  suit  to  accomplish  that  object ;  but 
Sir  William  Grant  dismissed  the  bill,  observing,  that  the 
purchase-money  of  the  ticket  was  the  husband's,  that  the 
wife  was  incompetent  to  pass  his  interest  in  any  part  of  its 
profits  or  produce,  or  to  bind  him  by  any  contracts  in  regard 
to  such  his  property,  except  those  which  were  incident  to 
the  trade ;  and  that  as  the  purchase-money  was  the  husband's 
so  must  be  what  it  yielded,  so  that  the  plaintiff's  title  was 
defective. 

20.  With  respect  to  the  husband's  liability  to  the  debts 
contracted  by  the  wife  in  her  separate  trade,  it  seems  that 
the  husband  is  liable  at  law  (as  was  intimated  by  Lord 
Kenyon,  in  the  case  of  Barlow  v.  Bishop,  before  stated  (c) ) 

(a)  See  p.  304.  m/rd.  possession  of  Mr.  Belt.— iVbfe  by 

{b)  8  Ves.  599.     This  case,  as  Mr.  Roper, 
stated,  consists  of  what  appears  from         (c)  Supra,  p.  297. 
the  report,  and  from  a  MS.  in  the 
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for  the  wife's  debts  in  trade  carried  on  by  her  with  his 
permission,  without  the  intervention  of  trustees,  upon  the 
presumption  of  her  agency  for  him. 

21.  But  when  the  property  is  legally  vested  in  trustees  to 
enable  the  wife  to  carry  on  trade  for  her  sole  and  separate 
use,  it  is  presumed  that  the  husband  is  absolved  from  all 
responsibility  for  her  debts  contracted  in  it,  upon  the 
presumption  by  which  the  law  renders  the  husband  liable 
in  the  instance  before  mentioned;  for  in  such  case  the 
wife  is  the  agent,  not  of  the  husband,  but  of  the  trustee ; 
the  debts,  therefore,  are  those  of  the  trustee,  and  since 
he  is  legally  intitled  to  the  profits,  he  is  legally  respon- 
sible for  the  debts  of  his  agent  (the  wife),  incurred  in  con- 
ducting it. 

22.  Mr.  Roper  seems  to  have  considered  (a)  that  in  the 
above  cases  the  husband  or  trustee  would  be  protected  in 
equity,  and  the  creditors  confined  to  the  assets  in  the  trade ; 
but,  as  Mr.  Jacob  observes  (J), "  if  the  trustee  or  husband  of 
a  married  woman,  who  carries  on  a  separate  trade,  have,  by 
permitting  or  sanctioning  it,  rendered  themselves  responsible 
at  law  for  her  debts,  there  seems  to  be  no  principle  upon 
which  a  Court  of  Equity  can  relieve  them  from  this  liability 
as  against  the  creditors.  A  trustee  or  executor,  who,  in  the 
due  execution  of  his  trusts,  carries  on  a  trade  for  the  benefit 
of  his  cestuique  trusts,  is  not  relieved  from  the  personal 
responsibility  which  he  incurs,  (c)" 

23.  It  is  now  settled  that  no  action  can  be  maintained 
against  a  married  woman.  Since,  therefore,  no  legal 
demand  can  be  established  against  her,  it  seems  that  she 
caimot  be  made  a  bankrupt  as  a  separate  trader,  notwith- 
standing Lord  Apsley's  decision  in  ex  parte  Preston  (d),  for 
this  case  differs  from  that  of  a  feme  sole  trader  in  the  city 
of  London,  the  custom  of  which,  as  we  have  before  seen  («), 

(a)  2  Bop.  H.  &  W.  175.  {d)  Green,  S :  see  ex  parte  Mear, 

(b)  Ibid.  175  n.  2  Bro.  C.  C.  266. 

(c)  10  Ves.  120 :  1  Buck,  209.  («)  Ante,  p.  76,  et  $eq. 
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placing  the  wife  at  law  in  the  sitaation  of  a  single  woman, 
enables  her  to  make  valid  legal  contracts,  &c.,  and  subjects 
her  personally  to  answer  for  them. 


SECTION  XL 

OF    THE    WIFE'S    POWER    TO    DISPOSE     OF    SAVINGS    OUT    OF 
ALLOWANCES  MADE   TO   HER   BT   HER   HUSBAND. 


2.  Sir  Paul  Neat's  case. 

3.  Slanning  v.  Stifle, 


6.  Mr,  Jacob*s  remarks. 


1.  Where  the  husband  permits  the  wife  to  have  and  make 
profit  of  certain  articles  of  his  property,  either  for  her  own 
use,  or  in  consideration  of  her  supplying  the  family  with 
particular  kinds  of  necessaries,  or  when  he  makes  to  her  a 
yearly  allowance  for  the  keeping  of  his  house,  the  profits  in 
the  first  case,  and  the  savings  in  the  other,  have  in  equity 
been  considered  as  the  wife's  own  separate  estate,  although 
at  law,  upon  the  principle  that  all  the  personal  property 
which  a  married  woman  acquires  is  that  of  her  husband, 
they  belong  to  him. 

2.  Thus,  in  Sir  Paul  Neal's  case  (a),  it  was  decreed,  that  if 
a  woman  have  pin-money  or  a  separate  maintenance  settled 
upon  her,  and  by  management  or  good  housewifery  she  save 
money  out  of  it,  she  may  dispose  of  the  savings,  or  any 
jewels,  &C  bought  with  them,  by  writing  in  nature  of  a  will, 
if  she  die  before  her  husband ;  or  if  she  be  the  survivor,  then 
it  was  said  that  the  money  shall  be  her  own,  and  not  be  liable 
to  her  husband's  debts. 

3.  A  leading  case  upon  this  subject  is  Slanning  t;.  Style.  (&) 

(a)  Cited  in  Herbert  v.  Herbert^         (b)  3  P.  W.  337. 
Pre.  Cb.  44. 
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It  appeared  tiiat  the  husband  allowed  his  first  wife  to  dispose 
and  make  profit  of  all  such  butter,  eggs,  poultry,  pigs,  fruit, 
and  other  trivial  matters,  which  arose  from  his  farm,  and  be* 
yond  what  was  used  in  the  &mily,  for  her  own  separate  use ; 
and  which  allowance  he  called  her  pin-money.  From  her 
death,  until  he  married  the  defendant  Style,  his  sister  kept 
his  house,  and  had  the  same  allowance,  which  was  continued 
to  the  defendant,  the  second  wife,  as  pin-money.  It  was  in 
proof,  that  whenever  any  person  came  to  buy  any  fowls, 
pigs,  &c.,  the  husband  said  he  had  nothing  to  do  with  those 
things,  which  were  his  wife's;  and  it  further  appeared  in 
evidence,  that  he  confessed  that  he,  having  been  making  a 
purchase  of  about  10002.  value,  and  being  in  want  of  money, 
had  been  obliged  to  borrow  1002.  from  his  wife  to  make  up 
the  purchase-money.  The  husband  being  dead,  his  widow 
claimed  the  1002.  out  of  his  estate.  And  Lord  Talbot  de- 
creed that  ahe  should  be  a  creditor  for  such  sum,  observing, 
that  the  mon^  being  the  wife's  savings,  and  the  husband's 
agreement  having  been  proved,  it  was  but  a  reasonable  en-^ 
couragement  to  her  frugality,  and  that  such  agreement  would 
be  of  little  avail,  if  it  were  to  determine  with  his  death ;  that 
it  was  the  strongest  proof  of  the  husband's  consent,  that  the 
wife  should  have  a  separate  property  in  the  money  arising  by 
the  savings,  in  that  he  applied  to  and  prevailed  with  her  to 
lend  him  the  1002. ;  for  he  did  not  clcdm  it  as  his  o^vn,  but 
submitted  to  borrow  it  as  her  money.  Therefore,  and  espe- 
cially as  there  was  no  creditor  of  the  husband  to  contend 
with,  his  Lordship  decreed  as  above. 

4.  In  Calmady  v.  Calmady  (a),  referred  to  in  the  above  case, 
the  husband  agreed  with  his  wife,  that  upon  every  renewal 
of  a  lease  by  him  she  should  receive  from  the  tenant  two 
guineas,  and  that  sum  was  allowed  to  be  her  separate 
money. 

5.  So,  also,  in  Mangey  v.  Hungerford  (6),  the  wife,  as  it 

(a)  11  Yin.  Abr.  181>  21.  {b)  2  £q.  Ca.  Abr.  156»  in  marg. 
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appeared,  had  saved  a  considerable  sum  of  money  out  of 
housekeeping,  and  in  a  suit  instituted  against  her  for  a  dis- 
covery of  what  she  had  saved,  she  insisted  by  answer  that 
she  was  not  bound  to  make  such  a  discovery ;  and  upon  ex- 
ceptions to  the  answer,  it  was  held  sufficient  by  Lord  King. 
6.  "But,"  as  Mr.  Jacob  remarks  (a),  "these  cases,  in  which 
the  wife  has  been  considered  to  have  a  separate  property  in 
her  savings  out  of  a  voluntary  allowance  from  her  husband, 
are  shaken  by  later  authorities,  which  have  laid  down  the 
principle,  that  the  wife  cannot  acquire  separate  property 
from  her  husband,  except  by  a  clear  irrevocable  gift,  either 
to  some  person  as  a  trustee,  or  by  some  clear  and  distinct  act 
of  his,  by  which  he  divests  himself  of  the  property,  enga^g 
to  hold  it  as  a  trustee  for  the  separate  use  of  his  wife.  (6)  In 
Tjrrell's  case(c),  where  the  question  was  as  to  the  wife's 
right  to  jewels,  stated  to  have  been  bought  out  of  a  yearly 
sum  allowed  by  her  husband  for  her  expenses  during 
cohabitation ;  the  Lord  Keeper  thought  that  would  make  no 
difference,  that  if  the  wife  saved  anything  out  of  such  allow- 
ance, it  belonged  to  the  husband." 

(a)  2  Rop.  H.  &  W.  140  n.  (c)  1  Precm.  304 

(b)  5  Yea.  79:  see  Walter  v. 
HodgOy  2  Swan.  92 ;  cited  suprOy 
YoL  I.  p.  33. 
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OF  SEPARATION  BETWEEN  HUSBAND  AND  WIFE. 


CHAPTER  L 


WHAT  DEEDS  PROVIDING   FOR  SEPARATION  WILL   BE  VALID. 


7.  AnanuUies  introduced  by  doC' 

trine  of  separation  by  agree' 
menL 

8.  Mr.  Jacob*s  remarks, 

9y  15.  Whether  deed  providing  for 
fiUure  separation  wiU  be  en- 
forced. 


10.  Boare  y.  Hoare* 

11.  Mr.  Roper* s  remarks, 

12.  Duranty.  Titley. 

16.  Rodney  y.  Chambers :  deedpro^ 

viding  for  future  separation 
toith  consent  of  trustees, 

17.  Mr,  JacMs  remarks  thereon. 


1.  The  last  subject  for  our  consideration  is  the  effect  of  the 
dissolution  or  suspension  of  the  marriage  state  by  divorce  or 
by  voluntary  separation  of  husband  and  wife. 

2.  Where  a  marriage  is  voidable  on  any  of  the  grounds 
which  have  been  noticed  in  a  previous  part  of  this  trea- 
tise {a)j  a  divorce  h  vincvlo  matrimonii  may,  during  the  life 
of  the  parties,  be  obtained  from  the  Ecclesiastical  Court. 

3.  But  when  a  valid  marriage  has  once  been  contracted,  it 
is,  according  to  the  law  of  this  country,  indissoluble.  The 
Legislature,  however,  has  of  late  years  frequently  granted  di- 
vorces a  vincvlo  matrimonii  where  one  of  the  parties  has  been 
guilty  of  adultery. 

4.  A  partial  divorce,  usually  called  a  divorce  ^  mensd  et 
ihorOj  will,  in  cases  of  adultery  or  cruelty,  be  granted  by  the 
Ecclesiastical  Courts,  (b) 


(a)  5tfprd,  VoLI.pp.6,7. 
VOL.  n. 


(b)  See  Poynter  on  Mar.  and  Diy.  p.  181. 
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5.  A  partial  divorce  may  also  take  place  by  the  mutual 
agreement  of  the  parties.  This  species  of  divorce  is  the 
offspring  of  late  years.  It  was  unknown  to  the  common  law ; 
and  the  Ecclesiastical  Courts,  which  had  the  exclusive  juris- 
diction of  the  rights  and  duties  arising  from  marriage,  did  not 
permit  the  parties  by  agreement  between  themselves  to  de- 
stroy the  duties  and  obligations  of  that  important  contract. 

6.  This  branch  of  the  subject  requiring  to  be  more  fully  con- 
sidered than  the  others,  we  will,  before  noticing  the  points 
relating  to  the  other  kinds  of  divorce  which  fall  within  the 
province  of  this  treatise,  direct  our  attention  to  the  doctrine 
and  validity  of  separation  deeds,  the  mode  by  which  a  volun- 
tary separation  between  husband  and  wife  is  carried  into 
effect. 

7.  The  perplexities  occasioned  by  the  establishment  of  the 
doctrine  in  courts  of  law  and  equity,  that  a  separation  in  pais 
is  in  effect  valid,  are  noticed  by  Mr.  Roper  (a),  and  are 
detailed  in  Lord  Eldon's  judgment  in  the  case  of  St.  John 
V.  Lady  St.  John  (b) ;  and  in  the  case  of  the  Earl  of  West- 
meath  v.  The  Countess  of  Westmeath  (c),  which  came  before 
Lord  Eldon  on  a  motion  for  an  injunction  to  stay  proceed- 
ings at  law  under  a  deed  of  separation,  his  Lordship  ex- 
pressed a  strong  opinion  against  the  policy  of  such  instru- 
ments, and  against  the  principle  of  the  cases  in  which  they 
had  been  held  valid,  the  injunction  being  refused  on  the 
ground  that  the  matter  depended  upon  a  legal  question. 

8.  "  However,"  as  Mr.  Jacob  observes  (rf),  "  the  case  of 
Marshall  v.  Button  (e)j  in  deciding  that  a  deed  of  separation 
does  not  relieve  the  wife  from  the  legal  disabilities  of  cover- 
ture, and  the  case  of  Legard  v.  Johnson  (/),  in  deciding  that 

(a)  2  Rop.  H.  &  W.  267.  (d)  A  discussion  by  Mr.  Jacob  of 

{b)  11  Yes.  Jun.  529.  the  objections  tothelegality  of  deeds 

(c)  Jac  126.  See  also  the  opinions  of  separation  will  be  found  in  the 

of  liord  Eldon  in  the  same  case  in  Appendix,  No.  12. 

the  House  of  Lords,  1  Dow  &  CI.  (c)  8  T.  R.  545. 

544  :  and  Westmeath  v.   Salisbury,  (/)  3  Ves.  352. 

5  Bligh,  N.  R.  398. 
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an  agreement  for  a  separate  provision  between  the  husband 
and  wife  alone  is  void,  from  her  incapacity  to  contract,  have 
removed  the  chief  part,  if  not  the  whole,  of  the  anomalies 
introduced  by  the  previous  cases  on  this  subject.  These 
decisions  have  materially  qualified  the  effect  of  deeds  of 
separation.  It  may  be  considered  at  present  as  settled,  that 
such  deeds,  when  not  contemplating  a  future  separation,  are 
valid,  so  far  as  relates  to  the  trusts  and  covenants  by  which 
the  husband  makes  a  provision  for  the  wife,  and  the  indem- 
nity given  to  the  husband  by  the  trustees,  (a)" 

9.  But  it  is  questionable  whether  a  deed  providing  for 
a  future  separation  will  be  enforced  either  at  law  or  in 
equity.  In  some  early  cases,  however,  such  deeds  have  been 
held  to  be  valid. 

10.  Thus,  in  the  case  of  Hoare  v.  Hoare  (6),  which  was 
decided  by  the  House  of  Lords  in  Ireland  before  the  union, 
the  wife  was  intitled  for  life  to  two  annuities  amounting  to 
400?.,  which  before  her  marriage  were  vested  in  trustees, 
upon  trust  that  if  a  separation  should  afterwards  take  place 
between  her  and  her  future  husband  at  her  instance,  the 
trustees  should  permit  her  to  take  to  her  separate  use  a 
moiety  of  the  annuities  of  400/.  during  such  separation,  and 
should  permit  her  husband  to  receive  the  other  moiety ;  but 
that  if  a  separation  took  place  by  his  means,  or  at  his 
instance,  then  that  she  should  receive  the  whole  of  the  400Z. 
annuities  for  her  separate  use  during  the  marriage.  It  seems 
that  a  separation  took  place  in  consequence  of  the  cruelty 
and  misconduct  of  the  husband ;  and  a  bill  was  filed  by  the 
wife  in  the  Court  of  Chancery  in  Ireland  to  enjoin  the  hus- 
band from  intermeddling  with  the  annuities,  and  to  restrain 

(a)  See  8  T.  R.  521 :  2  Ventr.  730 ;  S.  C.  Jones  v.  Waite,  5  Bing. 

217 :  Leech  v.  Beer,   3  Keb.  363  :  N.  C.  34 ;  7  Scott,  317 ;  9  CI.  &  Fin. 

2  B.  C.  C.  90:   3  Mer.  266 :  Bate-  101 ;  4  Man.  &  G.  1104 ;  5  Scott, 

man  v.  Ross,  1  Dow,  235:  Jee  v.  N.  R.951 ;  6  Jur.653. 

Thurlow,  2  B.  &  C,  547 :   Innell  v.  (b)  2  Ridgeway's   ParL    Ca.  in 

Newman,  4  B.  &  Aid.  419 :  Waite  v.  Ireland,  268. 
Jones,  1  Bing.  N.  C.  656 ;  1  Scott 
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the  trustees  from  paying  any  part  of  them  to  him;  and 
praying  that  the  trustees  might  pay  the  whole  of  the  an- 
nuities to  the  wife  under  the  above  provision  in  the  settle- 
ment, and  for  a  receiver.  The  husband  stated  in  his  answer, 
that  he  had  always  used  his  wife  with  tenderness  and  af- 
fection, and  he  offered  to  take  her  back,  and  to  treat  her  as 
his  wife.  Upon  the  evidence,  and  the  pleadings,  the  Court 
ordered  a  moiety  of  the  annuities  to  be  paid  to  her  until 
cohabitation  or  further  order,  to  commence  from  the  time  of 
the  separation.  The  wife  being  dissatisfied  with  this  decree, 
appealed  from  it  to  the  then  House  of  Lords  in  that  country, 
claiming  the  whole  of  the  annuities  under  the  above  settle- 
ment. All  objections  as  to  the  jurisdiction  of  the  Ecclesi- 
astical Court,  and  in  relation  to  the  immorality  and  illegality 
of  the  agreement,  were  urged,  and  moreover  that  it  was  an 
agreement  for  a  divorce  instead  of  a  marriage ;  and  it  was 
further  contended  that  the  husband  having  judicially  offered 
to  take  his  wife  back  again,  had  determined  the  separation* 
But  the  House  of  Lords  was  not  moved  by  these  argu- 
ments. It  varied  the  decree,  and  ordered  the  whole  of  the 
annuities  to  be  paid  to  the  wife  until  she  and  her  husband 
should  cohabit,  or  till  the  further  order  of  the  Court  below. 

11.  Mr.  Roper  remarks  (a),  "  It  may  be  inferred  from  Lord 
Hardwicke's  judgment  in  Moore  v.  Moore  (5),  that  he  con- 
sidered such  an  agreement  in  prospectu  to  be  valid ;  and  a 
like  inference  may  be  drawn  from  Lord  Vane's  case  (c),  in 
which,  a  separation  having  taken  place,  the  husband  and 
wife  agreed  to  cohabit ;  and  by  articles  entered  into  on  that 
occasion,  he  covenanted,  that  if  she  desired  to  live  apart  he 
would  not  molest  her.  After  these  articles  were  concluded, 
cohabitation  took  place,  but,  in  consequence  of  ill  treatment, 
the  husband  and  wife  separated  a  second  time,  and  she 

(o)  2  Rop.  H.  &  W.  280.  (c)  Stated  18  East,  171,  in  noHsi 

{h)  1  Atk.  277,  stated  supra,  p.    2  Strange,  1202. 
135 :  see  also  Nicholls  r.  Danvers,  2 
Vern.  671. 
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having  exhibited  articles  of  the  peace  against  him,  the  Court 
considered  that,  under  the  circumstances,  and  the  agreement 
providing  such  future  possible  separation  as  above  (the 
validity  of  which  was  not  questioned),  the  wife  was  intitled 
to  security." 

12.  But  these  decisions  must  be  considered  as  overruled 
by  the  case  of  Durant  v*  Titley.  (a)  There,  in  a  deed  of 
separation  between  the  husband  and  wife  (reciting  sub- 
sisting differences),  the  husband  covenanted  with  a  trustee 
to  pay  him  an  annuity  of  500/.  during  the  joint  lives  of 
himself  and  his  wife  in  case  she  should  live  separate  and 
apart  from  her  husband,  and  should  take  one  of  her  children 
by  her  said  husband  to  live  with  her.  The  husband  pleaded 
to  a  declaration  on  this  covenant,  that  after  the  making  of 
the  said  indenture  his  said  wife  cohabited  with  him  for 
seven  years,  and  that  afterwards,  without  his  consent,  and 
against  his  will,  she  quitted  and  left  him,  and  ceased  to 
cohabit  with  him ;  and  to  this  plea  the  plaintiff  demurred. 
The  Court  of  Exchequer  having  given  judgment  for  the 
plaintiff,  the  defendant  brought  a  writ  of  error,  and  one  of 
the  grounds  on  which  it  was  contended  that  the  action 
could  not  be  supported,  was,  that  the  deed  being  made  in 
contemplation  of  a  future  separation  of  a  husband  and  wife 
at  the  pleasure  of  the  wife,  it  was  contrary  to  the  policy  of 
marriage,  and  void  in  law.  The  Court  of  Error  reversed 
the  judgment. 

13.  The  authority  of  this  case  was  recognised  in  Hindley 
v.  Westmeath.  (b)  And  in  a  late  case(c),  where  the  husband 
covenanted  in  marriage  articles  to  settle  an  annuity  upon  his 
wife,  the  first  payment  to  commence  on  the  first  quarter- 
day  after  his  death,  or  on  any  separation  taking  place 
between  them,  the  husband  having  ceased  to  cohabit  with 


(a)  7  Price,  577.  (c)  Cocksedge  v.  Cocksedge,  H 

(b)  6  B.  &  C.  200 ;  9  Dow.  &  Rj.  Sim.  244 ;  13  Law  J.  N.  S.  Chan. 
351 :  see  ex  parte  Drajcottf  in  re  384 ;  8  Jur.  659. 

Archer,  2  Glyn  &  J.  283. 
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the  wife,  and  a  bill  having  been  filed  for  the  purpose  of  having 
the  articles  specifically  performed,  Sir  L.  Shad  well,  V.  C.  E., 
refused  to  interfere* 

14.  And  a  deed  has  been  held  to  be  void  which  in  terms 

provided  for  an  immediate  separation,  but  which  in  reality 
meant  to  provide  for  a  future  separation,  (a) 

15.  However,  in  Vandergucht  v.  De  Blaquiere  (6),  Lord 
Cottenham  treated  the  question  of  the  validity  of  a  deed 
providing  for  a  future  separation  as  unsettled ;  and  in  the 
later  case  of  Cocksedge  v.  Cocksedge(c),  Sir  Jas.  Wigram, 
V.  C,  directed  a  case  for  the  opinion  of  a  court  of  law  on  the 
point,  which,  it  is  believed,  has  not  yet  been  argued. 

16.  It  would  seem  that  a  deed  providing  for  a  future 
separation  with  the  consent  of  trustees  or  other  persons 
would  be  valid.  Thus,  it  was  decided  by  the  Court  of 
King's  Bench  in  Rodney  v.  Chambers  ((2),  that  the  husband^s 
covenant  with  his  wife's  trustees  to  pay  her  an  annuity  as 
separate  maintenance  in  the  event  of  a  separation  in  future 
taking  place  between  them,  with  the  approbation  of  the 
trustees,  was  a  legal  and  valid  covenant :  and  the  judges  were 
unanimously  of  opinion  that  the  trustees  were  intitled  to 
recover  in  an  action  against  the  husband  the  arrears  which 
had  accrued  on  the  annuity  after  separation.  That  such 
a  covenant  was  binding  seems  to  have  been  tacitly  admitted 
by  the  Court  of  Common  Pleas  in  the  case  of  Gawden  v. 
Draper (e),  which  was  considered  in  the  preceding  case; 
and  the  validity  of  the  like  covenant  does  not  appear  to 
have  been  doubted  in  Chambers  v.  Caulfield  (/),  for  there 
the  deed  made  provision  for  the  event  of  a  future  separation, 
and  the  husband  covenanted,  ^^  that  in  case  of  future 
differences,  and  his  wife  should  at  any  time  thereafter  find 

(a)  Hindlej  v.  Westmeath,  6  B.  &  (c)  5  Hare,  397. 
C.  200 ;  9  Dowl.  &  Rj.  351 ;  S.  C.  {d)  2  East,  2S3. 
Westmeath  v.  Salisbury,  5  Bligh,  (e)  2  Ventr.  217. 
JN.  R-  339.  (/)  6  East,  244. 

(b)  5  M.  Sc  C.  229. 
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it  necessary  to  live  separate  and  apart  from  him,  he  would 
permit  and  suffer  her  to  leave  him,  &c.,  provided  the  separ- 
ation took  place  with  the  approbation  of  the  trustees  or  of 
the  survivor."  And  Lord  Ellenborough,  C.  J.,  in  thoroughly 
canvassing  that  instrument,  instead  of  doubting  its  validity, 
seems  to  have  considered  it  as  good  and  binding.  Upon 
Rodney  v.  Chambers  being  referred  to  in  the  argument, 
Lawrence,  J.,  thus  expressed  himself:  "  In  that  case  there 
was  an  averment  that  the  separation  was  with  the  consent  of 
the  trustees.  We  thought  that  there  was  nothing  illegal  in 
the  parties  agreeing  to  refer  the  question,  what  was  a  good 
cause  of  separation,  to  a  domestic  forum,  instead  of  applying 
to  the  Ecclesiastical  Court  for  a  divorce  and  alimony.  The 
Court,  therefore,  only  decided  in  that  case  that  a  covenant 
for  separation  and  separate  maintenance  with  the  consent 
of  the  trustees  was  good;  not  that  a  covenant  was  good 
generally  that  a  wife  might  separate  herself  from  her 
husband  whenever  she  pleased,  for  that  would  be  to  make 
the  husband  tenant  at  will  to  the  wife  of  his  marital  rights." 
17.  This  case  does  not  seem  to  be  inconsistent  with 
Durant  v.  Titley,  and  the  later  authorities  which  have  been 
cited.  As  Mr.  Jacob  observes  (a),  "In  Durant  v.  Titley, 
the  effect  of  the  deed  was  to  provide  a  separate  maintenance 
for  the  wife,  whenever  she  should  be  living  apart  from  her 
husband,  leaving  it  to  her  to  separate  from  him  at  pleasure. 
In  Rodney  v.  Chambers,  the  deed  was  made  as  an  in- 
ducement to  a  reconciliation  after  some  differences  had 
arisen,  and  it  provided  a  separate  maintenance  for  the  wife, 
only  in  the  event  of  a  future  separation  with  the  approbation 
of  the  trustees.  The  cases  are,  therefore,  distinguishable ; 
and  in  Jee  v.  Thurlow(J)  Lord  Chief  Justice  Abbot  stated 
that,  in  deciding  Durant  v.  Titley,  it  was  not  intended  to 
shake  any  former  decision.  It  was  different,  he  said,  from 
the  former  cases,  as  the  deed  provided  for  the  future  sepa- 

(a)  2  Rop.  H.  &  W.  281  n.  (5)  2  Bam.  &  Cress.  551. 
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ration  of  a  husband  and  wife  who  were  living  together  at 
the  time.  Mr.  Justice  Bailey  observed,  that  in  Rodney  v. 
Chambers,  the  intervention  of  impartial  persons  was  required 
to  decide  whether  sufficient  cause  of  separation  did  or  did 
not  exist ;  and  seems  to  have  thought  (in  conformity  with 
the  opinion  of  Mr.  Justice  Lawrence  (a)  ),  that  it  was  not 
illegal  to  refer  such  questions  to  the  decision  of  a  domestic 
forum ;  an  opinion  which  is  in  some  measure  sanctioned  by 
the  cases  of  Soillieux  v.  Herbst(i)  and  Bateman  v.  Ross,  (c)'' 

(a)  Cited  anti,  p.  311.  (c)  1  DoW|  235. 

lb)  2  Bos.  k  PuU.  444. 
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CHAPTER  IL 

OF  THE  EFFECT  OF  SOME  OP  THE  COVENANTS  CONTAINED  IN 

DEEDS  OF  SEPARATION. 


3.  Covenant   to   prevent  suit  for 
.  restitution  of  rights,  and  eX" 

ercise  qf  control  over  wife, 

4.  Void  in  Ecclesiastical  Court. 

5.  Whether    vaUd    in     temporal 

courts. 

6.  Mr.  Jacobus  opinion. 

7.  10.  Cases  on  Habetu  Corpus. 

12.  Whether  covenant  can  he  en- 

forced  by  prohibition  or  m- 
junction:  Mr.  JacoVs  rt' 
marhs. 

13.  Whether  agreement  for  separa^ 

tion  will  be  enforced  perso^ 
fluffy  tn  equity. 


14.  Effect  qf  wifes  adultery  sub* 

sequent  to  deed  qf  separation. 

15.  Covenant  by  husband  to  give  up 

custody  qf  children. 

16.  Deed  put  an  end  to  by  recon" 

ciUatUm. 

17.  Or  by  return  to  cohabitation  by 

sentence  of  courts  semble. 

18.  Although  by  deed  separation  to 

be  for  life. 

19.  Effect  qf  sentence  qf  Ecclesiastical 

Court. 

20.  Where  wife  held  intitled  to  pro* 

vision  in  deed  after  reconci" 
Uation. 


1.  It  has  been  already  stated  that  deeds  of  separation,  when 
not  contemplating  a  future  separation,  are  valid  so  far  as 
relates  to  the  trusts  and  covenants  by  which  the  husband 
makes  a  provision  for  the  wife,  and  the  indemnity  given  to 
the  husband  by  the  trustees. 

2.  But  the  effect  of  some  of  the  other  clauses  usually  con- 
tained in  deeds  of  separation  is  more  doubtful. 

3.  These  deeds  are  generally  framed  with  the  view  of  en- 
forcing the  continuance  of  the  separation,  either  for  the  lives 
of  the  husband  and  wife,  or  untU.  they  shall  again  mutually 
agree  to  cohabit,  and  for  that  purpose  covenants  are  inserted 
to  prevent  any  suit  for  the  restitution  of  conjugal  rights, 
and  to  restrain  the  husband  from  exercising  personal  control 
over  the  wife.  • 
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4.  In  the  Ecclesiastical  Court,  provisions  of  this  description 
are  held  to  be  void.  They  form  no  objection  to  a  suit  for 
restitution  of  conjugal  rights,  (a) 

5.  In  the  courts  of  civil  jurisdiction,  these  provisions  can 
of  course  have  no  ejffect  as  against  the  wife  personally. 

Whether  they  can  be  enforced  as  against  the  husband  or 
the  wife's  trustees  is  a  different  question. 

6.  The  dicta  on  this  subject  in  the  cases  on  writs  of  habeas 
corpus^  have,  as  Mr.  Jacob  observes  (J),  been  much  ques- 
tioned (c),  and  seem  to  be  overruled  by  the  principle  laid 
down  in  Marshall  v.  Rutton  (c?),  that  the  husband  and  wife 
cannot  by  agreement  change  their  legal  capacities  and  cha- 
racters. 

7.  The  cases  on  writs  of  habeas  corpus  are  as  follows :  — 
In  Listor's  case,  decided  nearly  a  century  ago  {e\  the 

husband  during  separation  from  his  wife,  by  their  mutual 
agreement,  seized  her  by  force  and  carried  her  home,  in  order 
to  compel  her  to  live  with  him,  contrary  to  the  articles 
entered  into  upon  their  agreement  to  live  apart.  To  regain 
her  freedom,  the  wife  sued  out  a  habeas  corpus  (/ ) ;  and  the 
Court  of  King's  Bench  gaveHier  liberty,  assigning  the  reason. 


(a)  See  Mortimer  v.  Mortimer,  2 
Hagg.  318:  Westmeatli  v.  West- 
moath,  2  Hagg.  Eccl.  R.  115,  supp. 

(J>)  2Rop.  H.&W.271». 

(c)  SeellVe8.532. 

(rO  8  T.  R.  545. 

(«)  8  Geo.  1 :  see  1  Stra.  477 : 
13  East,  173,  in  noHs. 

(/)  Mr.  Roper  states  that  the 
wife  maj,  under  such  circumstances, 
obtain  security  for  her  person  bj  filing 
articles  of  the  peace,  or  bj  a  suppli- 
cayit  in  Chancery :  2  Rop.  H.  &  W. 
317.  But,  as  Mr.  Jacob  observes 
(2  Rop.  H.  &  W.  318  n.),  the  object  of 
articles  of  the  peace  and  of  the  writ 
of  supplicavit  is  merely  to  prevent 
personal  violence ;  and  the  right  to 


this  protection  is  not  connected  with 
engagements  for  a  separation.  In 
the  case  of  a  supplicavit,  the  secnritj 
is  taken,  as  Lord  Hardwicke  ob- 
serves, on  the  supposition  that  they 
are  to  live  together:  3  Atk.  550. 
Articles  of  the  peace  were  exhibited 
by  the  wife  in  Lord  Vane's  case^ 
stated  13  East,  171,  in  notis  ;  2  Stnu 
1202.  Writs  of  supplicavit  were  ia. 
sued  in  favour  of  the  wife  in  Head 
V.  Head,  3  Atk.  548 ;  Reg.  Lib.  B. 
1774,  foL  166  :  and  in  Tunniclifie'd 
case,  I  Jac  &  W.  348.  The  husband's 
power  of  restraining  his  wife  from 
her  libertj  was  fully  considered  in 
the  late  case  of  In  re  Cochrane, 
8  DowL  P.  R.  630 ;  4  Jur.  534. 
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viz.,  that  she  and  her  husband  separated  by  consent  and 
under  articles  to  live  apart. 

8.  The  next  case  was  the  King  v.  Mead,  (a)  There  the 
husband  covenanted  never  to  disturb  his  wife,  nor  any  person 
with  whom  she  should  live.  The  separation  took  place,  and 
he,  in  order  to  have  an  opportunity  of  seizing  her  by  force, 
or  for  some  bad  purpose,  sued  out  a  habeas  corpus  to  bring 
up  her  body.  The  Court  held  that  the  agreement  was  a 
formal  renunciation  by  the  husband  of  his  marital  right 
either  to  seize  his  wife,  or  to  force  her  to  live  with  him ;  that 
any  attempt  by  him  to  seize  her  would  be  a  breach  of  the 
peace ;  and  that  if  such  an  attempt  were  made  in  her  return 
home  from  the  Court  it  would  be  a  contempt,  and  the  Court 
told  her  she  was  at  liberty. 

9.  So  also  in  the  King  v.  Winton  (6),  the  husband  applied 
for  a  habeas  carpus  to  bring  up  the  body  of  his  wife.  Upon 
a  question  as  to  the  validity  of  the  return,  Buller,  J.,  ex- 
pressed himself  to  the  following  eflfect :  "  If  this  case  turn  out 
upon  further  investigation  to  be  like  that  in  Burrow,  I  am 
strongly  inclined  to  think  this  would  be  an  answer  to  the 
writ" 

10.  A  similar  application  was  made  by  the  husband  for 
this  writ  in  the  King  v.  Edgar,  (c)  The  answer  given  upon 
the  return  of  it  was,  that  the  wife  being  intitled  to  consi- 
derable property  to  her  separate  use,  she  and  her  husband 
agreed  to  live  apart  under  articles  of  separation,  by  which, 
in  consideration  of  3000^.,  he  was  to  resign  aU  interest  in  her 
property ;  but  that  he  afterwards  seized  and  confined  her* 
Lord  Kenyon  said  that  unless  the  wife  had  done  something 
notoriously  to  destroy  the  articles,  it  was  settled  that  the 
husband  had  renoimced  all  right  to  her,  that  he  had  no  claim 
after  the  articles  of  separation.  The  Court  therefore  told 
her  she  was  at  liberty,  and  if  she  were  apprehensive  of  vio- 
lence she  might  have  an  officer  of  the  Court  to  protect  her. 

(a)  1  Burr.  542.  (c)  Rep.  B.  B.  Temp.  Lord  Hard- 

(ft)  6  Term  Rep.  91.  wicke,  by  Ridgwaj,  152,  in  uoHs. 
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11.  In  the  late  case  of  Lewis  v.  Ponsford  (a),  it  was  laid 
down  by  Lord  Denman,  C.  J.,  at  Nisi  Prius,  that,  until  the 
husband  has  given  distinct  notice  to  persons  that,  so  far  as 
by  law  he  can,  he  has  revoked  the  license  ^ven  to  his  wife  in 
a  deed  of  separation  to  live  where  she  pleases,  and  so  long  as 
the  license  stands,  he  is  not  justified  in  going  to  any  person's 
house  to  reclaim  her. 

12.  Mr.  Jacob  observes  (5),  "It  has  been  sometimes  men- 
tioned as  doubtful,  whether  the  husband's  covenant  not  to 
sue  for  restitution  of  conjugal  rights  could  be  enforced  by  pro- 
hibition or  injunction,  (c)  In  Westmeath  v.  Westmeath  (d), 
the  Lord  Chancellor  said  he  believed  that  such  an  injunction 
had  been  granted  in  the  time  of  Lord  Bathurst,  but  that  it 
was  the  only  instance.  From  the  manner  in  which  the  point 
has  been  spoken  of,  it  may  be  inferred,  that  the  Courts  would 
now  be  unwilling  to  entertain  this  jurisdiction.  In  the  case 
last  referred  to,  his  Lordship  also  doubted  whether  an  action 
at  law  could  be  maintained  against  the  husband  upon  this 
covenant,  and  observed,  that  if  he  should  take  the  opinion  of 
a  Court  of  law,  that  should  be  one  of  the  points  referred  to 
them.  In  this  case,  a  suit  on  the  part  of  the  husband  has 
proceeded  in  the  Ecclesiastical  Court  (^),  and  it  does  not 
appear  that  any  attempt  has  been  made  to  prevent  it  by  pro* 
ceedings  at  law  or  in  equity.  The  arguments  against  the 
policy  of  these  covenants  would  apply  equally  whether  they 
were  made  the  subject  of  an  action  or  an  application  for  an 
injunction.  The  latter  mode  of  proceeding  would  also  be 
open  to  another  objection,  from  the  matter  being  merely 
personal,  not  directly  affecting  any  right  of  property  or  pe- 
cuniary interest.  (/) 

^*  In  one  late  case,  indeed,  a  covenant  of  this  kind  was 


(a)  8  Car.  &  P.  687.  (rf)  Jac  139. 

(A)  2  Rop.  H.  &  W.  271  n.  (e)  See  2  Addama,  380. 

(c)  8T.R.546:  2  Cox,  107:   3        (/)  See  2  Swan.  413. 
Bro.  a  C.  620:   11  Yes.  533:  see 
Butler's  case,  1  Freem.  282. 
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brought  before  the  notice  of  the  House  of  Lords :  how  far 
it  could  be  enforced  did  not  come  under  consideration ;  but 
some  weight  appears  to  have  been  attached  to  it.  In  Tovey 
V.  Lindsey  (a),  one  question  was,  whether  the  wife  was  to 
be  considered  as  domiciled  in  Scotland,  so  as  to  be  within 
the  jurisdiction  of  the  Scotch  Commissary  Court,  where  her 
hosband  had  sued  for  a  divorce.  She  was  in  &ct  living  in 
England  apart  from  her  husband,  under  a  deed  of  separation 
by  which  he  covenanted  to  permit  her  to  reside  wherever  she 
should  think  proper.  But  it  was  contended  that  the  husband 
was  domiciled  in  Scotland,  and  that  the  domicil  of  the  wife 
was  regulated  by  that  of  her  husband.  On  this  part  of  the 
case  the  Lord  Chancellor  observed,  that,  even  if  the  fiction  or 
role  of  law  were  admitted  that  the  forum  of  the  wife  followed 
that  of  her  husband,  so  as  to  give  jurisdiction  to  the  Scotch 
Courts  in  this  case,  the  effect  of  the  deed  must  be  to  put  an 
end  to  that  rule  or  fiction  till  the  deed  was  revoked.  He 
himself  had  agreed  that  their  forum  should  be  different  if 
his  wife  so  pleased ;  and  then  he  endeavoured  by  this  process 
to  get  rid  of  the  effect  of  his  own  agreement.' " 

13.  Mr.  Jacob  proceeds  (6),  "  It  is  now  settled  (notwith- 
standing an  early  case  to  the  contrary  (c)  ),  that  these  pro* 
visions  will  not  be  enforced  in  equity  by  a  decree  establishing 
the  agreement  for  separation  personally,  (d)  This  follows 
equally  whether  the  covenants  be  or  be  not  binding  on  the 
husband  and  trustees :  the  effect  of  the  decree  would  be  to 
make  them  binding  on  the  wife." 

14.  In  a  case  in  the  Consistory  Court  of  London  (^),  where 
the  husband  sued  for  a  divorce  on  the  ground  of  adultery 
committed  subsequently  to  a  deed  of  separation,  the  suit  was 
dismissed,  the  Judge  being  of  opinion  that  the  clauses  by 
which  it  was  agreed  that  the  wife  might  live  separately,  in 

(a)  1  Dow,  117.  {d)  Wilkes  v.  Wilkes,   2  Dick. 

(6)  2  Rop.  H.  &  W.  272  it.  791 ;  3  Mer.  268. 
(c)  Turner  r.  Warwick,  Finch,         (e)  Barker  v.  Barker,  2  Addams^ 

73.  2S6. 
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such  manner,  at  such  places,  and  with  such  persons  as  she 
should  think  proper,  and  that  the  husband  should  not  molest 
her  in  her  person  or  manner  of  living,  or  compel  her  by 
ecclesiastical  censures  or  otherwise  to  cohabit  with  him,  or 
sue  any  persons  for  receiving,  harbouring,  lodging,  protecting, 
or  entertaining  her,  amounted  in  effect  to  a  license  to  her  to 
commit  the  offence  of  which  he  complained.  As  Mr.  Jacob 
remarks  (a),  if  this  construction  were  well  founded,  it 
would  undoubtedly  form  a  strong  objection  to  the  validity  of 
most  deeds  of  separation.  The  cause  was  heard  on  appeal 
before  Sir  John  NichoU,  and  it  was  not  necessary  for  him  to 
decide  the  point,  other  evidence  being  adduced,  which  was 
held  to  prove  that  the  deed  was  not  made  with  the  intention 
imputed  to  it,  and  the  sentence  of  divorce  h  mensd  et  thoro 
was  pronounced.  In  a  case  occurring  shortly  afterwards  (6), 
where  the  language  of  the  deed  was  the  same.  Sir  J.  Nicholl 
considered  the  objection  unfounded :  it  contained,  he  said, 
only  the  ordinary  provisions,  which  nearly  in  all  cases  find 
their  way  into  deeds  of  this  nature ;  and  it  was  well  settled 
that  these  deeds  did  not  bar  suits  for  divorce,  (c) 

15.  Deeds  of  separation  sometimes  contain  a  covenant  on 
the  part  of  the  husband  to  resign  the  children  of  the  marriage, 
or  some  of  them,  to  the  care  of  the  wife ;  but  the  legality  of 
such  a  covenant  has  been  questioned,  {d) 


(a)  2  Rop.  H.  &  W.  272  n. 

(b)  SuUivan  v.  SuUiyan,  2  Ad- 
dams,  299. 

(c)  See  1  Haggard,  142. 

Id)  11  Yes.  531.  On  this  subject 
see  YiUareal  v,  Mellish,  2  Swanst 
«33 :  Powell  v.  Cleaver,  2  B.  C.  C. 
500 :  Colston  v.  Morris,  6  Madd.  S9 : 
Lecone  r.  Sheires,  1  Vern.  442.  The 
father  is  intitled  to  the  custody  of 
the  children  to  the  exclusion  of  the 
mother,  though  they  be  within  the 
age  of  nurture :  Bex  v.  Greenhill,  4 
A.&£.624;6Nev.&M.244:  Rex 
V,  De  Manneville,  5  East,  221 :  ex 


parte  M'Clellan,  1  Dowl.  P.  C.  81. 
The  Court  of  Chancery,  howeyer,  re- 
presenting the  queen  as  parens  pa- 
truBy  has  jurisdiction  to  control  the 
father^s  right  to  the  possession  of  the 
children:  ExparteWBmer^ AB.  C.C. 
101 ;  but  neither  the  Court  of  Qaeen*8 
Bench  (De  Manneville  v.  De  Man- 
neville,  10  Yes.  Jun.  59),  nor  the 
Court  of  Common  Pleas  (ex  parte 
Skinner,  9  Moo.  278.),  has  any  such 
delegated  authority.  HoweTer, 
where  the  husband  was  convicted  of 
felony,  the  Court  of  Queen's  Bench 
haa  granted  a  habeas  corpus  to  ^tc 
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1 6.  It  has  been  held  in  several  cases,  that  the  effect  of  a 
deed  of  separation  is  put  an  end  to  by  a  reconciliation,  the 
wife  being  again  maintained  by  her  husband,  and  the  subject 
of  the  deed  no  longer  existing,  (a) 

17.  Mr.  Jacob  observes  (6),  that  for  similar  reasons  it  may 
be  inferred  that  the  same  effect  would  be  produced  by  a 
return  to  cohabitation  compelled  by  the  sentence  of  the  Ec- 
clesiastical Courts.  He  adds,  "  There  may  perhaps  be  some 
difficulty  in  the  application  of  this  principle  to  cases  where 
the  deed  not  only  provides  a  provision  for  the  wife,  but 
makes  a  permanent  settlement  of  the  husband's  property, 
giving  her  a  future  interest,  as  in  Worrall  v.  Jacob  (c),  or 


the  wife  the  custody  of  the  children : 
ExparU  BaOey,  €  DowL  P.  C.  31 1 : 
and  see  Rex  v.Dobbyn,  4  A.  &  £.  644 II. 
The  Court  of  Chancery  will  not 
deprive  the  husband  of  the  custody 
of  his  children,  except  in  cases  of 
gross  misconduct :  Wellesley's  case, 
2  Russ.  1 :  Wellesley  v.  Wellesley, 
2  Bligh,  N.  R.  124 ;  1  Dow.  &  CI. 
152 :  Ball  v.  Ball,  2  Sim.  35 :  In  re 
Fynn,  12  Jur.  713  :  re  Pulbrook,  11 
Jnr.  185 :  re  Spence,  2  Ph.  247 ;  16 
Law  J.  Chan.  309 ;  1 1  Jur.  399  :  and 
it  will  not  give  the  possession  to  a 
mother  who  has  withdrawn  from  her 
husband:  De Manneville  v.  De Man- 
neville,  10  Yes.  Jun.  b2.  By  the 
2  Sb  3  Vict,  c  54,  mothers  are  ena- 
bled to  have  access  to  their  children, 
and  to  have  them  delivered  up,  if 
under  seven  years  of  age.  The  act 
does  not  enable  the  wife  to  resist  the 
husband's  application  to  the  court 
for  the  custody  of  his  children :  Cor- 
sellis  V,  Corsellis,  1  Dru.  &  War. 
235.  The  act  does  not  seem  to 
apply  to  the  case  where,  before  the 
petition  has  been  presented,  the 
husband  has  removed  the  children 
to  a  foreign  country  :  In  re  Taylor, 


11  Sim.  178 ;  9  Law  J.  N.  S.  Chan. 
399  5  Taylor  v.  Taylor,  4  Jur.  959. 
Nor  wiU  the  court  make  the  ord^r 
pending  proceedings  in  the  Ecclesi- 
astical Court,  or  where  the  wife  has 
left  her  husband  without  sufGicient 
cause :  ibid.  It  seems  that  the  order 
may  be  made  ex  parte^  if  the  nature 
of  the  case  require  it :  ihid.  It  is 
not  required  by  the  act,  as  a  con- 
dition of  the  interference  of  the 
court,  that  the  wife  should  have  ob- 
tained, or  be  in  titled  to  obtain,  a  di- 
vorce h  mensa  ei  thoro:  ex  parte 
Bartlett,  2  Coll.  661;  15  Law  J. 
N.  S.  Chan.  418 ;  10  Jur.  768.  The 
Vice-Chancellor  of  England  has  ju- 
risdiction under  the  act,  although  the 
Lord  Chancellor  and  Master  of  the 
Rolls  are  alone  mentioned  in  it :  In  re 
Taylor,  10  Sim.  291  ;  9  Law  J.  N.  S. 
Chan.  399 ;  4  Jur.  983. 

(a)  Fletcher  v.  Fletcher,  2  Cox, 
99 :  Bateman  v.  Ross,  1  Dow,  235  : 
Jee  t;.  Thurlow,  3  B.  &  C.  551 ;  4 
Dowl.  &  Ry.  1 1 :  Scholey  v.  Good- 
man, 1  Car.  &  P.  36 :  Westmeath  v. 
Salisbury,  5  BUgh,  N.  R.  339. 

(b)  2Rop.  H.  &W.273«. 

(c)  3  Mer.  255. 
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where  it  contains  provisions  partly  for  the  benefit  of  the 
children."  (a) 

18.  Since  a  reconciliation  in  general  avoids  the  deed,  it 
makes  no  difference  in  substance,  in  this  respect,  whether  it 
be  framed  with  a  view  to  a  separation  during  life,  or  to  a 
separation  until  the  parties  shall  agree  to  cohabit. 

19.  It  seems  that  a  sentence  of  the  Ecclesiastical  Court 
directing  a  return  to  cohabitation,  even  if  not  obeyed,  might 
also  prevent  the  operation  of  the  deed,  at  least  so  &r  as  to 
prevent  it  from  being  enforced  in  favour  of  the  disobedient 
party.  (6) 

20.  Where  by  express  provision  in  the  deed  the  trusts 
were  to  continue  valid,  notwithstanding  reconciliation,  the 
wife,  who  had  returned  to  live  with  her  husband,  was  held 
to  continue  intitled  to  a  provision  made  for  her  in  the 
deed,  (c) 

(a)  As   in  Hulme  v.  Chittj,  9  (&)  See  2  Cox,  107. 

Beav.  437 ;   10  Jur.  323  :  see  Lord  (c)  Wilson  v.  Miishett>  3  B.  fc  Ad. 

Eldon's  remarks  in  Westmeath  v.  743. 
Westmeathy  1  Dow  &  CL  519. 


EFFECT  WHERE   DEED   WITHOUT   CONSIDERATION. 
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CHAPTER  III. 

OP  THE   VALIDITY   OF   DEEDS    OF    SEPARATION    AGAINST    THE 

HUSBAND'S  CREDITORS. 


2.  Void  against  creditors  where 
without  consideration* 

4.  Bui  valid  where  for  considera- 
tion^  as  indemnity  against 
wifis  debts. 


7.   Or  relinquishment  by  wife  of 

alimony, 
10.  Or  compromise  by  wife  of  suit. 


1.  When  husband  and  wife  have  resolved  to  separate  and 
live  apart,  since  the  wife  cannot  by  law  contract  with  her 
husband,  it  is  necessary  that  the  provision  agreed  to  be 
allowed  by  him  on  that  occasion,  should  be  either  vested  in 
trustees,  or  secured  by  his  covenant  with  them. 

2.  The  rules  applicable  to  settlements  made  after  marriage, 
which  have  been  already  considered  (a),  in  most  respects 
apply  to  settlements  upon  the  wife  made  on  mutual  agree- 
ment between  her  and  her  husband  to  live  apart,  since  these 
provisions  are  made  during  the  marriage,  {b)  If,  therefore, 
a  settlement  be  merely  in  consideration  of  an  agreement 
between  husband  and  wife  to  live  separate,  it  will  be  void 
against  creditors  and  purchasers,  the  statutes  of  the  13th 
and  27th  Elizabeth  extending  to  such  a  deed  and  to  such  a 
consideration. 

3.  Thus,  in  Fitzer  v.  Fitzer  (c).  A,  the  wife  of  B,  being 
in  titled  to  an  annuity  of  50^.,  she  and  her  husband  agreed 
to  live  apart ;  and  B  covenanted  ^vith  trustees,  in  a  deed  of 


(a)  See  anlie^  book  2,  chap.  2. 

(6)  Hence  an  arrangemcDt  as  to 
the  wife's  property  contained  in  a 
deed  of  a  s^aration  is  void  as  against 
her,  and  cannot  affect  her  title  hy 
sarviyorship  to  a  contingent  interest 

VOL.  II. 


falling  into  possession  after  her  hus- 
band's death :  Stamper  r.  Barker,  5 
Madd.  Io7. 

(c)  2  Atk.  511  :   see   Clough  r. 
Lambert,  10  Sim.  174. 
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separation,  to  allow  A  a  separate  maintenance  of  14/.  per 
annum  out  of  his  own  estate,  and  24/.  a  year  more  out  of 
her  said  annuity,  also  12/.  to  his  daughter  by  her.  In  order 
to  secure  these  payments,  B  assigned  the  annuity  to  the 
trustees.  The  husband  afterwards  took  the  benefit  of  the 
then  insolvent  debtors  act;  and  in  a  suit  by  A  and  her 
daughter  against  B,  and  a  creditor  of  his  subsequently  to 
the  deed  (who  was  also  assignee  under  the  act),  to  have  the 
trusts  of  the  deed  performed.  Lord  Hardwicke  declared  that 
the  deed  was  void  against  the  creditor,  but  good  against  the 
husband. 

4.  As  in  the  case  of  other  settlements  after  marriage, 
these  provisions  upon  separation  may  be  obligatory  upon 
creditors  and  purchasers  when  made  for  valuable  consider- 
ations. Accordingly,  if  a  person  or  trustees  covenant  with 
the  husband  to  indemnify  him  against  his  wife's  debts,  the 
settlement  will  be  good  against  his  then  present  or  future 
creditors,  and  also  against  subsequent  purchasers. 

5.  Thus,  in  Stephens  v.  Olive  (a),  A  was  intitled  to  certain 
real  estates  for  life,  subject  to  a  mortgage  for  500/.,  and  he 
and  his  wife  agreed  to  live  apart ;  A  therefore  conveyed  his 
life-estate  to  trustees,  first,  to  keep  down  the  interest  of  the 
mortgage,  then  to  pay  taxes  &c.,  and,  finally,  an  annuity  of 
35/.  to  B  as  separate  maintenance.  The  trustees  covenanted 
to  indemnify  A  against  the  debts  which  B  might  contract 
after  the  separation.  The  trustees  entered  into  possession 
of  the  premises,  and  afterwards  a  judgment  was  obtained 
against  A.  The  creditor  instituted  the  suit  to  set  aside  the 
settlement  as  being  voluntary.  But  Lord  Eenyon,  M.R., 
was  of  opinion  that  the  settlement  was  good,  and  declared 
that  the  covenant  by  the  trustees  to  indemnify  the  husband 
against  the  debts  which  the  wife  might  contract  after 
the  separation  was  a  valuable  consideration,  and  supported 

(a)  2  Bro.   C.   C.  90 :  King  v.     Tolume :  and  Clough  v.  Lambert^  10 
Brewer,  in  a  note  to  that  case,  p.  93,     Sim.  178. 
S.  P. :  8ce  also  p.  386,  in  the  same 
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it,  although  it  was  made  after  the  debt  due  to  the  plaintiff 
was  contracted. 

6.  In  Worrall  v.  Jacob  (a),  A,  a  trader  liable  to  the 
bankrupt  laws,  and  B,  his  wife,  executed  a  settlement  after 
marriage,  by  which  the  estate  in  question,  originally  her 
property,  stood  limited  in  default  of  issue  of  their  bodies  to 
the  survivor  of  them  in  fee.  A  separation  afterwards  taking 
place  between  them,  A  covenanted  with  a  trustee,  in  a  deed 
of  separation,  to  pay  to  B.  an  annuity  of  70/.,  and  to  convey 
his  contingent  estate  in  fee  to  such  persons  as  B  should  by 
deed  or  will  appoint.  The  trustee,  on  his  part,  covenanted 
to  indemnify  A  against  B's  debts,  and  against  any  demand 
for  alimony  which  she  might  at  any  time  make.  B  made  an 
appointment  in  favour  of  the  plaintiffs.  A  survived  B,  and 
became  a  bankrupt  and  died.  The  question  was  between 
the  appointees  of  the  wife,  and  the  assignees  of  the  husband. 
And  Sir  William  Grant,  M.  E.,  determined  that  the  covenant 
by  the  trustee,  being  founded  upon  a  valuable  consideration, 
supported  the  deed  of  separation  against  the  assignees. 

7.  "  It  is  observable,  in  this  case,"  as  Mr.  Roper  re- 
marks (ft),  "  that  the  covenant  extended  its  indemnity  to  the 
wife's  claim  of  alimony  in  the  Ecclesiastical  Court,  and  it 
seems  that,  in  instances  where  there  is  no  indemnity  to  the 
husband  against  the  debts  which  the  wife  may  contract,  yet 
if,  from  his  cruelty  or  other  misconduct  towards  her,  he 
give  her  a  title  in  that  Court  to  separation  and  alimony, 
then  the  consideration  of  the  wife  not  prosecuting  such  her 
right,  but  consenting  to  accept  amicably  of  a  settlement  in 
lieu  of  such  alimony,  will  support  the  transaction  against 
creditors  and  purchasers." 

8.  Thus,  in  Hobbs  v.  Hull  (c),  the  husband  (the  defendant) 
being  indebted  to  the  plaintiff  in  judgments  and  otherwise, 
a  separation  took  place  between  him  and  his  wife;  upon 
which  occasion  he  settled  part  of  his  real  estates,  to  the 

(fl)  3  Meriv.  256.  (c)  1  Cox  Rep.  445. 

(b)  2  Rop.  H.  &  W.  289. 

Y  2 
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yearly  amount  of  300/.,  upon  his  wife  for  separate  main- 
tenance, and  on  the  children  of  the  marriage.  It  appeared 
that,  previously  to  the  separation,  the  husband  had  lived  in 
a  state  of  adultery ;  and  it  was  insisted,  in  answer  to  the  bill 
filed  by  the  judgment  creditor  to  set  aside  the  settlement  aB 
voluntary,  that  since  the  wife  was,  in  consequence  of  her 
husband's  misconduct,  intitled  to  a  divorce  h  mensd  et  thorOj 
and  consequently  to  an  allowance  for  alimony,  her  accept- 
ance of  the  provision  by  settlement  in  lieu  of  alimony  was  a 
valuable  consideration,  which  supported  the  deed  against  the 
husband's  creditors.  And  so  it  was  determined ;  the  Master 
of  the  Rolls  thus  expressing  himself:  —  "  I  am  now  bound 
to  decide  the  question,  whether  the  husband  having  behaved 
so  ill  as  to  intitle  his  wife  to  obtain  a  divorce  in  the  Spiritual 
Court  A  mensd  et  thoro,  and  to  have  a  proper  allowance  from 
him,  if  the  wife,  instead  of  strictly  prosecuting  that  right, 
meet  the  husband  on  the  threshold,  and  say  she  will  accept 
the  maintenance  proposed  by  him  without  litigation,  whether 
this  can  be  said  to  be  such  a  voluntary  act  as  to  be  fraudulent 
against  creditors.  Surely  this  settlement  can  never  be  said 
to  be  without  consideration,  when  the  wife  in  this  case 
agrees  to  accept  this  settlement,  instead  of  resorting  to 
enforce  her  right  in  the  Ecclesiastical  Court ;  surely  she  is 
giving  up  something  for  it.  I  am  therefore  very  clearly  of 
opinion,  that  this  is  not  one  of  those  agreements  which  the 
statute  of  Elizabeth  meant  to  prevent.  I  do  not  go  upon 
any  motives  of  compassion,  when  I  decree  as  I  am  now 
about  to  do,  not  upon  the  conduct  of  the  parties,  but  up<m 
the  rights  in  law,  which  I  take  to  exist  between  them.  And 
I  shall  dismiss  this  bill  with  costs  as  to  all  parties  but  the 
husband,  and  as  to  him  without  costs." 

9.  The  principle  of  this  case  was  recognised  by  the 
Court  of  King's  Bench  in  Nunn  v.  Ladbrooke.  (a)  There 
the  husband  received  1800/.   with  his  wife,   his  own  pro- 

(a)  8  Term  Rep.  521. 
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perty    being    about    200/.    only.      He    contracted    several 
debts,  and  having  used  his  wife  with  great  cruelty,   they 
agreed  to  live  apart,  under  a  deed  of  separation,  by  the 
terms  of  which  he,  in  consideration  of  200/.  lent  by  A,  and 
paid  to  the  husband  on  the  part  of  the  wife,  and  of  the 
agreement  to  live  separate,  and  in  order  to  make  provision 
for  her,  assigned  to  trustees  all  the  farming  stock  belonging 
to  his  farm  at  P  ( which  farm  he  proposed  to  quit  and  assign 
in  consideration  of  the  200/.),  cattle,  corn,  &c.,  household 
goods  and  furniture,  chattels,  and  effects,  upon  or  belonging 
to  the  farm,  or  wherever  else  the  same  might  be,  together 
with  his  interest  in  the  lease,  and  all  debts  then  owing  to 
him,   in  trust,  at  the  discretion   of  his   trustees,  either  to 
cariy  on  the  farming  business,  or  to  sell  his  property  and 
collect  his  debts,  &c. ;  and  with  the  proceeds  (after  deducting 
the  expenses  of  sale,  &c.,  and  repaying  A  the  200/.  advanced 
by  him,  with  all  other  monies  due  to  him  by  the  husband), 
in  trust  to  pay  all  or  such  part  of  the  husband's  debts  as  they 
should  think  proper,  and  the  residue  or  surplus  to  the  wife 
for  her  separate  use  and  disposal.     The  trustees  entered  upon 
their  trust  immediately  after  the  execution  of  the  deed,  sold 
the  greater  part  of  the  goods,  &c.,  and,  after  a  proper  adver- 
tisement, paid  all  such  of  the  husband's  creditors  as  sent  in 
their  demands  twenty  shillings  in  the  pound,  after  which 
there  remained  a  balance  of  329/.  19^.  Irf.,  exclusive  of  some 
articles  bought  in  by  one  of  the  trustees,  and  enjoyed  by  the 
wife  on  the  farm,  of  the  value  of  111/.,  and  of  the  lease  of 
the  value  of  500/.     After  the  separation  the  wife  resided 
constantly  upon  the  farm,  and  received  the  produce  or  profits 
by  the  hands  of  the  trustees.     About  two  months  after  the 
execution  of  the  deed,  the  husband  became  a  bankrupt,  and 
having  died  intestate,  the  assignees  sued  the  wife  as  executrix 
de  son  torty  so  that  the  question  for  the  Court  to  decide  was, 
whether  the  deed  of  separation  was  or  was  not  void  against 
the  subsequent  creditors  of  the  husband  ?    And  the  Court 
was  of  opinion  that  it  was  good,  as  being  neither  fraudulent 
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nor  voluntary.  And  Lord  Kenyon  observed  (amongst  other 
things),  "that  very  small  considerations  had  been  holden 
sufficient  to  give  validity  to  a  deed,  where,  in  framing  family 
settlements,  limitations  were  made  in  favour  of  the  distant 
branches  of  the  family.  Such  remainders  were  not  considered 
voluntary  if  the  object  of  the  parties  making  the  settlement 
was  fair  and  honest:  but  that  the  present  was  a  much 
stronger  case  ;  for  here  there  was  an  immediate  consideration ; 
independently  of  the  provision  for  the  husband,  he  was  re- 
lieved from  the  consequences  of  a  suit  in  the  Spiritual  Court." 
The  other  Judges  coincided  in  opinion  with  his  Lordship. 

10.  And  it  has  since  been  held  by  Lord  Cottenham  (a), 
that  the  compromise  of  a  suit  by  the  wife  would  be  a  suffi- 
cient consideration  to  support  the  settlement  against  cre- 
ditors. 

(a)  Wilson  v.  Wilson.  12  Jur.  470. 
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CHAPTER  IV. 

OF  THE  JURISDICTION  OF  EQUITY  IN  DECREEING  THE  PER- 
FORMANCE OF  AGREEMENTS  FOR  SEPARATION  AND  FOR 
SEPARATE   MAINTENANCE. 


1.  Equity  wiU  not  enforce  agree- 

ment/or separation. 

2.  But  will  oblige  husband  to  per- 

form agreement  to  pay  sepa' 
rate  maintenance. 

3.  Whether    agreement     enforced 

where  between  husband  and 
wife  only, 

4.  Mr.  Ropef^s  opinion. 

8.  Mr.  Jacobus  remarks. 

9.  More  v.  EUis. 

10.  Mr.  Jacobus  remarks  thereon. 

11.  Whether  separate  maintenance 

decreed  to  wife  living  apart 
from  husband. 

14.  Effect  of  separation  upon  hus- 

bands right  to  property  ac- 
cruing to  wife. 

15.  Effect   of   agreement    between 

husband  and  trustee  for  wifgy 
where  husband  not  indemnified 
against  her  debts. 


20.  Lord  Eldon^s  opinion. 

21.  Wife  may    enforce    agreement 

though  no  indemnity. 

23.  Where  maintenance  secured  by 
deed  or  bond. 

25.  Agreement  h  fortiori  enforced 
against  husband  where  valu- 
able consideration. 

27.  Where  wife^s  property  is  subject 
of  agreement. 

30.  Durand  v.  Durand. 

31.  Mr.  Jacobus  remarks  thereon. 

32.  Wifes    property    not    bounds 

unless  where  settled  for  her 
separate  use. 

33.  Wif^s  rights  where  trustees  re- 

fuse to  acty  or  deed  lost. 

35.  Court  will  not  order  an  appro- 

priation of  fund  to  secure  pay  • 
ment. 

36.  Apportionment  of  wife^s  allow- 

ance. 


1.  With  respect  to  the  jurisdiction  of  Courts  of  Equity  upon 
the  subject  of  separation,  it  may  be  considered  as  a  general 
rule  that  they  will  not  infringe  upon  the  jurisdiction  of  the 
Ecclesiastical  Court  by  enforcing  the  performance  of  a  mere 
personal  contract  entered  into  between  husband  and  wife  to 
Uve  apart,  (a)  In  Worrell  v.  Jacob  (ft),  this  was  considered 
by  Sir  William  Grant,  M.E.,  to  be  settled ;  and  in  Wilkes  v. 


(a)   Vide  ante,  p.  317. 


{b)  3  Meriv.  268. 
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Wilkes  (a),  where  the  husband  by  deed  agreed  that  the  wife 
should  live  separate  from  him,  Sir  Thomas  Clark,  M.R.,  re- 
fused to  carry  such  agreement  into  execution,  saying,  that 
such  a  subject  was  not  within  the  province  of  a  Court  of 
Equity.  Indeed,  whether  the  contract  be  executory,  as  resting 
in  articles,  or  be  complete,  as  by  deed,  and  the  trusts  declared, 
the  Court  will  not  decree  the  performance  of  an  agreement 
or  covenant  for  the  separation  of  husband  and  wife,  (b) 

2.  But  although  the  Court  will  not,  in  direct  terms,  decree 
a  separation  between  husband  and  wife,  yet  it  will  do  so  in- 
directly by  compelling  the  husband  to  perform  his  agreement 
to  pay  separate  maintenance.  Sir  William  Grant,  in  the 
above  case  of  Worrall  v.  Jacob,  noticed  the  singularity,  and 
after  alluding  to  the  Court's  refusal  to  carry  into  execution 
articles  of  separation  between  husband  and  wife,  proceeded 
thus :  "  It  should  seem  to  follow  that  the  Court  would  not 
acknowledge  the  validity  of  any  stipulation  that  is  merely 
accessary  to  an  agreement  for  separation.  The  object  of  the 
covenants  between  the  husband  and  the  trustee  is  to  give 
efficacy  to  the  agreement  between  the  husband  and  the  wife, 
and  it  does  seem  rather  strange,  that  the  auxiliary  agreement 
should  be  enforced,  while  the  principal  agreement  is  held  to 
be  contrary  to  the  spirit  and  policy  of  the  law.  It  has,  how- 
ever, been  held  that  engagements  entered  into  between  the 
husband  and  a  third  party  shall  be  held  valid  and  binding, 
although  they  originate  out  of,  and  relate  to,  that  unau- 
thorised state  of  separation  in  which  the  husband  and  wife 
have  endeavoured  to  place  themselves.  I  am,  therefore,  only 
to  repeat  what  Lord  Eldon  has  said  in  the  case  of  Lord 
St.  John  V.  Lady  St.  John,  viz.  *  if  this  were  res  integra^  un- 
touched by  dictum  or  decision,  I  would  not  have  permitted 
such  a  covenant  to  be  the  foundation  of  an  action  or  a 
suit  in  this  Court.  But  if  dicta  have  followed  dicta,  or  de- 
cision has  followed  decision,  to  the  extent  of  settling  the  law, 

(«)  2  Dick.  791.  {h)  3  Atk.  550. 
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I  cannot,  upon  any  doubt  of  mine  as  to  what  ought  originally 
to  have  been  the  decision,  shake  what  is  the  settled  law  upon 
the  subject/" 

The  cases,  however,  have  established  the  distinction  be- 
tween a  decree  for  a  separation  and  one  for  maintenance 
under  the  husband's  agreement,  as  will  more  fully  appear 
from  the  authorities  afler  stated. 

3.  It  has  been  observed  that  a  married  woman  is  by  law 
unable  to  contract  with  her  husband  or  any  other  person. 
A  CJourt  of  Law,  therefore,  cannot  interfere  to  compel  pay- 
ment by  the  husband  of  an  allowance  stipulated  to  be  made 
to  his  Avife  upon  an  agreement  between  themselves,  without 
the  intervention  of  trustees.  The  question  then  arises, 
whether  a  Court  of  Equity  will  decree  the  performance  of 
such  an  engagement  by  the  husband  upon  his  and  his  wife's 
mutual  agreement  to  live  separate,  when  the  contract  is 
between  them  alone,  and  is  merely  executory. 

4.  Mr.  Roper  seems  to  consider  (a)  that  Equity  would  so 
decree,  except  where  either  the  husband  or  wife  apply  to 
the  Court  for  an  appropriation  of  the  produce  of  her 
property  as  maintenance,  in  order  to  enable  her  and  her 
husband  to  carry  into  effect  their  intentions  of  separation ; 
because  that  would  almost  amount  to  a  direct  decree  for 
a  separation,  which  is  not  within  the  province  of  Equity. 

5.  And  in  several  cases,  such  as  Head  v.  Head  (6),  and 
Guth  V.  Guth  (c),  it  seems  to  have  been  held  that  the  wife, 
though  unable  to  contract  for  other  purposes,  was  competent 
to  contract  with  her  husband  for  the  purpose  of  a  separation. 

6.  Thus,  in  Guth  v.  Guth(d),  the  husband  and  wife 
having  resolved  to  live  apart,  the  terms,  as  agreed  upon 
between  them,  were  contained  in  a  deed  poll  signed  by  the 
husband,  by  which  he  stipulated  to  allow,  pay,  or  cause  to 
be  paid  to  his  wife  lOOl.  a  year  for  life,  for  the  maintenance 
of  herself  and  her  child ;  and  if  she  contracted  debts  without 

(a)  2  Rop.  H.  &  W.  289.  (c)  3  B.  C.  C.  614. 

lb)  3  Atk.  547.  (d)  Ubi  sup. 


330  VALIDITY  OF  AGREEMENT  FOR  SEPARATION 

his  consent,  which  he  should  be  compelled  to  pay,  the 
agreement  was  to  be  void.  The  annuity  being  unpaid,  the 
wife  filed  a  bill  for  the  recovery  of  the  arrears ;  and  the 
Court  decreed  payment,  after  an  examination  of  most  of  the 
prior  cases. 

7.  However,  Lord  Rosslyn,  in  the  case  of  Legard  v.  John- 
son (a),  and  Lord  Eldon  in  Lord  St.  John  v.  Lady  St. 
John  (ft),  expressed  strong  doubts  of  the  validity  of  a 
contract  entered  into  between  husband  and  wife  alone  to 
live  separate,  and  consequently  of  the  Court's  jurisdiction  to 
enforce  that  part  of  it  by  which  the  husband  engaged  to  pay 
her  a  separate  allowance.  The  latter  judge  observed,  in  the 
case  last  mentioned,  that  the  question  had  never  been  put 
upon  the  contract  of  the  husband  and  wife ;  but  that  the 
Court  had  always  put  it  upon  the  contract  between  the 
husband  and  the  trustee,  from  the  covenant  of  the  trustee  to 
indemnify  the  husband  against  her  debts.  Hence  Lord 
Eldon's  opinion  seems  to  be,  that  the  Court  ought  not  to 
decree  the  husband  to  aQow  maintenance  upon  his  agree- 
ment with  his  wife  to  pay  it. 

8.  "  And,"  as  Mr.  Jacob  remarks  (c),  "  the  same  opinion 
was  expressed  by  Sir  J.  Leach,  V.  C,  in  Elworthy  v. 
Bird  (d),  and  it  seems  now  to  be  clear  that  a  Court  of  Equity 
will  not  perform  a  mere  agreement  between  the  husband 
and  wife,  by  which  the  former  is  to  pay  a  separate  main- 
tenance to  the  latter.  The  wife  being  unable  to  contract, 
the  agreement  is  without  consideration.  The  question 
would  admit  of  a  different  view  if  the  wife  was  possessed 
of  separate  property,  and  agreed  to  relinquish  or  settle  it ; 
this  might  be  a  consideration  for  the  husband's  agreement." 

9.  More  v.  Ellis  (^)  is  cited  by  Mr.  Eoper(/)  as  an 
authority  for  the  validity  of  agreements    for    separation 

(a)  3  Ves.  352.  (e)  Bunb.  205 ;  1  Bro.  ParL  Cas. 

(b)  1 1  Ves.  532.  237,  ed.  TomL 

(c)  2  Rop.  H.  &  W.  293n.  (/)  2  Rop.  H.  h  W.  294. 

(d)  Cited  post^  p.  336. 
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entered  into  between  husband  and  wife  alone.  There  the 
wife  had  abandoned  her  husband,  and  during  her  elopement 
became  possessed  of  considerable  property,  which  was  vested 
in  trustees  for  her  separate  use  and  disposition.  The 
husband  having  met  her,  took  possession  of  her  person ; 
and  on  the  following  day  articles  of  agreement  were  entered 
into  between  them,  by  which,  in  consideration  of  his  per- 
mission for  her  to  live  apart,  she  engaged  to  settle  upon  him 
200?.  a  year  for  life,  and  to  pay  him  1000?.  out  of  her 
separate  estate.  Upon  the  bill  of  the  wife  to  be  relieved 
against,  and  the  bill  of  her  husband  for  a  performance  of 
the  articles,  the  Court  of  Exchequer,  after  an  issue  at  law, 
finding  that  they  were  voluntarily  executed  by  the  wife, 
confirmed  the  transaction. 

10.  But,  as  Mr.  Jacob  observes  (a),  the  decree  declared 
that  the  articles  were  well  executed  by  the  wife  pursuant  to 
the  power  vested  in  her  by  the  will  of  her  father ;  they  took 
effect  as  an  appointment,  and  the  case  is  therefore  distin- 
guishable from  those  where  there  has  been  merely  an 
agreement. 

11.  To  the  principle  that  a  Court  of  Equity  declines  to 
do  any  thing  which  may  tend  to  the  continuance  of  a 
divorce  between  husband  and  wife,  under  their  mutual 
agreement  to  live  apart,  when  the  husband  is  under  no 
obligation  to  allow  separate  maintenance,  may  be  ascribed 
the  decision  of  the  case  of  Duncan  v.  Duncan  (ft):  by  which 
the  Court  refused  to  decree  to  the  wife  separate  maintenance 
out  of  her  own  property  whilst  she  lived  apart  from  her 
husband  by  their  mutual  consent,  no  improper  conduct 
being  imputable  to  him,  and  she  not  being  destitute  of  all 
provision.  The  case  was  to  this  effect.  The  wife  at  the 
time  of  her  second  marriage  was  intitled,  under  the  will  of 
her  first  husband,  to  a  part  of  his  personal  estate  vested  in 
trustees,  and  also  to  3000Z.  in  her  own  right.     The  latter 

(a)  2  Rop.  H.  &  W.  294  n.  (b)  G.  Coop.  254  ;  19  Ves.  394. 
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sum  was  settled  upon  her  in  contemplation  of  the  second 
marriage,  but  her  second  husband  made  no  provision  for  her 
out  of  his  own  property.     They  by  mutual  agreement  lived 
apart,  the  reasons  for  which  did  not  appear.     During  the 
separation,  the  wife  by  bill  in  equity  prayed  a  settlement  to 
her  separate  use  of  the  property  to  which  she  was  intitled 
under  her  former  husband's  will.     But  Sir  William  Grant, 
M.  R.,  dismissed  the  suit,  observing,  that  the  only  facts 
were,  that  the  husband  and  wife  did  not  live  together,  the 
cause  of  the  separation  not  appearing ;  and  that  no  pro- 
vision for  her  was  made  by  him  in  addition  to  the  settle- 
ment.    Upon  such  a  state  of  facts,  his  Honour  said,  that  he 
did  not  find  any  instance  in  which   the  Court  had  ever 
decreed  separate  maintenance  to  the  wife  either  out  of  her 
husband's  property  or  her  own  ;  that  the  cases  in  which  the 
Court  had  interfered  were,  where  the  husband  had  been 
guilty  of  cruelty,  or  turned  his  wife  out  of  doors,  or  quitted 
the  kingdom  without  making  any  provision  for  her,  but 
that  where  the  case  went  no  further  than  that  merely  of 
husband  and  wife  living  apart,  he  could  find  no  authority 
for  decreeing   separate   maintenance  to  her,  still  less  for 
making  any  addition  to  what  had  been  already  settled  upon 
her.  (a) 

12.  "In  this  case  it  is  observable,"  as  Mr.  Roper  notices  (6), 
"  that  the  property  in  question  belonged  to  the  wife  when 
the  settlement  was  made ;  a  circumstance  which,  it  is  pre- 
sumed, distinguishes  it  from  the  case  of  March  v.  Head  (c), 
and  it  is  conceived  that  Sir  William  Grant  did  not  intend 
to  decide,  that  if  an  accessional  fortune  came  to  the  wife 
during  the  separation,  she  was  not  intitled  to  a  settlement 
out  of  it." 

13.  In  March  v.  Head,  the  wife  had  1000/.  to  her  fortune, 
and  no  other  provision  under  articles  before  marriage  than 
her  husband's  covenant  that  he  would  consider  himself  as 

(a)  As  to  separate  maintenance,         {b)  2  Rop.  H.  k  W.  292. 
see  supr^  vol.  I.  p.  255.,  ei  seq.  (c)  3  Atk.  720 :  and  see  ofU^  p.98. 


WHERE   CONTRACT  BETWEEN   HUSBAND   AND   TRUSTEE.      333 

a  freeman  of  London,  and  that  if  she  survived  him  she 
should  have  such  a  share  of  his  personal  estate  as  belonged 
to  the  widow  of  such  a  person.  They  lived  separate. 
Upon  the  deaths  of  her  father  and  mother  she,  as  their  next 
of  kin,  became  intitled  to  1800/.  more,  and  an  application 
was  made  on  her  behalf  for  a  further  provision  in  con- 
sequence  of  this  additional  fortune.  And  Lord  Hardwicke 
was  of  opinion  that  she  was  intitled  to  such  a  provisi9n,  and 
referred  it  to  a  Master,  to  receive  proposals  from  the  husband 
for  a  farther  provision  on  behalf  of  the  wife,  in  proportion 
to  the  1800Z. 

14.  This  case  shows  that  a  mutual  separation  by  consent 
does  not  deprive  the  husband  of  his  right  to  the  personal 
property  which  may  accrue  to  his  wife  whilst  they  continue 
in  that  state,  upon  the  terms  of  his  making  a  provision  for 
her  out  of  it. 

15.  The  second  class  of  cases  are  those  where  the  contract 
was  between  the  husband  and  a  third  person  acting  for  the 
wife,  and  no  indemnity  was  given  to  the  husband  against  his 
liability  to*  pay  his  wife's  debts. 

Upon  this  subject  it  will  appear  from  the  cases  next 
stated,  that  the  wife  has  precisely  the  same  right  as  any 
other  cestuiqice  trusty  to  call  for  the  execution  of  a  trust 
created  in  her  favour.  It  is  a  consequence  from  this  pro- 
position that  whether  the  deed  of  separation  securing  to  her 
maintenance  be  purely  voluntary,  or  be  supported  by  a 
valuable  consideration,  as  the  covenant  of  her  trustee  to  in- 
demnify the  husband  against  her  debts,  she  will  be  intitled 
in  either  case  to  call  for  an  execution  of  the  trust,  (a) 

16.  Turner  v.  Warwick  (ft)  is  a  case  where  the  agreement 
was  between  husband  and  wife  for  a  separation,  which 
agreement  was  completed  by  a  deed  demising  lands  to  trus- 
tees in  trust  to  apply  the  rents  in  payment  of  an  annuity 

(a)  13Ves.  443:  18Ves.99:and  Fitzer  v.  Fitzer,  2  Atk.  511,  and 
see  the  cases  cited  infrOy  p.  339.  stated  antiy  p.  321. 

(h)  Finch,  Ch.  Ca.  73  :  and  see 
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of  300/,  for  the  wife's  maintenance.  In  a  suit  by  the 
trustees  against  the  husband  and  the  tenants  of  the  premises, 
Lord  Nottingham,  with  the  consent  of  the  parties,  ordered 
all  arrears  to  be  paid ;  and  further,  that  the  husband  should 
not  molest  his  wife  in  her  person,  nor  interfere  with  any 
goods  which  she  should  acquire. 

17.  It  does  not  appear  that  the  husband  was  indemnified 
against  his  wife's  debts,  and  it  is  to  be  presumed  that  if  for 
any  reason  this  transaction  had  been  illegal  or  improper,  his 
Lordship  would  not  have  made  the  above  decree  even  with 
the  consent  of  the  parties. 

18.  In  Angier  v.  Angier  (a),  (which  it  may  be  inferred 
from  the  decree,  did  not  contain  any  indemnity  to  the 
husband  against  his  wife's  debts),  the  husband  by  articles 
agreed  with  a  trustee  to  allow  his  wife  521.  a  year,  and  to 
permit  her  to  live  where  she  thought  fit,  without  molestation. 
This  agreement  was  made  while  a  suit  by  her  was  pending 
in  the  Ecclesiastical  Court  for  separation  and  alimony.  The 
allowance  being  in  arrear,  she  filed  a  biU  for  the  payment  of 
it,  and  the  Court  so  decreed. 

19.  Head  v.  Head  (b)  also  falls  within  this  class  of  cases. 
There  a  separation  took  place,  and  during  its  continuance 
the  husband  wrote  a  letter  to  B,  the  wife's  father,  agreeing 
to  pay  to  her  400/.  a  year  quarterly  so  long  as  they  should 
continue  separate.  The  allowance  being  in  arrear,  she  in- 
stituted a  suit  to  recover  it,  which  Lord  Hardwicke  decreed 
to  her.  (c) 


(a)  Pre.  Ch.  496. 

(b)  3  Atk.  547.  551  :  and  see 
Fletcher  v.  Fletcher,  2  Cox,  99: 
Cooke  r.  Wiggins,  10  Yes.  191 :  and 
Seagrave  v.  Seagrave,  13  Ves.  439. 

(c)  In  this  case  Lord  Hardwicke 
made  an  order  on  motion  for  the 
hushand  to  pay  400/.  to  the  wife  to 
maintain  her  till  the  hearing  of  the 
cause,  3  Atk.  295.  Similar  orders 
were  made  by  Lord  Bathurst  in  Yea 


V,  Yea,  (shortly  reported  in  2  Dick. 
498).  A  separation  had  taken  place, 
and  the  husband  had  by  deed  and 
bond  secured  to  the  wife  an  annuity 
charged  on  his  estates,  and  the  sum 
of  500/.  to  enable  her  to  pay  her 
debts:  having  afterwards  refused 
payment,  an  action  had  been  brought 
against  him  on  the  deed  and  bond  in 
the  Court  of  King's  Bench,  and  a 
verdict  obtained  :  he  brought  a  writ 
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20.  It  seems  to  have  been  the  opinion  of  Lord  Eldon  in 
Lord  St  John  v.  Lady  St.  John  (a),  that  the  Court  ought  not 
to  decree  the  husband  to  allow  maintenance,  when  the  con- 
tract is  made  between  him  and  the  trustee,  but  without  an 
indemnity  or  other  consideration. 

21.  But  in  Ros  v.  Willoughby  (ft),  where  the  husband 
covenanted  with  the  trustee  to  pay  an  annuity  for  the 
wife's  maintenance,  it  was  held  that  the  covenant  might  be 
enforced  although  there  was  no  indemnity  against  the  wife's 
debts. 

22.  And  in  a  late  case  (c),  where  a  bill  was  filed  by  the 
executors  and  devisees  of  the  husband  against  the  wife  and 
the  trustee,  and  the  question  was  whether  in  the  absence  of  an 
indemnity  the  deed  could  be  enforced,  Sir  L.  Shadwell,  V.  C, 
held  that  it  could,  taking  a  distinction  between  the  cases 
where  the  wife  claimed  in  competition  with  creditors,  and 
where  with  devisees  or  legatees. 

23.  A  fortiori^  the  wife  will  be  intitled  where  the  husband 
has  secured  separate  maintenance  by  a  deed  conveying  an 
estate,  or  a  bond  giving  a  legal  right  of  action  to  the  wife's 


of  error,  and  filed  a  biU  in  the  Court 
of  Exchequer  for  an  injunction  to 
staj  the  proceedings  in  the  action. 
The  bill  in  Chancery  was  filed  bj  the 
wife  to  recover  the  auMunt  due  to 
her,  and  to  have  a  receiver  appointed. 
On  a  motion  made  after  answer,  it 
was  ordered  that  the  husband  should 
in  a  month  pay  to  the  wife  the  sum 
of  500/.  towards  her  support  and 
maintenance,  and  to  enable  her  to 
carry  on  and  defend  any  suits  re- 
lating to  the  matters  in  question; 
this  was  to  be  without  prejudice, 
and  subject  to  the  further  order  of 
the  Court,  24th  Jan.  1774:  Reg.  Lib. 
B.  1773,  fo.  129. 

The  wife  afterwards  moved,  that 
a  further  sum  of  1000/.  might  be 
paid  to  her  by  the  husband,  or  that 


a  receiver  might  be  appointed  to  re- 
ceive the  rents  of  his  estates  for  the 
purposes  of  the  deed  of  separation, 
and  to  pay  the  sums  due  to  her.  An 
order  was  made  in  terms  similar  to 
the  former  order,  directing  a  further 
advance  of  600/.,  19th  July,  1774; 
Reg.  Lib.  B.  1773,  fo.  244 :  see  1 
Atk.  277 :  2  Bro.  P.  C.  24.  Note  by 
Mr.  Jacob  to  2  Rop.  H.  &  W.  297. 

(a)  1 1  Yes.  532 :  see  also  Jones 
V.  Waite,  7  Scott,  338. 

(h)  10  Price,  2. 

(c)  Anon.  cor.  V.  C.  1839,  re- 
ported in  a  note  to  Howarth  v. 
Bostock,  4  T.  &  C.  Eq.  Ex.  6 :  see 
also  Wilson  v.  Wibon,  14  Sim.  405  ; 
14  Law  J.  N.  S.  204 ;  9  Jur.  148  ; 
affirmed  on  appeal,  12  Jur.  467. 
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trustee,  (a)  The  want  of  a  consideration  is  not,  then,  material 
as  between  the  parties,  and  a  Court  of  Equity  will,  if  necessary, 
assist  the  wife  by  compelling  the  trustee  to  enforce  the 
security  against  the  husband  for  her  benefit. 

24.  Thus,  in  Frampton  v.  Frampton  (6),  where  on  a  sepa- 
ration the  husband  assigned  the  dividends  of  stock  to  which 
he  was  intitled  during  the  joint  lives  of  himself  and  his 
wife  to  trustees  for  the  benefit  of  the  wife,  it  was  held  that  the 
transaction  was  efiectual,  although  there  was  no  indemnity ; 
Lord  Langdale,  M.  R.,  remarking,  that  it  had  never  been 
decided  that  without  the  intervention  and  covenant  of  a 
trustee  the  husband  might  not  voluntarily  execute  a  deed 
or  create  a  trust  in  favour  of  his  wife,  and  that  such  deed 
or  trust  might  not  be  binding  as  against  him  even  if  the 
benefit  of  that  deed  or  trust  should  be  made  dependent 
upon  an  existing  or  continuing  separation,  which  was  the 
principal,  if  not  the  only  inducement  for  the  whole  arrange- 
ment. 

25.  It  being  established  that  the  Court  will  execute  a 
voluntary  agreement  of  the  husband  entered  into  with  a 
third  person  to  allow  his  Avife  maintenance  upon  their  sepa- 
ration, a  fortiori  it  must  do  so,  when  the  husband  receives 
a  valuable  consideration  for  such  his  engagement  as  the 
covenant  of  a  trustee  to  indemnify  him  against  his  wife's 
debts.  Some  of  the  cases  upon  this  subject  are  mentioned 
below,  (c) 

26.  In  Elworthy  v.  Bird  (d),  the  biU  filed  by  the  wife  and 
her  trustees  prayed  a  specific  performance  of  an  agreement 
to  execute  a  deed  of  separation,  securing  an  annuity  to  the 
wife,  and  indemnifying  the  husband  against  her  debts.  The 
husband  put  in  a  demurrer,  which  was  argued  before  Sir 
John  Leach,  V.  C.  His  Honour  gave  judgment  for  the  plain- 
Co)  See  Seagrave  t;.  Seagrave,  13     386  :  Stevens  v.  Olive,  2  B.  C.  C. 

Vcs.  439.  90. 

(b)  4  Beav.  287.  (d)  2  S.  &  St.  372. 

(c)  Seeling  v,  Crawley,   2  Vern. 
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tiflb.  He  observed  that  it  was  very  true  as  a  general  pro- 
position that  a  Court  of  Equity  would  not  specifically  per- 
form an  agreement  for  a  separation  between  an  husband  and 
wife,  for  in  truth  the  wife  was  incapable  of  entering  into 
such  an  agreement.  But  on  examining  all  the  authorities, 
it  appeared  to  him,  that  although  some  little  doubt  had 
been  suggested  on  the  point  by  some  Judges,  it  had  been 
uniformly  decided,  that  when  trustees  entered  into  an  agree- 
ment to  indemnify  the  husband  against  the  debts  of  the 
wife,  that  was  a  sufficient  consideration  for  the  allowance 
stipulated  to  be  paid  by  the  husband,  and  Courts  of  Equity 
had  never  refused  to  perform  such  an  agreement. 

27.  The  authorities  which  have  been  stated  in  this  chapter, 
with  the  exception  of  More  v.  Ellis  (a),  are  instances  where 
the  property  belonged  to  the  husband.  Mr.  Roper  ob- 
serves (ft),  that  in  Fitzer  v.  Fitzer  (c),  and  in  Bright  v. 
Chapman  (d),  the  property  was  the  wife's,  either  wholly  or 
in  part,  and  that  no  objections  were  taken  to  the  validity 
of  the  transaction  on  that  account,  (e) 

28.  In  Fitzer  v.  Fitzer,  the  wife's  maintenance  was  pro- 
vided out  of  the  joint  estates  of  her  and  her  husband. 

29.  In  Bright  v.  Chapman,  by  articles  of  separation  the 
husband  covenanted  not  to  molest  his  wife,  and  he  was  to 
receive  an  annuity  out  of  her  property,  which  had  been 
assigned  to  trustees.  Upon  his  bill  for  payment  of  the 
annuity  out  of  the  wife's  estate,  and  after  a  defence  that  he, 
contrary  to  his  engagement,  had  molested  his  wife,  the  Court 
of  Exchequer  directed  an  issue  to  ascertain  that  fact,  which 
Mr.  Roper  presumes  it  would  not  have  done  if  the  articles 
had  been  considered  not  obligatory,  either  from  the  cir- 
cumstance of  the  wife  being  to  receive  no  maintenance  from 
the  husband,  or  of  his  being  to  receive  a  benefit  out  of  her 
property. 

(a)  Antey  p.  330.  (rf)  2  Anstr.  345. 

(ft)  2  Rop.  H.  &  W.  299.  (c)  But  see  ante,  p.  330. 

(c)  2  Atk.  511,  stAied  supra,  p.  321. 

VOL.  n.  Z. 
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30.  However,  in  the  case  of  Durand  v.  Durand  (a),  where 
the  property  belonged  to  the  wife,  the  Court  refused  to  inter- 
fere. In  that  case,  a  separation  having  been  agreed  upon, 
which  afterwards  took  place,  the  terms  were,  that  of  6050/. 
Bank  annuities,  the  wife's  separate  property,  1500Z.  should  be 
paid  to  her  and  the  residue  to  her  husband,  which  the  wife  said 
she  was  desirous  of  parting  with  for  the  sake  of  living  sepa- 
rate. The  Chancellor  said,  he  could  not  find  himself  justified 
in  interfering  in  any  manner  in  a  business  of  that  sort,  where 
the  wife  was  clearly  intitled  to  the  whole,  but  acceded  to  the 
terms  of  giving  up  two-thirds  for  the  sake  of  the  separation ; 
his  Lordship  therefore  dismissed  her  bill  filed  to  accomplisk 
the  above  object. 

31.  But,  as  Mr.  Jacob  observes  (i),  "probably  the  i*n- 
reasonable  terms  upon  which  the  agreement  was  made,  in- 
fluenced the  Court  in  declining  to  interfere :  the  report  states 
that  on  other  terms  being  agreed  to  on  the  part  of  the  husband^ 
his  Lordship  dismissed  the  bill.  In  other  cases  the  Court 
has  carried  into  effect  deeds  by  which  the  wife  has  given  up 
part  of  her  separate  property  to  her  husband,  on  the  occasion 
of  a  separation,  (c)" 

32.  This  question  may  probably  be  thus  considered :  Since 
a  married  woman  may  dispose  of  personal  property  limited 
to  her  separate  use  as  a  feme  sole,  and  may  even  give  it  to  her 
husband,  there  appears  to  be  no  reason  why  she  should  not 
be  competent  to  make  it  the  subject  of  settlement  upon  a 
mutual  agreement  between  her  and  her  husband  for  a  sepa- 
ration, {d)  But  with  respect  to  her  other  property  not  so 
circumstanced,  it  appears  from  Stamper  v.  Barker  {e)y  that  a 
separation  deed  cannot  bind  the  property  of  the  wife,  if  not 
settled  to  her  separate  use.     So  far  as  it  is  her  deed,  it  is  in- 

(a)  2  Cox  Rep.  207.  {d)  Logan  v.  Birkett,  1  M.  &  K. 

(6)  2  Rop.  H.  &  W.  290  n.  220  ;  11  Law  J.  53. 

(c)  Wilkes  V.  Wilkes,    2    Dick.         (e)  5  Mad.  279. 
791 :  More  v.  EUis,  stated  an/e,  p. 
330:    see   Bright  v.    Chapman,    2 
Anst.  345,  stated  ante^  p.  337. 
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operatiye,  on  the  ground  of  her  coverture,  and  the  concur- 
rence of  her  friends  cannot  give  it  any  additional  effect. 
Her  property  is,  therefore,  not  affected  by  it,  unless  reduced 
into  possession  during  the  coverture. 

33.  It  is  a  consequence  of  what  was  before  stated  in  regard 
to  the  wife's  right  to  call  for  the  execution  of  the  trust 
declared  in  her  favour  in  a  deed  of  separation,  and  to  the 
same  equity  in  all  respects  as  any  other  cestaique  trust, 
that  if  her  trustees  refuse  to  act,  or  the  deed  has  been  de- 
stroyed, she,  in  the  one  case,  will  be  intitled  to  have  the  trust 
performed,  and  in  the  other  to  have  the  loss  of  the  instru- 
ment supplied. 

34.  Thus,  in  Seagrave  i;.  Seagrave  (a),  upon  the  separation 
of  husband  and  wife,  he  executed  a  bond  to  a  trustee  for 
payment  to  her  at  the  house  of  B  of  an  annuity  of  5^.  a  week 
during*  his  life ;  but  she  was  to  be  permitted  to  live  where 
she  pleased.     The  bond  was  burnt  by  the  trustee  with  the 
hnsband's  privity  and  consent,  and  a  bill  was  filed  by  the 
wife  for  arrears  of  the  annuity,  and  for  the  execution  by  her 
husband  of  another  bond  to  a  new  trustee.     The  husband  in 
defence  insisted  upon  the  circumstances  of  her  leaving  the 
house  of  B,  where  she  resided,  and  living  in  adultery,  both 
of  which  facts  were  proved.    And  Sir  William  Grant,  M.  R., 
after  remarking  that  adultery  was  no  bar  to  the  wife's  de- 
mand (i),  directed  that  she  should  be  at  liberty  to  bring  an 
action  in  her  trustee's  name  upon  the  bond,  the  destruction 
of  which  was  admitted  in  the  answers  of  the  husband  and  of 
the  tnifitee ;  his  Honour  observing,  that  the  question  which 
had  been  made  between  the  parties  with  regard  to  the  real 
tenor  €>f  the  condition  would  be  open,  and  that  it  was  more 
fit  that  such  question  should  be  investigated  at  law  than  in 
that  Court. 

{a)  13  Ves.  439 :  see  Anster  v.         (b)  See  post,  p.  350. 
HoUand,  3  DowL  ft  L.  P.  P.  743 ; 
15  Law  J.  N.  S.  Q.  B.  229 ;  10  Jur. 
786. 
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35.  In  Cook  v.  Wiggins  (a),  the  husband  gave  a  bond 
to  a  trustee  for  payment  to  his  wife  of  SOL  a  year  during 
their  separation.  The  annuity  having  fallen  in  arrear,  the 
trustee  refused  to  enforce  the  bond  without  an  indemnity. 
The  wife  therefore  instituted  a  suit  for  payment  of  the 
arrears,  and  also  to  have  the  future  payments  secured,  and 
a  fund  appropriated  for  the  purpose.  But  the  same  judge, 
although  he  decreed  payment  of  the  arrears,  declined  ordering 
an  appropriation,  assigning  as  a  reason,  that  a  man  by 
granting  an  annuity  did  not  engage  to  bring  into  Court  a 
sum  of  money  sufficient  to  answer  it ;  and  he  observed  that 
the  very  principle  of  granting  an  annuity  was  that  the 
grantor  might  be  able  to  pay  by  degrees  what  he  had  no 
means  of  paying  at  once. 

36.  The  object  of  the  husband  in  making  a  separate  al- 
lowance to  his  wife  upon  their  separation  by  mutual  agree- 
ment being  to  provide  for  her  support  and  maintenance, 
such  allowance  will  be  apportioned  upon  the  death  of  the 
wife  between  the  last  and  accruing  times  of  payment. 

37.  This  was  done  at  law  in  the  case  of  Howell  v.  Han- 
forth.  (6)  In  this  case  a  bond  was  given  by  the  husband  to 
his  wife's  trustee  to  pay  her  SOL  a  year  quarterly.  He  also 
gave  a  warrant  of  attorney  to  confess  a  judgment  on  the 
bond.  The  judgment  was  entered  up,  and  writs  oi  fieri  facias 
were  sued  out  at  different  times,  all  of  which  were  satisfied 
except  the  last,  which  was  for  78Z. ;  in  regard  to  which  it 
was  ordered  that  it  should  be  set  aside  on  payment  of  all 
arrears  and  costs,  and  that  the  judgment  should  stand  as  a 
security  for  future  arrears,  with  liberty  to  apply  to  the  Court 
to  sue  out  fresh  executions.  The  wife  being  dead,  leave  was 
asked  to  take  out  execution  for  the  proportional  arrears  of 
the  annuity  between  the  last  quarter-day  of  payment  and  the 


(a)  10Ve8.'191.  see  also  Haj  v.  Palmer,  2  P.  W. 

(b)  2  Blackst.  Rep.  843.   1016 :     502. 
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death  of  the  wife ;  and  the  Court  granted  the  application 
upon  the  principle  that  the  annuity  was  for  the  separate 
maintenance  of  a  married  woman,  settled  upon  her  by  her 
husband ;  a  circumstance  which  distinguished  and  excepted 
it  out  of  the  general  rule  applicable  to  other  cases. 
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CHAPTER  V. 

OF  THE  WIFE'S   POWER  OF  ALIENATION  OVER  HER  SEPARATE 
MAINTENANCE,  AND   ITS  LIABILITY  TO   HER  DEBT& 


2.  Hyde  t.  Price, 

3.  Mr.  Ropet^s  remarks  thereon. 

4.  May  be  charged  by  wife. 

5.  Her  power  of  disposing  of  sav- 

ings from    separate    mainte- 
nance. 
7.  Bights  of  wife's  creditors  against 
her  separate  maintenance. 


8.  Mr.  Roper's  remarks. 

9.  Creditor  intitled  where  intention 

to  charge  fund  apparent^  or 

inferred* 

10.  Stuart  y.  KirkwaU. 

11.  How  far  allowance  will   dis' 

charge  husband  from  wtfe*s 
debts. 


1.  The  question  as  to  the  wife's  power  of  absolutely  disposing 
of  the  funds  settled  upon  her  by  her  husband,  in  consequence 
of  their  mutual  agreement  to  live  separate,  is  one  which  does 
not  appear  to  have  been  finally  settled:  the  adherents  to 
one  opinion  contending,  that  the  allowance  being  made  for 
the  wife's  maintenance,  she  cannot  alien  it  by  anticipation ; 
whilst  the  persons  who  entertain  the  contrary  opinion  argue, 
that  the  wife  being  a  feme  sole  in  regard  to  this  provision, 
there  is  no  ordinary  distinction  between  the  present  case, 
and  the  ordinary  one  of  a  limitation  of  property  to  the  wife's 
separate  use ;  so  that  the  jiLS  disponendi  applies  to  each  case 
indiscriminately. 

2.  Of  the  former  opinion  Lord  Alvanley  is  supposed  to 
have  been,  from  the  case  of  Hyde  v.  Price  (a),  in  which  (so 
far  as  it  is  necessary  to  state  for  the  present  purpose)  the 
trust  of  2500Z.,  3  per  cent.  Bank  annuities,  was  declared  to 
permit  the  wife  to  receive  the  dividends  for  her  maintenance 
and  support  during  the  joint  lives  of  herself  and  husband. 


(a)  3  Ves.  437. 
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She  and  her  hufiband  by  bond  and  warrant  of  attorney,  in 
consideration  of  56W.  advanced  by  B,  and  applied  in  pur- 
chasing a  commission  in  the  army  for  the  wife's  son,  secured 
an  annuity  to  B  payable  out  of  the  2500/.  Bank  annuities 
and  the  dividends.  Lord  Alvanley,  M.  K.,  held,  that  the 
grant  of  an  annuity  out  of  the  dividends  could  not  be  sup- 
ported against  the  Wife;  and  he  said  that  this  was  not 
property  to  which  she  was  intitled  to  her  sole  and  separate 
use ;  that  there  was  a  special  trust  upon  it ;  that  she  had 
no  dominion  over  it ;  that  her  remedy  for  a  misapplication 
was  in  that  Court ;  and  that  the  grant  made  by  her  was  in 
defiance  of  the  deed,  and  therefore  could  hot  be  enforced  in 
a  Court  of  Equity. 

3.  Mr.  Roper  remarks  upon  this  case  (a)  "  the  property 
was  not  limited  to  the  separate  use  of  the  wife :  it  was  vested 
in  trustees  upon  trust  as  to  the  dividends  for  the  wife  for 
maintenance ;  she  had  no  interest  in  the  fund  distinct  from 
the  special  trust  declared  to  be  for  her  maintenance  and  sup- 
port. It  seems  therefore  to  be  a  necessary  consequence,  that 
any  disposition  by  the  wife  contrary  to  the  trust  could  not 
be  enforced  in  a  Court  of  Equity.  This  case,  then,  appears 
to  have  been  determined  upon  the  special  limitation  in  the 
deed,  and  not  upon  the  general  proposition,  that  in  no  instance 
can  a  wife  dispose  by  anticipation  of  the  provision  settled  on 
her  by  her  husband  in  a  deed  of  separation.  And  it  should 
seem,  that  where  the  property  is  so  settled  by  the  husband 
upon  separation,  as  to  vest  it  in  the  wife  for  her  separate 
use,  consistency  requires  that  she  should  have  the  same 
powers  of  disposition  over  it  as  over  funds  given  to  her  in 
the  like  form  of  settlement  by  any  other  person.  This  dis- 
tinction appears  to  reconcile  all  opinions  upon  the  subject, 
and  particularly  what  seems  to  have  been  the  opinion  of  the 
Court  in  the  case  of  Greatley  v.  Noble  (b) ;  for  there  the 
trust  of  Lady  Pomfret's  allowance  upon  separation  was  de- 

(a)  2  Rop.  H.  &  W.  304.  (h)  3  Mad.  79.  94. 
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clared  to  be  for  such  intents  and  purposes  as  she  should  not- 
withstanding coverture  direct  or  appoint,  and  in  default  of 
appointment,  for  her  sole  and  separate  use  and  disposal.  She 
was  therefore,  by  the  effect  of  the  above  limitation,  a  feme 
sole  of  the  settled  property,  to  which  character  attached  the 
powers  of  disposition  which  have  been  before  noticed." 

4.  In  a  late  case  (a),  Lord  Abinger,  C.  B.,  though  strongly 
in  favour  of  the  doctrine  that  separate  estate  created  by 
deeds  of  separation  ought  not  to  be  made  the  subject  of 
charge  by  the  wife,  said  that  he  could  not  act  upon  it,  how- 
ever just  he  might  deem  it,  after  the  cases  had  gone  to  so 
great  a  length  in  giving  effect  to  deeds  of  separation. 

5.  As  the  wife  may  dispose  by  will  of  savings  from  her 
separate  estate  limited  to  her  sole  use  by  a  stranger,  so  also 
she  may  dispose  of  savings  from  her  separate  mainte- 
nance (i)  ;  but  if  she  make  no  disposition,  and  her  husband 
be  the  survivor,  he  will  be  intitled  to  them  as  her  admini- 
strator (c),  subject  to  her  separate  debts ;  and  during  the 
wife's  life  her  savings  will  not  be  liable  to  her  husband's  en- 
gagements, if  the  settlement  were  made  for  a  valuable  con- 
sideration, (d) 

6.  The  intent  of  the  provision  made  for  the  wife  upon 
separation  being  to  enable  her  to  procure  necessaries,  it  fol- 
lows that  the  application  of  it  to  those  purposes,  however  it 
may  have  been  settled,  is  a  legitimate  appropriation  of  the 
property. 

7.  It  was  intimated  by  Sir  J.  Leach,  V.  C,  in  Greatley 
V.  Noble  (e)j  that  the  same  necessity  existed  that  the  wife 
should  manifest  an  intention  to  charge  her  separate  midn- 
tenance  with  the  debts  of  particular  creditors,  as  was  con- 
sidered to  exist  to  intitle  her  creditors  to  a  claim  upon  her 

(a)  Palmer  v.  Fraser,  3  Y.  &  C.         (c)  See  supra^  vol.  L  p.  41. 
Eq.  Ex.  499.  (d)  SuprHy  p.  322. 

(6)  Gage  v.  Lyster,  2  Bro.  P.  C.4.         (e)  3  Mad.  94. 
ed.  Toml. ;  2  New  Rep.  C.  P.  159 :  see 
also  supra,  pp.  224.  298.  304. 
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separate  estate  when  not  settled  upon  her  for  support  and 
maiDtenance  upon  separation,  (a) 

8.  However,  Mr.  Roper  observes  (b)  that  there  appears 
to  be  a  wide  difference  in  principle  between  the  two  cases ; 
for  when  the  property  is  limited  to  the  wife's  separate 
use,  and  she  cohabits  with  her  husband,  the  creditor  has 
the  husband's  security  for  payment  of  the  debt  contracted 
by  the  wife  for  necessaries ;  it  is  but  just,  therefore,  to 
require  some  evidence  of  an  agreement  between  her  and 
her  creditor  that  her  separate  estate  should  be  applied  in 
satisfaction  of  his  demand.  But  that  when  the  creditor  is 
deprived  of  the  husband's  security,  by  the  allowance  to  the 
wife  of  a  yearly  sum  for  maintenance  upon  separation,  i.  e. 
for  the  express  purpose  of  discharging  her  necessary  debts,  it 
seems  but  reasonable  that  a  Court  of  Equity  should  consider 
this  to  be  such  an  appropriation  of  the  fund  for  those  demands, 
as  to  intitle  her  separate  creditors  to  maintain  a  suit  in  equity 
to  subject  it,  in  the  hands  of  her  trustees,  to  the  satisfaction  of 
her  debts.  That  Lord  Thurlow  seems  to  have  had  this  distinc- 
tion in  view  in  Lilia  v.  Airey  (c)  (a  case  of  separation),  when 
he  expressed  himself  thus : — **  Upon  the  question  whether  a 
creditor  has  a  right  against  the  separate  estate  of  the  wife, 
and  against  the  husband  as  allowing  it  to  her,  my  opinion 
is,  that  primA facie  a  creditor  has  such  right.'*  {d) 

9.  However,  there  is  no  doubt  that  when  the  wife's  in- 
tention appears,  or  is  inferred,  to  charge  her  separate  main- 
tenance with  a  debt  for  necessaries,  it  will  intitle  the  creditor 
to  a  satisfaction  of  his  debt  out  of  the  fund  provided  for  such 
maintenance. 

10.  Thus,  in  Stuart  v.  Lord  Kirkwall  (^),  the  separate 
maintenance  settled  upon  the  wife  was  1600Z.  a  year.  She 
accepted  a  bill  of  exchange  drawn  upon  her  by  a  milliner 
for  339Z.  14*.  6c?.  and  interest,  which  bill  being  dishonoured 

(a)  See  anie^  p.  249,  et  seq,  (d)  Suprety  p.  249,  et  seq. 

(6)  2  Eop.  H.  &  W.  305.  (<?)  3  Mad.  387. 

(c)  1  Ves.  Jun.  277. 
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by  the  wife,  a  suit  was  instituted  for  payment  of  the  debt, 
not  only  out  of  the  money  then  due  in  the  hands  of  hei 
trustees  in  respect  of  her  separate  maintenance,  but  also  out 
of  future  accruing  payments,  and  for  an  injunction  to  restrain 
the  trustees  from  paying  any  more  of  the  annuity  to  the  wife. 
After  the  answers  had  been  filed,  application  was  made  M 
Lord  Eldon  for  an  injunction,  and  that  the  annuity,  as  it 
became  due,  might  be  paid  into  the  Bank,  &c. ;  and  his 
Lordship  made  an  order  to  that  effect.  The  cause  having 
been  afterwards  heard  by  Sir  J.  Leach,  V.  C,  he  decreed 
according  to  the  prayer  of  the  bill. 

11.  How  far  the  allowance  of  separate  maintenance  to  the 
wife  will  discharge  her  husband  firom  the  payment  of  her  debts 
has  been  already  considered,  (a) 
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CHAPTER  VI. 


WHAT  WILL  DETERMINE  THE  WIPERS  SEPARATE  PROVISION. 


3.  Effect  of  husbafuTs  offer  to  co- 
habit toith  wife. 

5.  Offer  of  third  person  paying 
maintenance  to  take  her  to  his 
house. 


7.  Maintenance  determined  by  sub^ 

sequent  cohabitation. 

8.  Effect  of  suit  or  divorce. 

10.  Not  determined  by  tvtfe's  adui* 
tery. 


1.  We  have  already  considered  what  would  determine  a 
nudntenance  which  had  been  granted  by  the  Court  of  Chan- 
cery out  of  the  wife's  own  property,  for  her  support  during 
the  absence  of  her  husband  (a) ;  and  it  appeared  that  if  he 
offered  to  live  with  her,  and  she  refused  without  a  suffi- 
cient reason  to  return  to  him,  such  offer  and  refusal  would 
determine  her  allowance,  because  the  Court  which  granted 
it  did  so  temporarily,  viz.  till  the  husband's  return  and  his 
cohabitation  with  his  wife,  if  not  prevented  by  his  own  fault ; 
the  Court  therefore  withdraws  the  allowance,  if  cohabitation 
be  prevented  by  the  perverseness  or  caprice  of  the  wife. 

2.  But  this  doctrine  does  not  completely  apply  in  cases 
where  the  husband  and  wife  have  agreed  to  live  apart,  and 
she  has  a  separate  maintenance  secured  to  her  by  agreement : 
for  that  being  founded  upon  express  contract  between  the 
parties,  or  between  the  husband  and  the  friends  of  his  wife, 
it  requires  the  same  mutual  agreement  to  dissolve  as  to  make 
the  contract. 

3.  The  following  distinctions  seem  to  have  been  established 
in  regard  to  this  subject : — 

First,  that  if  the  agreement  for  separation  be  for  the  lives 


(a)  Supra,  vol.  L  p.  260,  et  seg. 
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of  the  parties,  or  until  both  agree  to  live  together  again,  the 
wife's  consent  is  necessary  to  put  an  end  to  the  allowance  of 
separate  maintenance ;  so  that  the  offer  of  her  husband  to  take 
her  back  again  will  not  have  that  effect. 

Secondly,  that  if  the  agreement  for  separation  be  merely 
temporary,  or  for  an  uncertain  period,  then  the  husband's 
offer  to  take  her  back  again,  if  not  artfully  and  insincerely 
made,  will,  without  regard  to  her  refusal  to  return,  deter- 
mine her  separate  allowance. 

4.  Of  the  first  proposition,  the  cases  of  Guth  v.  Guth  (a), 
Hoare  v.  Hoare  (6),  and  Gawden  v.  Draper  (c),  are  instances. 
Of  the  second  proposition,  the  case  of  Head  v.  Head  (d)  is  an 
instance.  There  the  agreement  to  pay  separate  maintenance 
was  confined  to  such  time  only  as  the  husband  and  wife  should 
continue  to  live  apart ;  i.  e.  with  the  consent  of  both  parties ; 
and  Lord  Hardwicke  decreed,  that  the  husband  having  offered 
to  receive  his  wife,  he  should  receive  and  treat  her  as  his  wife 
if  she  would  return  to  him ;  but  in  case  she  did  not  return 
within  a  month,  the  maintenance  should  cease  for  the  future. 

5.  If,  however,  a  third  person  covenant  for  a  valuable 
consideration  moving  from  the  husband,  to  pay  to  the  wife  a 
separate  maintenance,  who  was  then  living  apart  from  her 
husband  by  mutual  agreement,  it  seems  that  the  offer  of 
such  person  to  take  her  to  his  house  will  not  exempt  her 
from  her  demand  for  the  separate  allowance,  because  the 
law  imposes  upon  her  no  obligation  to  reside  with  such 
person ;  besides,  if  such  a  residence  were  accepted  by  her,  it 
would  have  no  effect  in  promoting  a  reconciliation  between 
her  and  her  husband;  which  is  the  object  the  law  has  in 
view  in  withholding  the  maintenance  when  it  is  proper  to 
do  so. 

6.  Thus,  in  Dutton  v.  Dutton  (e).  A,  the  wife's  son,  for  a 
valuable  consideration,  covenanted  to  indemnify  the  husband 

(a)  Stated  an^,  p.  329.  {d)  Stated  anie,  p.  334. 

(6)  Stated  ante,  p.  307.  (e)  4  Vin.  Abr.  178,  pi.  18. 

(c)  2  Ventr.217. 
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(his  father)  from  all  debts,  charges,  and  expenses  for  the 
mamtenance  of  the  wife,  who  at  that  time  lived  apart  from 
her  husband  by  consent.  Upon  the  wife's  bill  against  her 
husband  and  A  for  an  allowance  for  maintenance.  A,  in 
defi^ce  to  the  claim,  offered  to  maintain  her  at  his  own 
house.  But  Lord  Cowper,  C,  ordered  her  an  allowance  of 
200/.  a  year ;  his  Lordship  observing  that  A,  by  his  cove- 
nant, took  upon  himself  the  charge  of  maintaining  the  wife, 
and  stood  in  the  husband's  place,  who,  under  a  voluntary 
separation,  was  obliged  to  grant  an  allowance  to  her;  that 
A  was  in  the  nature  of  a  trustee  for  the  wife  to  the  extent 
of  a  reasonable  allowance  for  maintenance ;  and  that  she  was 
not  bound  to  accept  A's  offer  to  take  her  to  his  house. 

7.  If,  after  the  separation,  the  husband  and  wife  be 
reconciled  and  live  together,  that  circumstance  will  avoid 
the  deed  or  articles  (a),  and  consequently  it  will  determine 
the  separate  allowance ;  for,  by  cohabitation,  the  separation, 
which  was  the  principal,  having  ceased,  the  maintenance, 
which  was  the  accessary,  must  expire  with  it.  This  was  so 
considered  by  Lord  Eldon  in  the  case  of  Lord  St.  John 
V.  Lady  St.  John(i),  and  by  BuUer,  J.,  in  Fletcher  v. 
Fletcher,  (c)  The  law,  in  this  respect,  acts  in  consistency 
with  the  practice  of  the  Ecclesiastical  Court ;  for,  in  general, 
when  a  reconciliation  takes  place  between  the  parties,  there 
is  an  end  in  that  Court  of  the  deed  or  articles  of  separation,  (d) 

8.  It  has  been  decided  at  law,  that  a  separation  deed  is 
not  put  an  end  to  by  an  ineffectual  suit  by  the  wife  for 
a  restitution  of  conjugal  rights,  or  by  a  divorce  d  mensd 
et  thoro  obtained  by  the  husband  on  the  ground  of  her 
adultery,  (e) 

9.  We  have  seen  that  in  a  late  case  the  wife,  notwith- 


(a)  See  aiUe,  p.  319.  (e)  Jee  v.  Tharlow,  2  Barn.  & 

(b)  1 1  Ves.  537.  Cress.  547. 

(c)  2  Cox  Rep.  99.  105. 108. 

(d)  1 1  Ves.  537 :  ante,  p.  273,  note. 


350  EFTECT  OP  wife's  ADULTERY. 

standing  reconciliation,  was  held,  under  the  terms  of  the 
deed  of  separation,  to  continue  intitled  to  a  provision  made 
for  her  in  it.  (a) 

10,  Instances  in  which  adultery  by  the  wife  will  and  will 
not  be  a  bar  to  her  relief  in  equity,  hare  been  before 
noticed,  (b)  But  this  crime  will  not  incapacitate  her  from 
compelling  h^  husband  to  pay  her  separate  maintenance, 
because  at  common  law  it  did  not  affect  her  right  to 
prosecute  her  civil  claims.  Before  the  statute  of  West* 
minster  the  2nd,  she  was  intitled  to  dower,  as  before 
has  been  shown ;  and  the  exception  of  it  by  a  particular 
provision  proves  that  in  other  cases  adultery  was  no  bar  to 
the  wife  enforcing  any  of  her  rights  in  courts  of  justice. 

11.  In  addition  to  the  instances  just  referred  to,  may  be 
added  the  judgment  of  Sir  W.  Gbrant,  M.  B.,  in  the  case  of 
Seagrave  t;.  Seagrave  (c),  and  the  case  of  Jee  v.  Thurk>w  {d), 
where  it  was  agreed  that  adultery  committed  by  tbe  wife 
would  not  affect  her  rights  under  a  deed  of  separation.  In 
Scholey  v..  Goodman  (^),  however,  this  point  was  doubted, 
but  the  case  of  Seagrave  v.  Seagrave  was  not  cited. 

(a)  Anie,  p.  320,  B^  11  :  see  abd  Field  v.  S&ms,  1 

(b)  Ante,  p.  87,  etseq.  N.  R.  121. 

(c)  13  Ves.  439.  {e)  1  Bing.  349 ;  8  Moo.  350. 
id)  2  B.  ai  C.  551 ;   4  DowL  & 
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CHAPTEB  VIL 

OF  THE  EFFECT  OF  SEPARATION  UPON  THE  HUSBAND'S  RIGHT 
OF  ACTION  FOR  HIS  WIFE'S  ADULTERY,  DURING  THE  PERIOD 
OF  THEIR  LIVING  APART. 


1.  Wieedan  v.  TimbrelL 

2.  Mr.  Jacob's  remarks  thereon, 

3«  Wheeler  husbamd  can  moifUam 
action. 


4.  Effect  where  husband  has  not 
wholly  parted  with  wif^s  so- 
cietjfm 


1.  It  was  ruled  by  Lord  Kenyon  at  Nisi  Pnus  in  the  case  of 
Weedon  r.  Timbrell  that  actions  of  this  description  being 
founded  on  the  injury  which  the  husband  has  su9tained  in 
the  deprivation  of  the  comfort,  society,  and  assistance  of  his 
wife,  an  allegation  to  that  effect  being  always  inserted  in  de- 
clarations of  this  kind  as  being  material  and  substantial,  the 
consequence  must  be,  that  when  the  husband  voluntarily 
relinquishes  the  comfort,  society,  and  assistance  of  his  wife 
by  consenting  to  a  separation  from  her,  he  can  suffer  no  less 
from  her  incontinency  whilst  such  separation  continues; 
and  his  opinion  was  afterwards  confirmed  by  the  Court  of 
King's  Bench  upon  argument  as  to  the  propriety  gf  granting 
a  new  trial,  (a) 

2.  Upon  this  point  Mr.  Jacob  observes  (ft) :  "  A  similar 
opinion  was  intimated  by  Lord  Kenyon  in  two  previous 
cases  (c),  in  which  articles  of  separation  had  been  executed. 
In  Weedon  v.  Timbrell,  it  does  not  appear  that  there  wa3  a 
deed  or  articles  of  separation. 


(a)  5  T.  R,  357. 

(b)  2  Bop.  H.  &  W.  322  n. 

(0  Bartelot  v.  Hawker,    Peake 


N.  P.  C.  7 :  Hodges  v.  Windham, 
ibid.  39. 
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"  The  authority  of  these  cases  has  been  much  shaken  by 
Chambers  v.  Caulfield.  (a)  Lord  Ellenborough,  upon  the 
opening  of  that  case,  desired  that  it  might  be  argued  upon 
the  general  point,  whether  the  mere  fact  of  a  separation  be- 
tween husband  and  wife,  by  deed,  were  such  an  absolute 
renunciation  of  his  marital  rights  as  precluded  the  husband 
from  maintaining  an  action  for  the  seduction  of  his  wife, 
saying  that  he  did  not  consider  that  question  as  concluded 
by  the  decision  in  Weedon  v.  Timbrell. 

"  The  editor  has  been  favoured  by  Mr.  Ryan  with  a  note  of 
arecent  case  on  this  point, — Graham  v.  Wigly,  15th Dec.  1824. 
The  parties  had  separated  by  consent,  and  were  living  apart 
when  the  adultery  was  committed :  but  there  was  no  deed  of 
separation.  Lord  Chief  Justice  Abbot  held  that  the  action 
would  lie,  saying  that  the  separation  was  not  complete :  the 
wife  might  sue  for  restitution  of  conjugal  rights.  It  is  be- 
lieved that  other  cases  have  occurred  at  Nisi  Prius  in  which 
the  doctrine  of  Weedon  v.  Timbrell  has  not  been  followed, 
and  that  the  general  opinion  at  present  is  against  it.  (6) 

"  It  wiU  be  remembered,  that  the  case  was  decided  at  a  time 
when  principles  were  applied  to  deeds  of  separation  different 
from  those  since  adopted.  If  the  proposition  laid  down  in 
Marshall  v.  Rutton  (c),  that  the  husband  and  wife  cannot  by 
agreement  alter  their  legal  characters  and  capacities,  be  cor- 
rect, it  follows,  that  notwithstanding  such  an  agreement,  the 
relation  of  husband  and  wife,  and  the  rights  arising  out  of 
that  relation,  must  be  still  considered  as  subsisting  for  all 
legal  purposes ;  and,  therefore,  that  a  separation  will  not  de- 
prive the  husband  of  the  legal  right  of  maintaining  this  action, 
whatever  effect  it  may  have  upon  the  amount  of  damages." 

3.  In  the  case  of  Winter  v.  Henn  (rf),  Alderson,  J.,  con- 
sidered that  the  husband  would  be  in  titled  to  recover 'unless 
he  had  in  some  degree  been  a  party  to  his  own  dishonour, 

(a)  6  East^  244.  256.  (c)  8  T.  R.  548. 

lb)  See  Hammond's  Nisi  Prius,         {d)  4  Car.  &  P.  494. 
p.  232. 
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either  by  giving  a  general  license  to  his  wife  to  conduct 
herself  as  she  pleased  with  men  generally,  or  by  assenting  to 
the  particular  act  of  adultery,  or  by  having  totally  and  per- 
manently given  up  all  the  advantage  to  be  derived  from  her 
society.  The  point,  however,  must  be  considered  as  still 
unsettled,  (a) 

4.  But  the  case  of  Chambers  v.  Caulfield  (b)  establishes  this 
proposition,  that  the  surrender  by  the  husband  of  his  marital 
rights  to  the  comfort,  society,  and  assistance  of  his  wife, 
under  the  instrument  of  separation,  must  be  complete  and 
absolute ;  so  that  if  the  husband  reserve  his  wife's  assistance 
for  the  benefit  of  their  infant  children,  and  she  is  to  have 
liberty  to  visit  his  house  as  often  as  she  pleases,  to  afford 
them  all  necessary  care  and  attention,  in  such  and  the  like 
instances  the  husband  may  maintain  an  action  for  criminal 
intercourse  with  her  during  the  separation,  upon  the  principle 
that  he  had  not  in  fact  wholly  parted  with  the  comfort,  society, 
and  assistance  of  his  wife. 

(a)  See  Harvey r.  Watson,  7  Man.     Hardy,  8  Jur.  604 :  and  see  1  Selw, 
&  G.  644 ;  8  Scott  N.  R.  379 ;    2     N.  P.  10,  11th  ed. 
DowL  &  L.  343  ;   S.  C.  Watson  v.         (6)  6  East,  244.  256. 
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CHAPTER  VIIL 

OF  THE  POWER  OF  COURTS  OF  EQUITY  TO  DECREE  SEPARATE 

MAINTENANCE. 


2.  Lambert  v.  Lambert,  |    3.  Mr,  Jacobs  remarks  thereon. 


1.  It  seems  that  in  one  instance  a  Court  of  Equity  has 
referred  it  to  a  Master  to  settle  the  amount  of  a  proper 
maintenance  for  the  wife  during  the  separation,  which,  when 
made,  must  have  had  the  effect  of  discharging  the  husband 
from  her  future  debts, 

2.  This  was  the  case  of  Lambert  v.  Lambert  (a),  which 
came  before  the  House  of  Lords  in  the  year  1769,  on  an 
appeal  from  the  Court  of  Chancery  of  Ireland.  The  bill 
was  filed  by  the  wife,  alleging  that  she  had  by  fear  and 
duress  been  driven  to  execute  a  deed  of  separation,  which 
provided  her  with  an  inadequate  allowance :  the  husband's 
defence  rested  chiefly  on  a  denial  of  the  marriage.  The 
Court  decreed  that  the  deed,  so  far  as  it  might  prevent  the 
wife  from  recovering  a  maintenance  during  the  separation 
between  her  and  her  husband,  should  be  set  aside;  and 
it  was  referred  to  the  Master  to  enquire  into  the  circum- 
stances of  the  estate  and  fortune  both  of  the  husband 
and  wife,  and  what  would  be  proper  to  allow  the  latter  for 
her  maintenance  during  the  separation.  The  decree  was 
affirmed  by  the  House  of  Lords. 

3.  Mr.  Jacob  observes  (6),  "  The  grounds  of  this  decision 
do  not  appear  from  the  report.  The  language  of  the  decree 
proceeds  upon  the  supposition,  that  the  deed,  while  it 
remained  unimpeached,   would  prevent  the   wife  from  re- 

(a)  2  Bro.  Pari.  Ca.  18,  ed.  Toml.  {b)  2  Rop.  H.  &  W.  d08ii. 
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covering  a  proper  allowance  of  alimony,  which  indeed 
followed  from  the  opinion  then  prevailing,  that  a  feme 
covert  was  competent  to  contract  for  a  separation.  One  of 
the  arguments  on  the  part  of  the  wife  was,  that  the  object 
of  the  suit  was  to  set  aside  a  deed,  a  matter  of  which 
the  Court  of  Chancery  clearly  had  cognizance,  and  that  the 
rest  of  the  relief  was  consequential.  Possibly,  this  may  have 
been  the  reason  of  the  decision.  It  seems  to  have  been 
so  considered  by  Lord  Loughborough^  who  in  Ball  v.  Mont- 
gomery (a)  alluded  to  this  case,  and  said  that  the  authorities 
were  much  considered :  he  added :  '  I  take  it  now  to  be  the 
established  law^  that  no  Court,  not  even  the  Ecclesiastical 
Court,  has  any  original  jurisdiction  to  give  a  separate  main- 
tenance. It  is  always  as  incidental  to  some  other  matter 
that  she  becomes  intitled  to  a  separate  maintenance.'  If 
this  was  the  ground  of  the  case,  the  principle  of  it  does  not 
apply  at  present,  as  a  separation  deed  is  not  held  to  be 
binding  on  the  wife  personally,  and  does,  not  prevent  her 
from  suing  for  alimony.  But  whatever  may  have  been  the 
principle  of  this  decree,  the  reference  to  the  Master  to  fix 
a  proper  allowance  for  a  separate  maintenance  went  far 
beyond  the  limits  within  which  the  Court  of  Chancery 
in  England  has  confined  ita  jurisdiction,  the  powers  of 
decreeing  separate  maintenance  having  long  since  been 
distinctly  disclaimed,  except  in  cases  where  there  is  an 
agreement  or  a  trust  for  that  purpose  (6),  or  where  the 
wife's  property  is  within  the  control  of  the  Court, 

"  Lord  Loughborough  is  indeed  reported  to  have  said, 
that  if  the  wife  applied  to  the  Court  of  Chancery  *upon 
a  supplicavit  for  security  of  the  peace  against  her  husband, 
and  it  is  necessary  that  she  should  live  apart,  as  incidental 
to  that,  the  Chancellor  will  allow  her  separate  mainte- 
nance.' (c)      This    passage    has    been    quoted  by  Sir  W. 

(a)  2  Ves.  Jun.  195.  (c)  1  Ves.  Jun.  195. 

(b)  3  Atk.  550  :   2  Cox,  102 :   3 
Ve8.  359. 

A  A  2 


356  MR.  Jacob's  remarks. 

Grant  (a),  and  the  same  opinion  was  advanced  in  the  argu- 
ment of  Lambert  v.  Lambert,  (b) 

"But  there  seems  to  be  no  reported  instance  of  the 
exercise  of  such  a  jurisdiction,  and  it  would  be  inconsistent 
with  the  object  and  form  of  the  writ  of  supplicavit  (c)" 

4.  Except  in  the  particular  cases  mentioned  above,  the 
wife  can  only  obtain  a  separate  maintenance  in  the  Ec- 
clesiastical Courts,  where  alimony  is  decreed  to  be  paid 
to  her  by  the  husband  during  the  pendency  of  any  suit 
between  them,  and  after  its  termination,  if  it  ends  in  a 
sentence  of  separation  on  the  ground  of  the  husband's  mis- 
conduct.    This  will  be  the  subject  of  the  ensuing  chapter. 

(a)  19  Ves.  397.  (c)  See  gupra^  p.  314. 

{b)  2  Bro.  P.  C.  26. 
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CHAPTER  IX. 


OF   ALIMONY. 


1.  Alimony  pendente  lite,    where 

allowed' 

2.  When  it  may  be  applied  for  by 

wife. 

3.  From  what  time  computed, 

5.  Payments  after  alimony  allotted, 

7.  Permanent  alimony  commences 

from  sentence  of  separation, 

8.  Effect  where  appeal  and  sen' 

tence  of  court  below  affirmed, 

9.  Amount  how  determined, 

10.  Husbaruts  income  how  estimated, 

11.  Wifis  separate   income    taken 

into  account 

12.  IfadequatCy  no  alimofiy  allowed, 

14.  Where    husband  insolvent^  but 

intitled  to  property  in  rever» 
sion, 

15.  Permanent  alimony  larger  than 

alimony  pendente  lite. 


16.  What  amount  allowed  for  per" 

manent  alimony, 

17.  Amount  how  determined. 

18.  When  varied  by  subsequent  aU 

teration  in  husband's  circum^ 
stances, 

20.  Effect  of  delay  on  part  of  hus- 

band  or  wife  in  applying  to 
the  court, 

2 1 .  Not  defeated  by  husband^ sfratid' 

ulent  assignment. 

22.  Payment  of  one  yearns  arrears 

only  enforced, 

23.  Alimony  belongs  exclusively  to 

Ecclesiastical  Court, 

24.  But  writ  of  ne    exeat    regna 

granted  by  equity, 
26.  Cannot  be  anticipatedor  charged. 
26.  Not  allotted  where  divorce  for 

wife's  adultery. 


1.  Alimony  ^enrf^fe  lite  is  allowed  in  suits  instituted  either 
by  the  husband  or  wife  for  divorce,  or  for  restitution  of  con- 
jugal rights,  and  in  suits  for  nullity  of  marriage  instituted 
by  the  husband,  (a) 

2.  The  application  may  be  made  by  the  wife  as  soon 
as  it  appears  from  the  pleadings  or  the  evidence  that  there 
has  been  an  actual  marriage.  (6) 

3.  And  the  allowance  is  usually  computed  for  the  return 
of  the  citation  (c),  though  in  cases  of  delay  occasioned  by 


(a)  2   Hagg.   204:    Poynter    on 
Marriage  and  Divorce,  p.  247. 

{b)  Ibid.:   and  2  Hagg.  199:   2 
Addams,  264. 
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(c)  Bain  v.  Bain,  2  Add.  254. 
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the  husband,  it  is  in  the  discretion  of  the  Court  to  allow  it 
from  the  date  of  the  citation,  (a) 

4.  Where  the  wife  appeals  from  a  sentence  of  separation 
pronounced  against  her  by  reason  of  her  adultery,  she  is 
allowed  alimony  during  the  pendency  of  the  appeal.  (6) 

5.  Payments  made  after  the  time  when  alimony  is 
allotted  will  be  deducted  on  account  of  the  alimony,  (c) 

6.  Where  the  wife  had  instituted  a  suit  for  restitution  of 
conjugal  rights,  and  alimony  had  been  decreed  pendente  lite^ 
the  husband  having  refused  to  receive  the  wife,  it  was  held 
that  she  was  intitled  to  alimony  subsequently  to  the  decree 
for  restitution,  and  that,  for  the  purpose  of  alimony,  the 
cause  was  pendente  lite  until  the  husband  obeyed  the  decree 
of  the  Court  {d) 

7.  Permanent  alimony  commences  from  the  date  of  the 
sentence  of  separation,  (e) 

8.  Where,  on  appeal,  the  sentence  of  tlie  Court  below  is 
affirmed,  permanent  alimony  commences  from  the  date  of  the 
sentence  of  the  Court  bdow.  (/) 

9.  To  determine  the  amount  to  be  allowed,  inquiries  are 
made  into  the  state  of  the  husband's  circumstances,  as  to 
which  he  is  bound  to  answer  upon  oath,  (g)  His  statements 
may  be  disputed  and  met  by  evidence  on  the  part  of  the 
wife.  (A) 

10.  In  the  calculation  of  tbe  husband's  income,  tbe  esti- 
mated value  of  all  marketable  securities  must  be  included  (i), 
jalso  reversionary  property  {k\  but  not  a  mere  expectancy, (/) 


(a)  2  Phili  209.  if)  Frankfort «.  Pnmkfort,  8  Jur. 

(6)  Loyeden  v.  Lovedefi.  Ib  that  1105. 

case  the  allowance  was  made  from  (g)  Fraser  v.  Fraser,  Poynter,  p. 

the  date  of  the  sentence  and  appeal,  248. 

which  were  on  the  same  day.  (A)  Brisco  v,  Brisco^  2  Hogg^  199, 

(c)  Ilamerton    v.     Hamerton,    1  (t)  Harris    v.    Harris^    1    Hagg. 
Hagg.  EccL  R.  23.  Eccl.  R.  351. 

(d)  Taylor  v.  Taylor,  Privy  C,  6  (k)  Stone  v.  Stone,  3  Curt.  3^1 ; 
Jur.  633.  7  Jur.  380. 

(e)  Cooke  r,  Cooke,  2  Phill.  40.  (/)  Ibid. 
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The  amount  of  capital  embarked,  or  the  particulars  of  part* 
nerahip  concerns,  ought  not  to  be  stated,  but  only  the  in- 
come, (a) 

11.  The  Court  also  takes  into  consideration  any  separate 
income  of  which  the  wife  may  be  in  receipt,  whether  arising 
from  separate  property  or  pin-money  (6),  or  from  an  allow- 
ance secured  to  her  by  a  deed  of  separation,  (c) 

12.  And  if  her  separate  income  is  adequate,  no  allowance 
of  alimony  is  made.((]?) 

13.  In  Westmeath  v.  Westmeath  (^),  it  was  held  that  the 
husband  was  not  in  titled  to  a  deduction  in  respect  of  small 
suma  which  had  been  left  to  the  wife  for  her  separate  use^ 
nor  in  respect  of  her  salary  as  Lady  of  the  Bedchamber,  but 
that  he  was  intitled  to  a  deduction  in  respect  of  a  salary 
granted  to  her  fix)m  the  Crown  .. 

14.  Where  the  husband,  who  had  brought  a  suit  for  a 
divorce,  was  an  insolvent,  but  it  appeared  that  he  would  be 
intitled  to  property  on  his  father^s  deaths  the  Court  refused 
to  make  any  allowance  of  alimony,  but  stayed  the  pro-^ 
ceedings  until  some  small  sum  was  afforded  to  the  wife  for 
maintenance.  (/  ) 

15.  A  more  liberal  allowance  is  made  for  permanent 
alimony  than  for  alimony  pendente  lite^  both  because  the 
delinquency  of  the  husband  is  then  established,  and  because 
the  Court  considers  the  situation  of  the  wife  during  the  con- 
tinuance of  the  suit  to  call  for  retirement  and  seclusion.  (^) 

16.  In  several  instances,  a  third  part  of  the  joint  income 
has  been  assigned  to  the  wife  for  permanent  alimony ;  iri 
some  as  much  as  a  moiety.  (A)    One-fifth  has  been  mentioned. 

(a)  Higga   v.    Higg8,   3    Hagg.  {e)  3  Knapp,  P.  C.  C.  42. 

EccLB.473.  (/)  1  Curt.  566. 

{h)  2  Hagg.  201.  203  r  1  Phill.  40:  {g)  Cooke  v.  Cooke,  2  PhiU.  44  ; 

2  Phill.  153.  Otway  v.  Otway,  ibw  109  :  Brisco  v^ 

(c)  Blaquiere  v.  Blaquiere,  3  Phill.  Brisco,  2  Hagg.    Consist.  B.  201 ; 

2S^.  Hees  i;.  Rees,  3  Phill.  390 :  Eempe 

{d)  See  Wilson  v,  Wilson,  2  Hagg.  v.  Kempe,  1  Hagg.  EccL  R.  532. 

203 :  Davies  v.  Davies,  ibid.  204  n. :  (A)  See  Cooke  v.  Cooke,  1  PhiU, 
1  PhiU.  40. 
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in  one  case  as  a  reasonable  proportion  for  the  allowance 
pendente  lite  (a);  in  others  a  larger  allowance  has  been 
made,  (b) 

17.  The  proportion  is  not  regulated  by  any  certain  rule, 
but  in  determining  it  the  Court  is  influenced  by  all  the 
circumstances  of  the  case ;  allowing  less  where  the  husband 
has  children  to  maintain  (c),  where  expenses  have  been 
thrown  on  him  by  extravagance  on  the  part  of  his  wife(<i), 
or  where  his  income  is  derived  from  his  personal  exertions  (^) ; 
and  allowing  more  where  a  large  part  of  the  property  has 
been  derived  from  the  wife,  (/) 

18.  Where  there  have  been  circumstances  of  aggravation 
in  the  husband's  conduct  (^),  it  is  in  the  discretion  of  the 
Court  to  vary  the  amount  in  case  of  a  subsequent  alteration 
of  the  husband's  circumstances.  (A) 

19.  It  has  been  held  that  the  reduction  of  the  husband's 
income  by  unprofitable  speculations  is  no  ground  for  a 
proportionate  reduction  of  permanent  alimony  allotted 
twenty  years  before,  (/) 

20.  Where  both  parties  had  long  abstained  from  applying 
to  the  Court,  the  one  for  a  reduction  of  alimony,  the  other 
to  enforce  the  regular  payment  of  it,  the  Court  has  refused 
to  interfere,  (k) 

21.  The  wife's  title  to  alimony  will  not  be  defeated  by  the 
fraudulent  assignment  by  the  husband  of  his  property  after 
the  commencement  of  the  suit.  (I) 


40:  Otvvay  «.  Otway,  ibid.  109: 
Smith  V.  Smith,  ibid.  235  :  Streat  v. 
Streat,  2  Add.  2  :  Kempe  v.  Kempe, 
1  Hagg.  Eccl.  R.  532. 

(a)  2  Hagg.  201  ;  1  Hagg.  Eccl. 
R.  526. 

{b)  Smith  V.  Smith,  2  PhilL  152  : 
Bee  3  Phill.  390. 

(c)  2  Phill.  110  :  3  Phill.  259:  1 
Ilagg.  Eccl.  R.  529. 

{d)  2  Hagg.  202. 

{e)  2  PhiU.  44. 


(/)  2  PhiU.  44. 235. 

(ff)  2  Phill.  46.  110:  2  Add.  2: 
3  Hagg.  Eccl.  R.  657. 

(A)  See  Pojnter,  p.  253 1  and  2 
PhilL  110:  3  Add.  270:  3  Hagg. 
Eccl.  R.  329 :  Stone  v.  Stone>  9  Jur. 
381. 

(i)  4  Hagg.  Eccl.  R.  273. 

(k)  De  Blaquiere  v.  De  Blaquiere, 
3  Hagg.  Eccl.  R.  322. 

(0  2  Hagg.  EccL  R.  5. 
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22.  The  Court  will  not  in  general  enforce  the  payment  of 
arrears  of  alimony  beyond  one  year,  (a) 

23.  Alimony  is  a  subject  which  belongs  properly  and 
exclusively  to  the  Ecclesiastical  Courts.  (6)  It  was  accord- 
ingly held  in  a  late  ca8e(o),  that  a  bill  could  not  be 
maintained  in  equity  by  the  executors  of  the  wife  against 
the  husband  for  arrears  of  alimony. 

24.  The  only  cases  in  which  equity  has  exercised  any 
jurisdiction  on  the  subject  seem  to  have  been  in  granting 
the  Avrit  of  ne  exeat  regno ;  this  interference  having  arisen 
from  the  circumstance  that  the  Ecclesiastical  Court  cannot 
compel  the  husband  to  find  bail,  (c?) 

25.  It  seems  that  alimony  cannot  be  anticipated  or 
charged,  {e) 

26.  Alimony  will  not  be  allotted  in  case  of  divorce  for 
adultery  on  the  wife's  part ;  for  as  that  amounts  to  for- 
feiture of  dower  after  his  death,  it  is  a  sufficient  reason  why 
she  should  not  partake  the  husband's  estate  while  living.  (/) 


(a)  Wilson  v.  Wilson,  cited  in  a 
note  to  De  Blaquiere  v.  De  Bla- 
quiere,  3  Hagg.  Eccl.  R.  329. 

{b)  It  seems,  however,  that  the 
writ  de  estoveriis  hahendis  lies  for 
the  recovery  of  it :   1  Bl.  Com.  441. 

(c)  Stones  t;.  Cooke,  stated  in  8 
Sim.  321 II. ;  decided  by  Lord  Lynd- 
hurst  on  appeal,  and  reversing  the 
decision  of  Sir  L.  Shadwell,  7  Sim. 
22. 

{d)  Yandergucht  v,  De  Blaquiere, 
8  Sim.  323.    The  cases  on  this  sub- 


ject are  collected  in  Danieirs  Chan- 
cery Practice,  p.  1562,  2d  ed.  by 
Headlam ;  to  which  may  be  added 
the  early  case  of  Roebuck  v.  Roe- 
buck, 2  Coop,  (t  Cot)  261 :  Lord 
Eldon,  however,  appears  to  have  en- 
tertained a  strong  opinion  against 
the  writ  being  applied  to  the  case  of 
alimony :  ibid.  263. 

{e)  Yandergucht  v.  De  Blaquiere, 
8  Sim.  323  ;  6  M.  &  C.  229 ;  3  Jur. 
1116. 

(/)  3  Bl.  Com.  94,  96. 
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CHAPTER  X. 

OF    THE    EFFECT    OF    A    DIVORCE    UPON    THE    RIGHTS    AND 
LIABILITIES  OF   HUSBAND   AND   WIFE. 


SECTION  I. 


OF  THE    EFFECT  OF   A   DIVORCE    A   MENSA    ET  THORO. 


1.  H^i/e  does  not  become  a  feme 

sole. 

2.  Husband  may  release  infers  le- 

gacy, 

3.  Whether  wife  barred  of  dower, 

4.  Shute  y.  Shuie, 

5.  Where  wife^s  rights  by  custom 

of  London  forfeited. 


6.  Crreene  v.  Otte. 

7.  Husband  restrained  from  selling 

wife's  term. 

8.  Where  husband  discharged  from 

payment  of  wife^s  debts, 

9.  Husbands  concurrence  in  eon^ 

veyance  cf  wife^s  property  dis^ 
pensed  with. 


1.  A  DIVORCE  a  mens  A  et  thoro  does  not  destroy  the  re- 
lation of  husband  and  wife  so  as  to  make  the  latter  a  feme 
sole,  (a) 

2.  We  have  seen  (b)  that  after  such  a  divorce  the  husband 
may  release  a  legacy  bequeathed  to  his  wife. 

3.  The  wife  Avill  not  be  barred  of  her  dower  merely  by 
such  a  divorce,  (c) 

4.  Shute  V.  Shute  (d)  has  been  cited  as  an  authority  that 
equity  will  not  assist  a  widow  in  recovering  her  dower,  who 
has  been  divorced  for  adultery.  But  that  case  is  not  an 
authority  for  this  position.  There,  after  a  divorce  a  mensd 
et  thorOj  the  husband  died  intestate.  The  wife  by  bill 
prayed  assistance  as  to  dower  and  administration  (it  being 
granted  to  another),  and  distribution.  The  Master  of  the 
KoUs  bid  her  go  to  law  to  try  if  she  was  intitled  to  dower, 


(a)  Supreij  p.  74. 

{b)  Suprd^  voL  I.  p.  72. 


(c)  Suprii,  voL  L  p.  539. 
id)  Pre.  CL  111. 
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there  being  no  impediment^  and,  as  to  that,  dismissed  the 
bill:  as  to  the  administration  he  said,  the  granting  that  is 
in  the  Ecclesiastical  Court,  but  the  distribution  more  pro- 
perly belongs  to  this  Court ;  but  since  in  the  Ecclesiastical 
Court  she  is  not  sued  as  wife,  as  she  is  intitled  to  adminis- 
tration, therefore  the  bill  must  be  dismissed  as  to  that  too ; 
and  he  added,  that  if  she  could  repeal  that  sentence,  she 
would  then  be  intitled  to  distribution. 

5.  A  wife  divorced  a  mensd  et  thoro,  on  account  of  her 
adultery,  forfeits  her  right  to  her  moiety  and  widow's 
chamber,  according  to  the  custom  of  London,  (a) 

6.  In  Greene  v.  Otte(6),  it  was  held  that  a  divorce  a 
mensd  et  thoro  obtained  by  the  wife  against  her  husband  on 
the  ground  of  adultery  and  ill-treatment  after  his  bank- 
ruptcy, did  not  intitle  her  in  equity  to  the  whole  of  a  fund 
bequeathed  to  her,  which  came  into  possession  after  the 
bankruptcy,  although  no  settlement  was  made  upon  her  at 
her  marriage,  and  the  husband  at  that  time  received  1500/. 
stock  in  her  right ;  but  a  reference  was  made  for  approving  a 
proper  settlement  on  her. 

7.  In  an  early  case  (<;),  after  a  divorce  a  mensd  et  thoro, 
an  injunction  was  moved  for  to  prevent  the  husband  from 
selling  a  term  belonging  to  the  wife.  The  Court  at  first 
thought  it  should  not  be  granted,  because  the  marriage  con- 
tinued, and  the  husband  had  the  same  power  over  it  as 
before  the  divorce ;  but  it  was  afterwards  granted ;  for 
though  the  marriage  continued,  notwithstanding  such  di- 
vorce, yet  the  husband  did  no  act  as  a  husband,  nor  the 
wife  as  a  wife* 

8.  It  has  been  stated,  that  where  alimony  has  been  de- 
creed, the  payment  of  it,  although  insufficient,  will  discharge 
the  husband  from  liability  to  his  wife's  debts,  {d) 

9.  We  have  seen  that  in  certain  cases  the  Court  of 
Common  Pleas  is  authorised  to  dispense  with  the  husband's 

(a)  Pettifer  v.  Jamea,  Bunb.  16.  (c)  Anon.  9  Mod.  43,  44. 

(b)  1  &  &  St.  250.  (d)  Supra,  p.  19. 
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concurrence  in  the  wife's  conveyance  of  her  estates,  (a) 
One  of  these  cases  is  where  the  husband  is  living  apart 
from  his  wife,  either  by  mutual  consent,  or  by  sentence  of 
divorce. 


SECTION  II. 


OF  THE   EFFECT  OF   A   DIVORCE   A   VINCULO   MATRIMONII. 


1.  What  acts  avoided  by  divorce. 

2.  3.   Whether  wife  shall  have  her 

personal  estate  again. 

4.  She  may  enter  under  32  If,  8. 

c.  28. 

5.  Effect  upon  gift  to  husband  and 

wife  and  heirs  of  their  bodies. 

6.  Upon  joint  purchase  of  lands 

by  husband  and  wife. 

7.  Whether    husband    intitled    to 

emblements, 

8.  Whether  obligation  revived  made 

to    wife    by    husband    before 
marriage. 


9.  Husband  not  liable  for  wife^s 
debts  after  divorce  ab  initio. 

10.  Wife  loses  her  title  to  dower, 

11.  May  sue  and  be  sued  as  a  feme 

sole, 

12.  Effect  of  divorce  granted  by  Act 

of  Parliament. 

13.  Clauses  in  divorce  bill  at  suit  of 

husband. 

14.  Clauses  in  bUl  at  suit  of  wife, 

15.  Provision  made  for  wife  out  of 

husbands  estates, 
17*  English  marriage  not  dissolved 
by  foreign  divorce. 


1,  With  respect  to  a  divorce  a  vinculo  matrimonii^  it  is 
laid  down  in  Brooke  (6),  that  things  executed,  where  the 
husband  is  seised  in  right  of  the  wife,  shall  not  be  avoided 
by  divorce,  as  waste,  receipt  of  rent,  seisin  of  ward,  present- 
ment to  a  benefice,  gift  of  goods  of  the  wife,  &c.  But  other- 
wise it  is  in  matter  of  inheritance,  as  if  the  husband  dis- 
continues or  charges  land  of  his  wife,  releases  or  manumits 
villein,  &c. 

2.  Where   the  marriage  is  void  ab  initio^  the  husband 
acquires  no  right  over  his  wife's  property,  (c)     Accordingly 

(a)  Supra^  p.  48.  (c)  Aughtie  v,  Aughtie»  1  Phil- 

{b)  Br.  Deraignmentf  &c  pi.  18.        lim.  203. 
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it  is  laid  down  in  Dyer  (a),  that  where  the  marriage  is 
void  ab  initio^  if  the  wife  has  any  goods  or  personal  estate,  she 
ought  to  have  them  again,  for  cessante  causd  cessat  effectus. 

3.  But  if  the  husband  had  given  or  sold  them  without 
collusion  before  the  divorce,  there  is  no  remedy ;  but  if  by 
coUusion,  she  may  aver  the  collusion,  and  have  detinue  of 
the  whole  whereof  the  property  may  be  known,  and  as  for 
the  rest,  which  consists  of  money  &c.,  she  shall  sue  in  the 
Spiritual  Court  (6),  and  prohibition  does  not  lie.  (c) 

4.  It  has  been  stated  that  if  the  husband  aliened  his 
wife's  land,  and  they  were  afterwards  divorced  a  vinculo 
matrimoniij  the  wife,  during  the  life  of  her  husband,  might 
enter  by  the  stat.  32  H.  8.  c.  28.  (d) 

5.  If  land  be  given  to  a  man  and  his  wife,  and  the  heirs 
of  their  two  bodies  together,  and  they  are  divorced  a  vinculo 
matrimoniij  they  shall  neither  of  them  have  this  estate,  but 
be  barely  tenants  for  life,  notwithstanding  the  inheritance 
once  vested  in  them,  (e) 

6.  If  the  husband  and  wife  purchase  jointly,  and  are  dis- 
seised, and  the  husband  releases,  and  after  they  are  divorced, 
the  wife  shall  have  the  moiety ;  though  before  the  divorce  there 
were  no  moieties;  for  the  divorce  converts  it  into  moieties.  (/) 

7.  If  a  lease  be  made  to  husband  and  wife  during  cover- 
ture (which  gives  them  a  determinable  estate  for  life)  and 
the  husband  sows  the  land,  and  afterwards  they  are  divorced 
a  vinculo  matmnonii^  the  husband  shall  have  the  emblements, 
for  the  sentence  of  divorce  is  the  act  of  the  law.  {g) 

(a)  13    a.  I    see    Br.    Covertore.  (d)  Supra^  vol.  I.    p.  165 :    see 

pL  82 :    Br.   Deraignment  and  Di-  Co.  Litt  326.  a. 

vorce,   pi.  10 :    Stevens    r.    Totty,  (e)  Co.  Litt.  28 :   see  Br.  Taile 

Cro-  El.  908.  pL  19.  Dones,  &c.  pi.  9,  cites  7  H.  4.  16, 

{b)  Br.  Deraignment  and  Divorce,  per  Thirning,  J. :  Br.  Deraignment, 

pi.  10.  ■&€.  pi.  15,  cites  13  E.  3. 

(c)  Br.     Deraignment,     pi.    17.,  (/)  Br.  Deraignment,  pi.  18,  cites 

cites  F.  N.  B.  tit  Prohibition.     But  52  H.  8. 

Brooke  adds  a  quaere,  if  the  pro-  (</)  5  Rep.  116. 
pertj  had   been  altered  by  sale  or 
otherwise     before    the     suit    com- 
menced. 
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8.  In  an  early  case  it  is  laid  down  that  if  a  man  is  bound 
to  a  feme  sole,  and  afterwards  marries  her,  and  afterwards 
they  are  divorced,  the  obligation  is  revived,  (a)  This  case 
was  cited  and  agreed  to  by  Holt,  C.  J.,  in  Cage  v.  Acton  (fc), 
because  the  divorce  being  a  vinculo  matrimonii^  by  reason 
of  some  prior  impediment,  as  prsecontract,  &c.,  makes  them 
never  husband  and  wife  ab  initio ;  but  if  the  husband  had 
made  a  feoffment  in  fee  of  the  lands  of  his  wife,  and  then 
the  divorce  had  been,  that  would  have  been  a  discontinu- 
ance, as  well  as  if  the  husband  had  died,  because  there  the 
interest  of  a  third  person  had  been  concerned,  but  between 
the  parties  themselves  it  will  have  relation  to  destroy  the 
husband's  title  to  the  goods ;  and  it  proves  no  more  than 
the  common  rule,  viz.,  that  relation  will  make  a  nullity  be- 
tween the  parties  themselves,  but  not  amongst  strangers. 

9.  After  a  divorce  ab  initio^  the  liability  of  the  husband 
for  his  wife's  debts  does  not  continue ;  for  where  the  wife  be- 
comes a  single  woman  by  operation  of  law,  it  is  the  same  as 
if  she  had  always  remained  single,  (c) 

10.  On  a  divorce  a  vinculo  matrimonii^  the  wife  loses  her 
title  to  dower,  {d) 

11.  And  after  such  a  divorce  she  may  sue  and  be  sued 
alone  as  a  feme  sole,  {e) 

12.  The  points  laid  down  in  the  above  authorities  seem  to 
apply  to  divorces  a  vinculo  inatrimonii  granted  by  the  Eccle- 
siastical Courts,  where  the  marriage  is  declared  null  and 
void  ab  initio.  (/)  What  are  the  effects  of  a  divorce  a  vinculo 
matrimoniij  granted  by  act  of  parliament,  does  not  very 
clearly  appear. 

(a)  Br.  Coverture,  pi.  82,  cites  (e)  Hatchett  v.  Baddeley,  2  Bl. 
26  H.  8. 7.  per  Fiteherbert  and  Nor-  1079 :  see  Leon  v.  Schutz,  2  Bl. 
wich.  1196.  and  supra,  p.  70. 

(b)  1  Ld.  Raj.  B.  521  :  but  see  (/)  As  to  the  grounds  for  which 
Dy.  140.  pi.  39.  such  divorces  will  be  granted,  see 

(c)  Anstej  r.  Manners,   1   Gow,  suprh,  vol.  I.  pp.  6,  7. 
N.  P.  C.  10. 

(rf)  Co.  Litt  32  a :  33  *:  7  Rep. 
140. 
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13.  However,  in  all  bills  of  divorce  at  the  suit  of  the 
husband^  there  are  five  enacting  clauses :  — 

The  first  of  these  enacts,  that  the  bond  of  matrimony  being 
violated  and  broken  by  the  manifest  and  open  adultery  set 
forth  in  the  preamble,  the  same  is  hereby  from  henceforth 
dissolved,  annulled,  vacated,  and  made  void  to  all  intents, 
constructions,  and  purposes  whatsoever. 

The  second  clause  enacts,  that  it  shall  be  lawful  for  the 
complainant,  at  any  time  after  the  passing  of  the  bill,  to  marry 
again  as  freely,  in  aU  respects,  as  if  the  party  convicted  of 
adultery  were  actually  dead  ;  and  that  the  issue  of  any  such 
future  marriage  or  marriages  shall  be  legitimate  and  inherit* 
able,  in  like  manner  and  form  as  other  issue  born  in  lawful 
wedlock. 

The  third  clause  enacts  that  he  shall  be  intitled  to  be  tenant 
by  the  courtesy  of  the  lands,  &c.  of  any  after-taken  wife  or 
wives ;  and,  on  the  other  hand,  that  such  after-taken  wife  or 
wives  (unless  barred),  shall  be  intitled  to  dower,  free-bench, 
thirds,  &c. 

The  fourth  clause  enacts,  that  the  guilty  wife  shall  be 
barred  of  dower,  free-bench,  thirds,  &c. 

The  fifth  clause  bars  and  excludes  the  husband  from  all 
right  and  title  in  respect  of  any  future  property  or  estate, 
real,  personal,  or  mixed,  that  may  be  afterwards  acquired 
by  the  wife  from  whom  he  is  divorced,  (a) 

14.  When  the  wife  is  complainant,  the  third  clause  of  the 
bill  enacts  that  she  shall  be  intitled  to  dower,  and  free-bench 
of  the  lands  of  any  future  husband  or  husbands ;  and  that 
such  husband  or  husbands,  on  the  other  hand,  shall  be  in- 
titled  to  be  tenant  by  the  curtesy  of  her  lands,  &c. 

The  fourth  clause  enacts,  that  the  guilty  husband  shall  be 
barred  of  all  right  and  interest  in  any  lands  or  estates,  real, 
personal,  or  mixed;  and  all  ornaments,  wearing  apparel, 
goods,  chattels,  and  personal  estate  and  effects  whatsoever 
enjoyed  by  the  wife,  or  to  which  she  is  intitled  in  possession 

(a)  Macqueen*s  Practice  of  the  House  of  Lords,  607. 
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in  her  own  right,  or  which  she  may  at  any  time  thereafter 
acquire,  become  seised,  or  possessed  of,  or  intitled  to.  (a) 

15.  In  passing  such  bills  it  is  the  ordinary  course  of  the 
legislature  to  make  some  provision  for  the  wife  out  of  the 
husband's  estates,  (b) 

16.  In  the  late  case  of  Hastings  v.  Orde  (c),  on  the  mar- 
riage of  a  female  ward  of  court,  her  fortune,  consisting  of 
sums  of  stock  and  other  choses  in  action,  was  settled  with 
the  sanction  of  the  court,  in  trust  for  her  husband  and 
herself  for  their  lives,  with  remainder  to  their  children,  with 
remainder  to  the  wife  absolutely,  if  she  survived  her  hus- 
band, but  if  she  should  die  in  his  lifetime,  then  as  she  should 
appoint  by  will,  and  in  default  of  such  appointment,  in  trust 
for  her  next  of  kin,  according  to  the  statute  of  distribution, 
as  if  she  had  died  unmarried  and  intestate.  There  was  no 
issue  of  the  marriage,  which  was,  some  years  afterwards, 
dissolved  by  act  of  parliament.  The  husband  afterwards  re- 
leased all  his  right  and  interest  under  the  settlement  to  the 
wife.  It  was  held  by  Sir  L.  Shadwell,  V.  C.  E.,  that  the 
marriage  having  been  put  an  end  to,  and  there  being  no 
issue,  the  wife  was  not  bound  by  the  settlement, 

17.  It  must  be  borne  in  mind  that  no  divorce  or  pro- 
ceeding in  the  nature  of  a  divorce  in  any  foreign  country, 
Scotland  included,  will  have  the  effect  of  dissolving  a  mar- 
riage contracted  in  England,  {d) 

(a)  Macqueen's  Practice  of  the  Tovej  v.  Lindsaj,  1  Dow,  117: 
House  of  Lords,  508.  Conwaj,  otherwise  Beazlej,  v.  Beas- 

(b)  2  Steph.  Com.  313:  Mac-  ley,  3  Hagg,  Eccl.  R.  639:  M«Car- 
queen's  Practice  of  the  House  of  thy  r.  Decaix,  2  Russ.  &  M.  614: 
Lords,  537.  Warrender  o.  Warrender,  9  Bligb, 

(c)  11  Sim.  205.  N.  R.    89;    2    CI.    &    Fin.    488; 

(d)  Lolle/s  case,   Russ.    &   Ry.  2  Shaw  &  Maclean,  154. 
C.C.  237:  2  CI.  &  Fin.   567  n: 
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No.  I. 

On  the  Law  relative  to  the  Solemnization  of  Matrimony.     By  Mr. 

Jacob,  (a) 

PREViouSLr  to  the  Marriage  Act  (ft),  the  legal  validity  of  marriages 
depended  upon  the  doctrines  of  the  Ecclesiastical  Courts.  Some 
former  statutes  (e)  had  inflicted  penalties  upon  parties  concerned  in 
the  celebration  of  clandestine  marriages,  but  without  venturing  to 
control  the  rules  which  the  church  had  established  with  reference  to 
their  validity.  An  opinion  was  commonly  entertained  that  matri- 
mony, orduned  and  regulated  by  the  divine  law,  was  not  to  be  treated 
as  a  human  institution,  and  was  not  a  proper  subject  for  the  inter- 
ference of  the  civil  le^slature.  This  opinion  formed  one  of  the 
principal  grounds  upon  which  the  new  principle  of  nullity  of  mar- 
riage, introduced  by  the  Marriage  Act,  was  opposed. 

(a)  Vide  supra,  vol.  I.  pp.  2,  3,  4.  6.  a  bill  for  the  better  preventing  clandes- 
8.  This  discussion  formed  No.  1.  of.  tine  marriages^  Lords*  Journals,  yol. 
the  Addenda  to  Mr.  JacoVs  edition  of  xxviii.  p.  14.  But  although  the  ex- 
Roper.  The  passages  and  references  ample  which  this  case  furnished  of  the 
inclosed  within  brackets  have  been  effects  of  the  Scotch  law  of  marriage 
added  bj  the  present  writer.  was  probably  the  immediate  occasion  of 

(b)  26  Geo.  2.  chap.  33.  It  is  said,  the  measure,  it  was  confined  to  England. 
that  at  the  time  when  this  act  was  in-  Some  alteration  in  the  law  of  Scotland 
troduced^  the  attention  of  the  legisla-  was»  however,  contemplated  at  the  time : 
ture  had  been  particularly  drawn  to  the  after  the  bill  had  been  committed,  it 
subject,  by  a  case  which  came  before  was  ordered  that  the  Lords  of  Session 
the  House  of  Lords  in  its  judicial  ca*  in  Scotland  should  prepare  a  bill  for 
pacity.  The  case  seems  to  have  been  the  more  effectually  preventing  clan- 
that  of  Cochran  v.  Campbell,  an  appeal  destine  marriages  in  that  part  of  the 
from  Scotland,  noticed  in  the  opinions  kingdom.  Lords*  Journals,  vol.  xxviii. 
given  in  Dalrymple   v»  Dalrymple,  2  p.  98. 

Hagg.  105. 125.    That  case  was  decided  (c)  6  &  7  Will.  3.  chap.  6,  sec.  52. 

by  the  House  of  Lords  on  the  31  st  of  7  &  8  Will.  3.  chap.  35.  sec.  2,  3,  4 

Jan.  1753,  and  on  the  same  day  it  was  10  Anne,  chap.  19,  sec.  176. 
ordered  that  the  judges  should  prepare 

VOL.  IL  B  B 
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That  statute  also  effected  another  important  alteration  in  the  law 
of  marriage,  by  the  clause  (a)  enacting  that  no  suit  or  proceeding 
should  be  had  in  any  Ecclesiastical  Court,  to  compel  a  celebration  of 
marriage  in  facie  ecclesicBy  by  reason  of  any  contract  of  matrimony, 
whether  per  verba  de  prmsenti  or  per  verba  defuturo.{h)  Before  the 
passing  of  this  statute,  the  Spiritual  Courts  possessed  the  power  of 
decreeing  the  performance  of  a  contract  of  matrimony ;  and  as  such 
a  contract  was  thus  capable  of  being  enforced,  it  had  for  some 
purposes  the  effects  of  marriage. 

In  later  times  the  attention  of  the  Courts  has  seldom  been  called 
to  the  distinctions  which  previously  prevailed  upon  this  subject,  and 
expressions  have  sometimes  been  used,  which  seem  to  imply  an 
opinion  that  a  matrimonial  contract,  unattended  with  any  religious 
ceremony,  was  before  the  alteration  of  the  law  equivalent  to  a 
marriage  legally  solemnized,  (o)  This  opinion  is  understood  to  have 
been  explicitly  advanced  in  a  recent  case,  {d)  Upon  the  trial  of  an 
issue  out  of  the  Court  of  Chancery,  on  the  legitimacy  of  a  person 
bom  before  the  Marriage  Act,  the  Lord  Chief  Justice  of  the  King's 
Bench  is  said  to  have  ruled,  that  at  that  period  a  contract  of  matri- 
mony per  verba  de  prtBseiiti  constituted  a  legal  marriage.  On  a 
motion  for  a  new  trial,  the  question  was  elaborately  argued  before 
the  Lord  Chancellor,  but  did  not  ultimately  call  for  a  decision. 

The  question,  though  not  one  of  frequent  occurrence  in  England, 
is  still  of  considerable  importance  with  reference  to  marriages  in 
Ireland  and  the  colonies,  and  to  marriages  amongst  the  two  sects 
which  are  excepted  from  the  operation  of  the  Marriage  Act.  It  may 
not,  therefore,  be  useless  to  devote  a  few  pages  to  the  discussion  of 
this  point. 

Matrimonial  contracts,  or  spousals,  were  divided  into  contracts  per 
verba  defuturoy  and  contracts  per  verba  de  prasenti :  and  contracts  of 
the  former  description,  when  followed  by  carnal  intercourse,  were 
commonly  considered  equivalent  in  legal  effect  to  contracts  per  verba 

(a)  Sec.  13.  were  added.    Commons*  Journals,  vd. 

(6)  This  clause  was  brought  into  its  xxvi.  p.  835.    The  words  »*  nor  to  any 

present  shape  by  amendments  made  in  marriages  solemnixed  bejond  the  seas,** 

the  Committee  of  the  House  of  Com-  in  the  last  section,  were  also  added  by 

mons:  the  word  "contract"  was  inserted  the  Commons.    Ibid, 

instead  of  "precontract,"  as  it  previously  (c)  See  8  Taunt.  837  :  2  Hagg.  64 : 

stood;  and  the  words,   "whether  per  1  Dow,  181. 

verba  de  prasenti,  or  per  verba  de  fu-  (d)  Beer  v.  Ward. 
turo,  which  shall  be  entered  into,"  &o. 
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de  prtBzevM.  (a)  Contracts />fr  verba  defuturoy  without  consummation, 
might  be  released  by  mutual  consent ;  and  it  appears  that  the  Spiritual 
Courts  had  not  the  power  of  effectuallj  enforcing  them,  {b)  But  a 
present  contract  or  a  future  contract,  cum  capuldj  could  be  carried 
into  effect  bj  those  Courts,  It  was  held  not  to  be  releasable,  and 
formed  a  ground  for  avoiding  a  subsequent  marriage  with  another 
person.  In  these  respects,  the  condequences  of  a  matrimonial  contract 
corresponded  with  those  of  marriage;  but  an  examination  of  the 
authorities  will  show  it  to  have  been  settled  from  a  very  early  period, 
that  until  the  contract  was  sanctioned  by  a  religious  ceremony,  per* 
formed  by  a  person  in  holy  orders,  it  was  incomplete ;  that  it  was  not 
held  to  constitute  lawful  matrimony,  and  that  it  did  not  confer  the 
dvil  rights  incident  to  that  state. 

At  one  period,  it  seems  to  have  been  held  that  a  scrupulous 
observance  of  the  prescribed  forms  in  the  solemnization  of  matrimony 
was  essentiaL  In  Fitzherbert's  Nat  Brev.  (c),  it  is  said  that  a  woman 
married  in  a  chamber  shall  not  have  dower  by  the  common  law. 
'*  Quaere  of  marriages  made  in  chapels  not  consecrated,  for  many  are 
by  licence  of  the  bishops  married  in  chapels,  &c. :  and  it  seemeth  rea- 
sonable, that  in  such  cases  she  shall  have  dowerJ'  So  in  *Foxcroft's 
case  (d)y  a  man  shortly  before  his  death,  and  while  infirm,  and  in  his 
bed,  was  privately  married  to  a  wcMuan  then  enceint  by  him ;  the 
marriage  was  performed  by  the  bishop,  but  without  the  celebration  of 
any  mass :  it  was  held  to  be  void,  and  the  issue  adjudged  a  bastard. 
A  similar  case  is  mentioned  as  having  occurred  in  10  Edward  4.  (e) 

But  the  strictness  of  these  rules  was  relaxed,  and  it  was  afterwards 
generally  agreed,  that  the  ministration  of  a  priest  alone  was  sufficient 
to  give  the  contract  the  essentials  of  a  marriage  in  facie  ecclesiie,  and 
to  confer  the  privileges  of  lawful  matrimony.  Thus  it  is  laid  down, 
that  if  a  man  and  woman  are  married  by  a  priest  in  a  place  which  is 
not  a  church  or  chapel,  and  without  any  solemnity  of  the  celebration 
of  mass,  yet  it  is  a  good  marriage,  and  they  are  baron  and  feme.  (/) 

In  Weld  p.  Chamberlayne  (y),  the  marriage  was  by  a  priest,  but  a 
ring  was  not  used  according  to  the  book  of  common  prayeh     It  was 

(a)  See  2  Hagg.  66.  («)  4  Yin.  Ab.  38,  pi.  21 :  see  also 

(6)  2  Burn.  Eccl.  Law,  457;  Swin-  stat.  25  Hen.  8.  cli.  21,  cited  po^t 
burne  on  Spousals,  p.  232,  edition  of         (/)  4  Vin.  Ab.  38,  pi.  21 :  and  see 

1686.  Perk.  306 :  Tarry  v,  Browne,  1  Sid.  64; 

(c)  150,  N.  Wood's  Institutes,  p.  59. 

(d)  10  Ed.  I. ;  4  Vin.  Ab.  218,  pi.  18.         (g)  2  Show.  300. 
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doubted  whether  this  informality  might  not  vitiate  the  marriage,  and 
a  case  was  ordered  to  be  made  upon  the  point ;  but  the  Chief  Justice 
Femberton  inclined  to  think  it  a  good  marriage,  there  being  words  of 
contract  de  prcBsentiy  repeated  after  a  parson  in  orders. 

In  the  case  of  Holder  v.  Dickenson  (a),  on  a  motion  in  arrest  of 
judgment  in  an  action  by  a  woman  for  a  breach  of  promise  of  marriage, 
Vaughan's  opinion  was  against  the  plaintiff;  and  one  of  his  reasons 
was,  that  a  priest  was  requisite  to  the  marriage,  and  that  she  ought 
therefore  to  have  averred  in  the  declaration,  "  quod  obtulit  se,  in  the 
presence  of  a  parson,"  The  other  judges  differed  from  Yaughan,  not 
as  to  the  necessity  of  the  intervention  of  a  priest,  but  as  to  the  ne* 
cessity  of  introducing  such  an  allegation  into  the  declaration* 

It  is  laid  down  by  Perkins  (&),  that  if  a  man  make  a  contract  of 
matrimony  with  J.  S.  and  die  before  the  marriage  solemnized  between 
them,  she  shall  not  have  dower,  for  she  never  was  his  wife*  So  also 
he  says,  that  after  a  contract  of  matrimony  between  a  man  and  woman, 
yet  one  may  enfeoff  the  other,  for  they  are  not  one  person  in  law ; 
and  if  the  woman  dieth  before  the  marriage  solemnized,  the  man 
shall  not  have  her  goods  as  her  husband,  (c)  '<  And,"  he  says,  ^'it  hath 
been  holden,  that  if  a  man  contract  himself  unto  a  woman,  et  pastea 
cognovit  earn  camaliter^  and  afterwards  he  doth  enfeoff  the  same  woman 
of  a  carve  of  land,  and  puts  her  in  seisin  thereof,  and  afterwards  mar- 
rieth  her  in  facie  ecclesice,  that  this  feoffment  is  void,  because  that  it  is 
made  postfidem  ddtam^  et  camalem  copulam,  et  sic  tanqnam  inter  virum 
et  uxorem  ;  for  that  the  marriage  is  subsequent,  &o.  But  at  this  day, 
if  such  a  feoffment  be  made,  it  is  good  enough.  But  after  the  mar- 
riage celebrated  between  a  man  and  a  woman,  the  man  cannot  enfeoff 
his  wife,  for  then  they  are  as  one  person  in  law."  It  Is  to  be 
observed,  that  the  case  here  put  is  that  of  a  contract  cian  copulA, 
which,  it  is  agreed,  was  of  the  same  legal  efiect  as  a  contract  expressly 
per  verba  de  prcBsenti.  The  earlier  case  referred  to,  in  which  it  had 
been  held  that  the  feoffment  made  after  the  contract  was  avoided  if 
the  parties  intermarried,  was  probably  founded  on  the  notion  that  the 
subsequent  marriage  had  relation  back  to  the  time  of  the  contract ;  a 
notion  which  was  entertained  by  the  civilians,  and  which  was  applied 
by  them  to  legitimate  children  born  before  the  marriage  of  their 
parents. 

(a)  1   Preem.  95 ;  Carter,   233  ;    3         (h)  Sec.  300. 
Keb.  148.  (c)  Sec.  194* 
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tn  Lord  Hale*8  notes  to  Co.  Litt.  (a),  the  following  case  is  given  : 
<^  A  contracts  fer  verba  de  prasenti  with  B,  and  has  issue  by  her,  and 
afterwards  marries  C  in  facie  eccUsice.  B  recovers  A  for  her  husband^ 
hj  sentence  of  the  ordinary,  and  for  not  performing  the  sentence  he  is 
excommnnicated :  and  afterwards  enfeofis  D^  and  then  marries  B,  in 
fade  eccksicB,  and  dies.  She  brings  dower  and  recovers^  because  the 
feoffinent  was  per  fraudem  mediate  between  the  sentence  and  the 
solemn  marriage ;  sed  reversatur  coram  rege  et  concilio  quia  prcedictus 
A  nonfuit  seisitus,  during  the  espousals  between  him  and  B."  Lord 
Hale  adds>  ^^  Nota^  neither  the  contract  nor  the  sentence  was  a 
marriage.'* 

In  Bunting  v.  Lepingwel  (A),  A  contracted  matrimony  with  a 
woman  per  verba  de  prasenti.  She  afterwards  married  B,  and  A  then 
libelled  against  her  upon  the  contract  in  the  spiritual  court ;  it  was 
decreed  that  she  should  marry  A^  and  her  marriage  with  B  was  de- 
clared null :  she  accordingly  married  A,  and  had  issue  by  him.  The 
question  was,  whether  the  plaintiff,  one  of  the  issue  of  this  marriage, 
was  legitimate;  and  it  was  adjudged  in  his  favour.  The  objection 
was,  that  B  w^as  not  a  party  to  the  suit  in  the  spiritual  court; 
and  that  the  marriage  with  him  having  been  solemnized  in  churchy 
was  voidable  only,  and  not  void ;  and  that  it  could  not  be  dissolved, 
except  by  a  sentence  in  a  suit  for  that  purpose,  in  which  he  should 
have  been  cited.  The  civilian  who  argued  on  the  other  side  con- 
tended that  by  reason  of  the  precontract  the  marriage  with  B  was 
qtiasi  null :  after  the  contract,  he  said,  the  parties  became  baron  and 
feme  by  the  civil  law,  and  their  issue  bom  after  the  contract,  and 
before  marriage,  were  legitimate  if  a  marriage  followed ;  if  not,  he 
admitted  that  issue  born  after  the  contract  were  illegitimate:  and 
when  the  marriage  followed,  it  had  relation  to  the  contract,  and  ren- 
dered an  intermediate  marriage  void  and  adulterous :  and  by  this  re- 
lation, he  contended  that  the  marriage  with  A  was  sufficient  to  avoid 
the  intermediate  marrii^e  with  B,  even  without  a  sentence :  he  also 
relied  upon  the  effect  of  the  sentence ;  and  according  to  Lord  Coke, 
the  case  was  decided  upon  the  ground  that  credit  must  be  given  to  that 
sentence,  as  being  on  a  matter  peculiarly  belonging  to  the  cognizance 
of  the  Court  which  pronounced  it.  In  this  case,  it  was  admitted  that 
the  contract  did  not  render  the  subsequent  marriage  with  another 
ipso  facto  void ;  though  it  was  said  that  such  marriage  became  void 

(a)  33a,  note  10.  (b)  Moor,  169 ;  4  Co.  29. 
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upon  the  contracting  parties  afterwards  having  intermarried ;  and  it 
seems  to  have  been  always  well  settled^  that  a  precontract  was  one  of 
those  impediments  which  rendered  the  marriage  voidable  only,  and  not 
ipso  facto  void ;  and  which,  on  that  account,  could  only  be  taken 
advantage  of  during  the  lives  of  the  parties,  {a)  On  the  other  hand, 
it  was  always  well  settled,  that  a  marriage  with  one  person,  actually 
solemnized,  rendered  a  subsequent  marriage  with  another  absolutely 
void. 

The  position  that  Issue  bom  after  a  contract  per  verba  de  pra- 
senti  are  illegitimate,  if  the  parents  do  not  subsequently  marry,  was 
admitted  in  the  above  case  of  Bunting  t;.  Lepingwel;  and  the 
doctrine  of  relation,  by  which  the  civil  law  gave  a  retrospective  effect 
to  the  marriage  as  to  questions  of  legitimacy,  was  not  admitted  by 
the  common  law.  So,  according  to  Godolphin,  a  child  bom  before 
marriage  celebrated  between  the  father  and  mother  is  called  a  bastard 
by  the  common  law(&);  and  when  the  question  of  general  bastardy 
was  referred  to  the  ordinary,  the  matter  to  be  tried  by  him  was, 
whether  the  party  was  bom  in  lawful  matrimony  (c);  the  same 
expression  which  was  used  in  cases  of  dower:  it  follows,  that  the 
same  species  of  marriage  was  required  to  confer  the  rights  of 
legitimacy  as  to  confer  the  right  of  dower. 

In  Paine's  case(c/),  it  was  said  in  argument,  that  on  a  sentence  for 
dissolution  of  a  marriage,  on  the  ground  of  precontract,  the  parties 
contracted  became  husband  and  wife  by  the  sentence  without 
further  solemnity ;  and  an  opinion  given  by  Noy,  in  reading  to  that 
cfrect(ef),  was  cited:  but  Twisden  denied  this,  and  said  that  the 
marriage  must  be  solemnized  before  they  could  be  completely  baron 
and  feme. 

In  Ilcydon  t?.  Gould  (/),  letters  of  administration  of  the  wife's 
effects  were  granted  to  the  husband ;  the  next  of  kin  sued  for  a  repeal, 
suggesting  that  there  had  been  no  marriage.  The  parties  were 
Sabbatarians,  and  had  been  married  by  one  of  their  ministers,  using 
the  forms  of  the  common  prayer  except  the  ring,  and  they  had 
cohabited  till  the  woman's  death.     It  appeared,  however,  that  the 

(a)  Co.  Li  it.  33  a. :  6  Co.  666. :  see  **  n<Kres  autem  legitimtu^  mtUus  baxtardta 
Hemming  o.  Price,  12  Mod.  432.  419  ;  nee  aliquis  qui  ex  legitimo  matrimonio  nan. 
and  Blackst.  Coram,  vol.  i.  p.  434.  est  procreatus^  esse  potest.^  Lib  7,  ch.  13. 

(b)  Repertorium     Ccmonicum^    chap.  (d)  1  Sid.  13. 

XXV.  pi.  2.  (c)  Dyer,  105  ft,  note. 

(c)  Ibid.  pi.  6.;  Ayliffe's  Paregon,  (/)  1  Salk.  119;  2  Burn.  Eccl.  Law, 
p.  109,  edit,  of  1726.    So  Glanville  says,     472. 
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minister  was  a  mere  layman,  and  not  in  orders;  upon  which  the 
letters  of  adnunistration  were  repealed.  Upon  appeal,  this  decision 
was  affirmed  by  the  delegate&  The  reason  was  said  to  be,  that  the 
man  demanding  a  right  due  to  him  as  husband  by  the  ecclesiastical 
lawj  must  prove  himself  a  husband  according  to  that  law,  to  intitle 
himself  in  this  case;  and  that  though  perhaps  the  wife,  who  was  the 
weaker  sex,  or  the  issue,  who  were  in  no  fault,  might  intitle 
themselves  by  such  marriage  to  a  temporal  right,  yet  the  husband 
himself,  who  was  in  fault,  should  never  intitle  himself  by  the  mere 
reputation  of  a  marriage  without  right.  It  was  argued,  that  this 
marriage  was  not  a  mere  nullity ;  that  the  contract  was  sufficient  by 
the  law  of  nature ;  and  that  though  the  positive  law  ordained  that 
the  marriage  should  be  by  a  priest,  that  made  such  a  marriage  as  this 
irregular  only  ;•  but  that  it  was  not  void,  unless  the  positive  law  had 
gone  on  and  ordained  expressly  that  it  should  be  so.  This  argument, 
however,  was  overruled;  and  a  case  in  Swinburne,  where  such  a 
marriage  had  been  ruled  void,  and  the  act  of  Parliament  for  confirming 
the  marriages  during  the  usurpation,  were  referred  to ;  and  it  waa 
said  that  the  form  of  pleading  marriage  was  per  presbyterum  sacris 
ordinibus  canstitutum. 

In  this  case  it  was  clear  that  the  ceremony  amounted  at  least  to 
a  contract  per  verba  de  prcBsenti,  yet  it  was  held  not  to  confer  the 
civil  rights  of  a  husband.  This  case  was  mentioned,  in  a  recent 
judgment  of  Sir  John  NichoU's,  as  one  in  which  the  marriage,  not 
being  celebrated  by  b  priest,  was  held  to  be  a  mere  nullity,  (a)  Sir 
W.  Wynne  observed  on  it,  that  the  marriage  was  one  according  to 
their  own  invention,  and  the  Prerogative  Court  refused  to  ac- 
knowledge it.(i) 

In  Hervey  v.  Hervey(<?),  in  a  suit  for  jactitation  of  marriage, 
evidence  was  given  that  the  parties  had  for  eighteen  years  lived 
together,  acknowledging  each  other,  and  being  received  as  husband 
and  wife.  The  Chancellor  of  London,  notwithstanding  this  evidence, 
thought  himself  bound  by  the  rules  of  the  ecclesiastical  law  to 
pronounce  against  the  marriage :  the  canons  (he  said)  not  allowing 
a  marriage  to  be  proved  inter  vivos,  by  mere  circumstantial  evidence. 
His  sentence  was  affirmed  by  the  dean  of  the  Arches.  On  appeal  to 
the  delegates,  they  decided  differently,  holding,  that  after  such 
deliberate  acknowledgment  and  avowal  on  the  part  of  the  husband  of 

(a)  2  PhiU.  21.  (c)  2  W.  BL  877. 

lb)  1  Uagg.  App.  8. 
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the  truth  of  the  marriage,  he  could  not  be  permitted  to  impeach  it« 
In  this  cade  the  question  on  which  the  Courta  differed  was,  whether 
the  marriage  could  be  proved  by  evidence  of  this  nature?  It  is 
obvious  that  this  question  could  not  have  arisen  if  it  had  been 
supposed  that  a  mere  verbal  contract  coold  constitate  a  marriage: 
on  that  supposition,  there  could  haye  been  no  doubt  that  an  ac- 
knowledgment of  the  existence  of  the  relation  of  husband  and  wife 
must  be  taken  as  direct  evidence  of  a  present  contract^  in  the  same 
manner  as  in  the  Scotch  law.  (a) 

The  judgement  of  Sir  £.  Simpson,  in  Scrimahire  o.  Scrimshire  (b), 
a  case  relative  to  the  validity  of  a  marriage  celebrated  abroad,  which 
occurred  shortly  before  the  Marriage  Act,  forcibly  illustrates  the 
doctrine  at  that  time  adopted  by  the  Ecclesiastical  C!oarts.  The 
marriage  in  question  had  been  solemnized  by  a  Boman  Catholic 
priest  according  to  the  Koman  ritual:  the  learned  judge  doubted 
whether  even  this  species  of  marriage  would  be  deemed  perfect  if  it 
had  taken  place  in  England*  He  said,  that  '^  as  a  priest  popishly 
ordained  is  allowed  to  be  a  legal  presbyter,  it  is  generally  said  that  a 
marriage  by  a  popish  priest  is  good;  and  it  is  true,  where  it  is 
celebrated  after  the  English  ritual,  for  he  is  allowed  to  be  a  priest : 
but  upon  what  foundation  a  marriage  after  the  popish  ritual  can  be 
deemed  a  legal  marriage  is  hard  to  say.  Indeed  the  canon  law 
received  here  calls  an  absolute  contract  ipsum  matrimoniumj  and  will 
enforce  solemnization  ac6ording  to  English  rites ;  but  that  contract^ 
or  ipsum  matrimoniumy  does  not  convey  a  legal  right  to  restitution  of 
conjugal  rights,  though  an  English  priest  had  intervened,  if  it  w^re 
otherwise  than  according  to  the  English  ritual  Upon  what  reason 
or  foundation  then  should  a  contract  of  marriage  entered  into  by 
the  intervention  of  a  popish  priest,  not  in  the  form  prescribed  by 
law,  be  deemed  a  legal  marriage  in  this  country,  more  than  any 
other  contract  that  is  considered  by  the  canon  law  as  ipsum  matrix 
monium  f^{c)  He  then  refers  to  a  case  in  Ireland,  where  a  marriage 
by  a  Soman  Catholic  priest,  according  to  the  popish  ritual,  had  been 
held  valid,  and  questions  the  decision.  ^^  I  apprehend^  unless  persons 
in  England  are  married  according  to  the  rites  of  the  church  of 
England,  they  are  not  intitled  to  the  privileges  attending  legal 
marriages,  as  thirds,  dower,  &c.  How  can  a  bishop  try  or  certify 
such  a  marriage  ?     Can  he  certify  that  English  subjects,  residing  in 

(a)  See  M'Adam  r.  Walker,  1  Dow,         (b)  2  Ilagg.  395. 
148.  (c)  Ibid.  400. 
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England^  were  lawfully  married  according  to  the  laws  of  England^ 
if  they  were  not  married  according  to  the  rites  prescribed  by  act  of 
parliament  for  marriages  in  this  country  ?  Would  a  contract  only 
by  the  interrention  of  a  Romish  priest  or  any  priest,  be  deemed  a 
legal  marriage  ?  The  Roman  ritual  not  being  the  same  with  ours, 
such  a  ceremony  is  nothing  more  than  a  contract.''(a)  He  afterwards 
remarks,  that  in  the  case  before  him  there  was  '^  a  fact  of  marriage 
by  the  intervention  of  a  priest ;  without  which,  undoubtedly,  by  our 
law,  it  cannot  be  a  contract."(6) 

The  doubt  here  expressed  on  the  question,  whether  the  use  of  the 
established  ritual  be  essential,  appears  to  have  been  set  at  rest  by 
other  authorities,  particularly  by  those  relating  to  Roman  Catholic 
marriages  in  Ireland  and  in  England  before  the  Marriage  Act ;  but 
the  reasoning  of  the  learned  judge  is  important  as  showing  that  the 
necessity  of  the  intervention  of  a  priest  in  some  form  was  a  point 
then  considered  to  be  free  from  any  doubt,  and  as  pointing  out  the 
material  difference  in  the  view  of  the  ecclesiastical  law,  between  a 
marriage  solemnized  by  a  priest,  and  a  contract  which,  though  said 
to  be  ipsum  matrimonium,  was  not  then  supposed  to  confer  the  civil 
ri(;hts  of  property  or  the  power  of  suing  in  the  Ecclesiastical  Courts 
for  restitution  of  corgugal  rights.  It  explains  the  meaning  of  the 
expression  ipsum  matrimonium,  as  applied  to  a  contract,  and  shows 
that  that  expression  did  not  imply  that  such  contracts  possessed  the 
qualities,  or  produced  the  consequences,  attending  a  marriage  duly 
solemnized.  It  was  taken  to  be  clear  that  a  contract  without  solem- 
nization was  not  a  legal  marriage ;  the  only  doubt  was,  whether  it 
was  essential  that  one  particular  form  of  solemnization  should  be 
followed. 

In  a  case  (c)  which  occurred  before  Lord  Stowellin  the  year  1820, 
his  Lordship  observed  that  it  was  a  generally  accredited  opinion  that  if 
a  marriage  was  had  by  the  ministration  of  a  person  in  the  church, 
who  was  ostensibly  in  holy  orders,  and  was  not  known  by  the  parties 
to  be  otherwise,  such  marriage  should  be  supported :  parties  who 
came  to  be  married  were  not  expected  to  ask  for  a  sight  of  the 
minister's  letters  of  orders ;  and  if  they  saw  them,  they  could  not  be 
expected  to  inquire  into  the  authenticity.  The  case  put  supposed  the 
general  rule  to  be,  that  the  intervention  of  a  priest  is  a  matter  of 
necessity :  and  if  this  was  the  rule  at  that  time,  it  must  have  been 

(a)  2  Ilagg.  402.  (c)  Hawkc  r.   Corri,  2  Hagg.  280. 

(ft)  Ibid.  404.  288. 
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equally  so  before  the  Marriage  Act  of  26  Geo.  2. ;  for  there  was 
nothing  in  that  act  which  could  be  construed  to  be  intioductive  of 
any  new  rule  on  this  point :  the  direction  that  the  solemnization  shall 
be  according  to  the  rubric  is  not  enforced  by  the  chiuse  of  nullity. 
The  only  grounds  of  nullity  of  marriage  introduced  by  that  act,  were 
the  want  of  a  license  duly  obtained,  or  of  publication  of  banns,  or  the 
solemnization  not  taking  place  in  a  church  or  chapel :  the  circum- 
stance of  the  ceremony  not  being  performed  by  a  person  in  holy 
orders  is  not  made  a  ground  of  nullity :  the  other  clauses  of  the  act 
are  only  directory,  the  non-observance  of  them  not  affecting  the 
validity  of  the  marriage. 

In  cases  of  matrimonial  contracts,  it  was  the  practice  of  the  Cccle* 
siastical  Courts,  till  their  power  of  entertidning  suits  founded  on  such 
contracts  was  taken  away,  to  decree  the  party  defendant  to  solemnize 
the  marriage  in  facie  ecclesice  (a),  a  practice  which  shows  that  the 
marriage  was  not  considered  to  be  complete  for  all  purposes  until  the 
ceremony  was  performed.  On  the  other  hand,  where  the  marriage 
had  once  been  solemnized  by  a  priest,  whatever  circumstances  of 
irregularity  or  clandestinity  might  have  attended  it,  no  idea  seems  to 
have  been  entertained  of  requiring  the  ceremony  to  be  reiterated. 
Ecclesiastical  censures  or  other  penalties  might  be  incurred  (6),  but 
the  marriage  was  deemed  to  be  complete. 

It  appears  from  the  judgment  in  Scrimshire  v,  Scrimshire  (c),  before 
referred  to,  that  when  the  matter  rested  in  contract  only,  it  could  not 
be  made  the  foundation  of  a  suit  for  restitution  of  conjugal  rights, 
and  the  ceremony  was  therefore  essential  to  confer  the  chief  privileges 
of  marriage.  From  other  authorities,  it  seems  that  by  the  law  of  the 
Ecclesiastical  Courts,  the  cohabitation  of  parties  who  had  entered  into 
a  matrimonial  contract  was  not  permitted  until  the  solemnization  in 
facie  ecclesice :  and  intercourse  between  them  in  the  mean  time  was 
punishable  by  ecclesiastical  censures  (d):  it  was  said  indeed  to  be 
punished  not  as  fornication,  but  as  a  contempt  of  the  laws  of  the 
church. 

The  text  writers,  who  have  considered  this  subject,  agree  in  the 


(a)  Oughton  Tit.  209,  etseq. :  2Hagg.  Hagg.  Appendix  9,  note ;  and  Oughton 
82.  Tit.  193. 

(b)  See  Middleton  ».  Crofts,  2  Atk.  (d)  See  More,  170:  6  Mod.  155:  3 
650 ;  Cua.  Temp.  Hard.  57 :  More  v.  Lev.  376 :  Irish  statute  1 1  Geo.  2. 
More,  2  Atk.  157.  chap.  10,  sec.  3,  cited /km/. 

(c)  See  also  Green  c.  Green,  cited  1 
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necessitj  of  a  Bolemnization  to  confer  the  civil  rights  of  marriage. 
Swinburne  lays  it  down,  that  spousals  de  prasenti,  without  solemniz- 
ation do  not  according  to  the  law  of  England  render  the  issue  legitimate 
or  gire  to  the  wife  the  right  of  dower,  or  to  the  husband  the  right  of 
property  in  the  wife's  goods,  or  of  administrating  to  her.  (a)  The 
same  doctrine  is  stated  by  Ayliffe  (b),  and  in  Bacon's  Abridgment,  (c) 

So  Dr.  Bum  says,  that  if  the  temporal  courts  write  to  the  bishop 
to  certify  whether  accoupled  in  lawful  matrimony  or  not,  it  seems  that 
the  bishop  would  certify  that  persons  not  married  accordbg  to  the 
forms  of  the  church  of  England  as  by  law  established,  were  not  ac- 
coupled in  lawful  matrimony ;  and  that  if  a  person  applies  to  the 
spiritual  court  for  any  benefit  by  the  ecclesiastical  law  in  virtue  of  a 
precedent  marriage,  it  seems  that  he  ought  to  intitle  himself  according 
to  that  law.  (d)  In  Shepherd's  Epitome,  it  is  laid  down  that  marriage 
is  not  accounted  consummate  by  our  law  till  it  be  celebrated  and 
solemnized  in  facte  ecclesics  (e),  ajxd  that  the  woman,  when  espoused 
or  contracted,  is  not  reputed  a  feme  covert  till  married  in  facie 
ecclesuB*  {f) 

A  more  recent  writer,  treating  of  the  law  of  Ireland  (^),  considers 
the  intervention  of  a  person  in  orders  as  necessary  to  constitute  a  legal 


(a)  p.  2.  15.  234,  235. 

(b)  Paregon,  p.  245. 

(c)  Tit.  Marriage,  C. 

(d)  Ecclesiastical  Law,  Ist  Ed.  1763, 
Tol.  2,  p.  29. 

(e)  P.  720. 
(/)  P.  722. 

(g)  The  general  matrimonial  law  of 
Ireland  b  the  same  as  that  of  England, 
except  so  far  as  changes  have  been  in- 
troduced by  the  difference  between  the 
statute  law  of  the  two  countries.  See  1 
Addams,  65.  The  English  Marriage 
Act  was  not  extended  to  Ireland;  but 
bj  the  Irish  statute  9  Geo.  2.  chap.  11, 
marriages  and  matrimonial  contracts  of 
minora,  without  proper  consent,  may  be 
annulled  by  the  Ecclesiastical  Courts,  if 
either  of  the  parties  be  intitled  to  a  real 
estate  of  100/.  per  annum,  or  personal 
estate  of  the  value  of  5001, ;  or  if  the 
father  or  mother  of  the  minor  be  in  pos- 
session of  real  estate  of  100/.  per  annum, 
or  personal  estate  of  the  value  of  2000/. ; 
and  provided  that  a  suit  be  commenced 


within  a  year  by  the  father  or  guardian 
of  the  minor,  and  prosecuted  with  effect. 
The  Irish  statute  12  Greo.  1.  chap.  3, 
enacted,  that  a  marriage  consummated 
should  not  be  set  aside  on  the  ground  of 
a  pre-contract  without  consummation: 
the  power  of  enforcing  matrimonial  con- 
tracts, with  this  qualification,  subsisted 
till  the  statute  58  Greo.  3.  chap.  81. 
The  other  statutes,  as  to  marriages  in 
Ireland  by  Roman  Catholic  priests  and  dis- 
senting ministers,  are  noticed  in  the  subse- 
quent pages.  [By  sec.  50.  of  the  7  &  8 
Vice. 81,  the  Irish  statute  of  9  Geo.  2. 
is  repealed;  and  by  sec.  51.  the  guilty 
party  is  to  forfeit  all  property  accruing 
from  the  marriage,  as  in  4  Greo.  4.  c.  76. 
The  statute  now  in  force  as  to  marriages  in 
Ireland  is  the  7  &  8  Vic.  c.  81,  amended 
by  the  9  &  10  Vic.  c.  72.  By  the  8  &  9 
Vic.  c.  54,  provision  is  made  for  the 
celebration  of  marriages,  until  a  parish 
church  is  erected,  in  any  disunited  or 
newly-erected  parish.] 
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marriage  with  reference  to  ciyil  rights,  (a)  He  puts  the  case  of  a 
marriage  celebrated  bj  a  layman  disguised  as  a  clergyman ;  in  which, 
he  says,  it  seems  that  a  solemnization  in  facie  ecclesite  should  be 
decreed,  because,  though  not  properly  a  marriage,  it  is  a  contract  de 
prcBsenti.  {h) 

In  a  late  case  in  the  Arches  Court,  where  the  matrimonial  law  of 
Ireland  came  in  question^  the  evidence  speaks  of  solemnization  by  a 
priest  as  one  of  the  essentials  to  a  legal  marriage,  (c) 

The  different  statutes  relating  to  the  subject  of  marriage  concur  in 
showing,  more  or  less  pointedly,  that  this  view  of  the  essential  dis* 
tinction  between  perfect  marriages  and  mere  contracts  has  uniformly 
prevailed. 

When  the  statute  25  Hen.  8.  chap.  21,  transferred  to  the  Arch- 
bishop of  Canterbury  the  power  of  granting  those  licenses  and  dis- 
pensations which  had  previously  been  obtained  from  Borne,  it  was 
thought  necessary  to  enact  that  children  procreated  after  solemnization 
of  marriage  hy  virtue  of  such  licenses  or  dispensations,  should  be 
deemed  legitimate  in  all  Courts,  as  well  spiritual  as  temporal,  and 
should  be  capable  of  inheriting.  This  clause  must  have  been  founded 
upon  an  opinion,  that  a  compliance  with  all  the  canonical  regulations 
might  be  indispensable. 

The  statute  32  Hen.  8.  chap.  38,  '^for  marriages  to  stand  not- 
withstanding precontracts,^'  distinguishes  in  its  language  between 
contracts  and  marriages,  speaking  of  the  latter  as  the  true  matrimony 
contract  and  solemnized  in  the  face  of  the  church.  In  like  manner, 
the  statute  2  &  3  Edward  6.  chap.  23,  which  repeals  this  act, 
empowers  the  ecclesiastical  judges,  on  proof  of  a  contract  of  marriage, 
to  give  sentence  for  matrimony,  commanding  solemnization,  cohabi- 
tation, &c 

After  the  restoration  of  Charles  2.,  it  was  enacted,  by  the  statute 
12  Car.  2.  chap.  33  (cf),  that  marriages,  which,  during  the  usurpation, 
had  been  solemnized  before  justices  of  the  peace  according  to  the 
parliamentary  ordinances,  should  be  of  the  same  force  and  effect  as 
if  they  had  been  solemnized  according  to  the  rites  and  ceremonies 
established  or  used  in  the  church  or  kingdom  of  England.     It  was 


(a)  View  of  the  Civil  Law,  by  Dr.  Luffington,  Burr.  Sett.  Cases,  232,  cited 
Browne,  professor  of  Civil  Law  at  Dub*  post 

lin,  vol.  i.  pp.  74,  75,  2nd  ed.  (c)  Bruce  v.  Burke,  2  Addams,  47L 

(b)  Ibid.  pp.  53,  54.     See  Hawke  v.         (d)  Confirmed    by    stat  13  Car.  2. 
Corri,  cited  ante,  p.  [377]  :  and  Rex  r.  chap.  11. 
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provided,  that  issues  on  the  point  of  bastardy  or  lawfulness  of  marriage 
depending  on  these  marriages,  should  be  tried  by  a  jury. 

By  the  act  of  6  &  7  WilL  3.  chap.  6,  certain  duties  to  be  paid  on 
marriage  were  granted  to  the  crown  for  five  years.  The  63d  section 
enacted,  that  all  persons  commonly  called  Quakers,  or  reputed  such^ 
and  all  papists,  or  reputed  papists,  whether  they  were  popish  recusant 
convicts  or  not,  and  all  Jews,  or  any  other  persons,  who  should  cohabit 
and  live  together  as  man  and  wife,  should  pay  the  duties  thereby 
granted,  as  they  ought  to  have  done  by  virtue  of  the  act  if  they  had 
been  married  according  the  law  of  England,  to  be  collected  in  the 
same  manner.  And  upon  every  pretended  marriage  which  should  be 
made  by  any  such  persons  within  the  sud  term  of  five  years,  according 
to  the  method  and  forms  used  amongst  them,  the  man  so  entering  into 
such  pretended  state  of  matrimony  was  within  five  days  to  give  notice 
to  the  collectors,  on  pain  of  forfeiting  five  pounds.  The  next  section 
provided,  that  nothing  therein  contained  should  be  construed  to  make 
good  or  effectual  in  law  any  such  marriage  or  pretended  marriage, 
but  that  they  should  be  of  the  same  force  and  virtue,  and  no  other, 
as  they  would  have  been  if  the  act  had  never  been  made. 

The  52d  section  of  this  act,  and  the  subsequent  statute  7  &  8 
WilL  3.  chap.  35,  impose  penalties  on  clergymen  celebrating  marriage 
without  banns  or  license ;  and  by  the  4th  section  of  the  last  act,  the 
man  so  married  was  to  forfeit  lOL  The  object  of  these  clauses  was 
the  better  collection  of  the  duties.  The  duties,  except  those  upon  li«* 
censes,  appear  to  have  expired  previous  to  the  statute  10  Ann.  chap.  19, 
the  176th  section  of  which  recites,  that  great  loss  had  happened  to 
the  duties  already  laid  upon  stamped  vellum,  parchment,  and  paper, 
and  that  other  inconveniences  duly  grew  from  clandestine  marriages ; 
and  imposes  a  penalty  of  100/.  on  any  parson,  vicar,  curate,  or  other 
person  in  holy  orders,  celebrating  a  marriage  without  banns  or  license. 
These  clauses  apply  only  to  marriages  performed  by  the  intervention 
of  clergymen :  they  would  have  been  nugatory  if  marriages  could 
have  been  constituted  without  that  intervention. 

The  Irish  statute  19  G^.  2,  chap.  13,  declares  null  marriages  per-» 
formed  by  popish  priests,  if  the  parties,  or  either  of  them,  be  protes-* 
^nt ;  but  if  the  intervention  of  the  priest  was  not  essential,  this 
statute  also  would  be  nugatory  in  cases  where  the  parties  cohabited 
as  husband  and  wife ;  the  acknowledgment  of  that  relation  would, 
as  in  Scotland,  constitute  a  legal  marriage  independently  of  the 
ceremony.     Yet  it  does  not  appear  to  have  been  doubted,  that  in 
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cases  within  this  statute  the  nullity  of  the  original  ceremony  was 
fatal,  (a) 

Another  Irish  statute,  11  Geo.  2.  chap.  10,  sec.  3,  recites  that 
scYeral  protestants  dissenting  from  the  church  of  Ireland  as  by  law 
established,  scrupling  to  be  married  according  to  the  form  of  ceremony 
prescribed  by  the  said  church,  did  therefore  frequently  enter  into 
matrimonial  contracts  in  their  own  congregations,  before  their  ministers 
or  teachers,  and  thereupon  lived  together  as  husband  and  wife,  and 
it  enacts,  that  for  the  ease  of  such  protestant  dissenters  who  had 
already  entered,  or  should  thereafter  enter,  into  such  matrimonial 
contracts,  and  thereupon  live  together  as  husband  and  wife,  that  they 
should  not  be  prosecuted  in  any  ecclesiastical  court,  ex  officio  mero,  or 
on  the  presentment  of  any  minister  or  churchwarden  of  any  parish, 
for  or  by  reason  of  their  entering  into  such  matrimonial  contracts,  or 
for  their  living  together  as  husband  and  wife  by  virtue  of  such  contracts, 
provided  such  protestant  dissenters,  and  such  minister  or  teacher,  had 
or  should  take  the  oaths  and  subscribe  the  declaration  according  to  the 
statute  6  Geo.  1.  chap.  5. 

It  will  be  observed,  that  in  this  act  the  term  matrimonial  contracts 
is  carefully  adopted  in  speaking  of  marriages  by  dissenting  ministers ; 
and  without  affirming  or  implying  their  legality,  they  are  only  ex- 
empted from  censure.  The  immunity  thus  granted  was  extended  by 
the  statute  21  &  22  Geo.  3.  chap.  25  (Irish),  which  recites  that  the 
removing  any  doubts  that  might  have  been  entertained  concerning  the 
validity  of  matrimonial  contracts  or  marriages,  entered  into  by  pro- 
testant dissenters,  and  solemnized  by  protestant  dissenting  mimsters 
or  teachers,  would  tend  to  the  peace  and  tranquillity  of  many  protes* 
tant  dissenters  and  their  families ;  and  it  then  declares  and  enacts,  that 
all  matrimonial  contracts  or  marriages  theretofore  entered  into  between 
protestant  dissenters,  and  solemnized  or  celebrated  by  protestant  dis* 
senting  ministers  or  teachers,  should  be,  and  should  be  held  and  taken 
to  be  good  and  valid  to  allintentsand purposes  whatsoever:  and  that  all 
parties  to  such  marriages,  and  all  persons  claiming  under  them,  should 
in  virtue  of  such  marriages  be  and  be  deemed,  adjudged,  and  taken  as 
intitled  to  all  rights  and  benefits  whatsoever,  from,  under,  or  in  conse- 
quence of  such  marriages,  in  like  manner  as  if  such  marriages  had  been 
solemnized  by  a  clergyman  of  the  church  of  Ireland.  [(J)] 

(a)  See  Dowling  ©.Constable,  Irish  [(b)  As  to  marriages  of  Presbytwians, 

Term  Rep.  259 :  Steadman  v.  Powell,  or  protestant  dissenters  in  Ireland,  see 

1   Addams,    58  :    Bruce    v.  Burke,  2  5  &  6  Vic.  c.  118,  6  &  7  Vic-  c  39, 

Addams,  471.  7  &  8  Vic.  c.  ^I    sec.  4.  &  8S.    By  the 
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A  late  statute  (a)  for  regulating  marriages  in  Newfoundland  begins 
hj  reciting  that  a  doubt  had  arisen  whether  the  law  of  England  re- 
quiring religious  ceremonies  in  the  celebration  of  marriage  to  be  per- 
formed by  persons  in  holy  orders,  for  the  perfect  validity  of  the 
marriage  contract,  be  in  force  in  Newfoundland :  it  enacts  that  mar- 
riages in  that  colony,  not  performed  by  clergymen,  shall  be  void,  {b) 

The  opinion  of  the  necessity  of  the  intervention  of  a  priest  recently 
led  to  another  act,  relative  to  marriages  in  the  British  territories  in 
the  East  Indies.  It  had  been  usual  for  members  of  the  church  of 
Scotland,  resident  in  that  country,  to  be  married  by  ministers  of 
their  own  church.  But  Presbyterian  ministers  not  receiving  episcopal 
ordination,  are  not,  according  to  the  English  law,  deemed  to  be  in 
holy  orders ;  and  it  had  been  held  that  natives  of  Scotland,  resident 
in  India,  were  to  be  considered  as  having  an  English  domicile,  (c)  It 
therefore  became  doubtful  whether  these  marriages  were  not  to  be 
governed  by  the  English  law,  according  to  which  they  would  have 
stood  upon  the  same  footing  as  contracts  de  pnesenti  before  the  Mar- 
riage Act.  The  statute  68  Geo.  3.  c  84,  reciting  the  doubt  on  this 
pomt,  confirms  the  marriages  thus  celebrated,  giving  them  the  same 
effect  as  if  they  had  been  solemnized  by  clergymen  of  the  church  of 
England,  according  to  the  rites  and  ceremonies  of  the  church  of  Eng- 
land. 

The  general  opinion  which  prevailed  in  England  before  the 
Marriage  Act,  of  the  necessity  of  solenmization  by  a  priest,  appears 
also  from  the  manner  in  which  clandestine  marriages  were  then  con- 
ducted. It  is  well  known  that  at  that  period  such  marriages  were 
performed .  by  some  disreputable  members  of  the  clerical  profession. 


S  &  4  W.  4.  c.  102,  certidn  penal  .enact- 
ments made  by  the  Irish  parliaments 
against  Roman  Catholic  clergyman  for 
celebrating  marriages  were  repealed.] 

(a)  57  Geo.  3.  chap.  51 . 

(b)  This  act  was  repealed  by  the 
statute  5  Greo.  4.  chap.  68,  which  is  to 
contintie  in  force  for  five  years,  and  by 
which  any  teachers  or  preachers  of  reli- 
gion, licensed  by  the  goyernor  or  a  secre- 
tary of  state,  are  empowered  to  celebrate 
marriages  in  the  colony,  in  places  where, 
by  reason  of  the  difficulty  of  internal 
communicaUon,  it  may  be  inconvenient 
to  attend  at  a  church  or  chapel  of  the 
established  church   of  England.    [The 


6  Geo.  4.  c.  68.  was  continued  by  the 
subsequent  acts  of  10  Geo.  4.  c.  17,  and 
2  &  3  W.  4.  c.  78.  It  has  since  been  re- 
pealed by  Stat.  8  &  4  W.  4.  c.  10.  of  the 
colonial  parliament  (in  pursuance  of 
power  given  by  2  &  3  W.  4.  c.  78.  sec.  1 .), 
which  enacts  that  all  marriages  are  to  be 
celebrated  by  persons  in  holy  orders,  or 
by  any  resident  minister  publicly  re- 
cognised  as  the  pastor  and  teacher  of 
any  congregation  having  a  church  or 
chapel,  or  employed  as  teachers  or 
preachers  licensed  by  the  governor.] 

(c)  Bruce  r.  Bruce,  6  Bro.  P.  C.  566, 
ed.  Toml.;  2  Bos.  &  PulL  229  n.: 
Monroe  o.  Douglas,  5  Mad.  379. 
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tvho  were  to  be  found  at  the  Fleet  Prison,  May  Fair,  and  some  other 
places*  There  would,  however,  have  been  no  reason  for  procuring, 
in  these  cases,  the  ministration  of  a  clei^yman,  if  the  purpose  could 
have  been  equally  well  effected  by  a  private  contract,  w^hich  would 
have  been  attended  with  less  inconvenience,  delay,  and  expense,  and 
would,  at  the  same  time,  have  evaded  the  legal  penalties.  The 
marriage  shops,  as  they  were  sometimes  termed,  would  not  have  been 
resorted  to ;  and  the  services  of  the  Fleet  parsons  and  their  runners  (a) 
would  have  been  superfluous. 

The  same  opinion  pervades  the  debates  in  Parliament,  on  the  intro* 
duction  of  the  Marriage  Act  Lord  Mansfield,  then  Solicitor-General, 
is  represented  to  have  said,  '^  I  believe  it  will  be  allowed,  that  if  a  maa 
and  woman  seriously  and  sincerely  enter  into  a  marriage  contiact, 
without  the  interposition  of  a  clergyman  or  any  religious  ceremony 
whatever,  it  will  be  a  good  marriage,  both  by  the  law  of  Gk)d  and  the 
law  of  nature ;  yet  the  law  of  this  society,  and,  I  believe,  of  every 
other  Christian  society,  has  declared  it  not  to  be  a  good  marriage ; 
therefore,  why  may  not  we  declare  those  marriages  to  be  void  which 
are  solemnized  by  scandalous,  worthless  clergymen,  in  a  clandestine 
manner ?"(&)  Similar  ideas  were  expressed  by  the  other  speakers; 
they  agree  in  ascribing  the  mischief  then  complained  of  to  the  mis- 
conduct of  some  exceptionable  characters  amongst  the  clergy,  not' 
alluding  to  any  possibility  of  affecting  a  clandestine  marriage  without 
their  assistance.  The  act  itself  appears  to  have  been  framed  with  the 
same  view :  it  does  not  nullify  contracts  de  prcesenti,  or  declare  that 
they  shall  not  be  deemed  marriages ;  the  enactment  that  they  should 
not  be  enforced*  by  compelling  solemnization,  was  thought  sufficient 
to  take  away  their  effect 

The  same  view  must  have  led  to  the  late  statute  (c),  which,  usin^ 
the  same  terms  as  the  English  Marriage  Act,  takes  away  from  the 
Ecclesiastical  Courts  in  Ireland  the  power  of  enforcing  contracts  of 
marriage  per  verba  defuturo,  or  per  verba  de  prctsenti.  If  a  contract 
de  prcssenti  was  in  itself  a  marriage,  without  any  solemnization,  it 
would  be  merely  nugatory  to  prevent  the  solemnization  from  being 
enforced. 

In  the  practical  application  of  the  ancient  law,  some  distinctions, 
with  reference  to  the  mode  of  trying  and  determining  the  validity  of 

(a)  See  2  Atk.  158.  (c)  58  Geo.  3.  chap.  31.  sec  3. 

(ft)  Parliamentary   Ilbtorj,  vol.  15, 
p.  78. 
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marriages,  arose  from  the  different  modes  in  which  the  question  was 
brought  forward,  and  from  the  difference  of  the  tribunals  before  which 
it  came* 

There  were  some  few  cases  in  which  the  issue  upon  the  plea  ne 
ungues  cLccmtpUi  &c.,  instead  of  being  referred  tQ  the  bishop,  was  tried 
in  the  Courts  of  common  law  by  a  jury  {a) ;  and,  with  respect  to 
bastardy,  there  were  more  extensive  exceptions  to  the  general  rule, 
which  required  a  trial  by  certificate,  {b)  In  these  excepted  cases, 
however,  the  issue  tried  by  the  jury  was  the  same  as  that  which,  in 
general,  was  referred  to  the  bishop ;  and  it  does  not  appear  that  there 
was  any  difference  between  the  two  modes  of  trial,  with  reference  to 
the  species  of  marriage  necessary  to  support  the  issue. 

In  other  cases,  the  question  of  marriage  came  before  the  courts  of 
common  law  in  a  different  form  from  that  in  which  it  presented  itself 
to  the  ecclesiastical  tribunals.  The  issue  to  be  tried  was,  whether  A 
was  married  to  B,  or  whether  A  was  the  wife  of  B  (c) ;  and  in  these 
cases  it  was  held,  that  what  was  termed  a  marriage  de  facto  was 
sufficient  *to  support  the  issue :  the  lawfulness  of  the  marriage  did  not 
come  in  question  ;  and  it  was  not  necessary  to  show,  as  on  the  issue 
of  ne  ungues  accouple,  that  there  had  been  a  marriage  secundum  leges 
ecclesi(B.  (rf)  Thus  the  marriage  de  facto  was  valid  at  law,  where  it 
came  in  question  in  actions  not  admitting  of  a  plea  disputing  its 
lawfulness.  This  leads  to  the  inquiry  into  the  distinction  between  a 
lawful  marriage,  and  that  which  was  termed  a  marriage  de  facto  ;  and 
it  will  be  seen  from  the  cases,  that  the  latter  phrase  was  generally 
applied  to  marriages  which  were  open  to  legal  objection,  not  from 
the  want  of  the  requisite  solemnities,  but  from  impediments  rendering 
them  liable  to  be  dissolved,  (e)  Thus,  marriages  which  were  voidable 
on  the  ground  of  consanguinity,  affinity,  or  precontract,  or  which,  on 
the  ground  of  nonage,  were  voidable  by  disagreement,  were  termed 
marriages  de  factoy  and  were  held  valid  at  law  until  dissolved.  But 
in  the  spiritual  courts  objections  of  this  kind  were,  during  the  lives  of 
the  parties,  fatal  to  the  legality  of  the  marrige.  It  is  in  this  sense  that 
Lord  Coke  contrasts  marriage  de  jure  and  marriage  de  facto :  the 

(a)  21  Vin.  Ab.  44,  pi.  17.  21 ;  Cro.  son,  Andrews,  227  :   see   1   Lev.  41 ; 

Jac.  102  ;  1  Lev.  41 ;  Ilderton  ».  Ilder-  Ventr.  77. 

ton,  2  H.  Bl.  145.  (d)  1  Show.  50. 

(6)  21  Vin.  Ab,  45.  (e)  See  Co.  Litt.  32fl,  33  J. ;  Leigli  ». 

(c)  Allen  p.  Gray,  1  Show.  50 ;  Salk.  Ilanmer,    1  Leon.  53 ;   Fenner^s  case, 

437  ;  Comb.  131  ;  Norwood  v.  Steven-  Owen,  25  ;  Dyer,  368  &. 

VOL.  II.  C  C 
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latter,  unless  dissolved  during  the  husband's  Kfe,  being  valid  for  the 
purpose  of  conferring  dower,  on  the  ground  that  the  spiritual  courts 
were  not  then  permitted  to  avoid  it  (a) :  and  the  term  marriage  de 
facto  is  used  in  the  same  manner  by  Lord  Holt,  in  Hemming  r. 
Price.  (J)  It  seems,  therefore,  that  the  distinction  between 
marriage  de  jure  and  marriage  de  facto,  which  was  sufficient  to 
support  the  issue  in  the  common-law  courts,  did  not  turn  upon  the 
mode  of  solemnization.  In  Weld  v.  Chamberlayne  (c),  where  the 
issue  was  marriage  or  no  marriage,  it  was  assumed  that  proof  of  due 
solemnization  was  necessary. 

The  term  marriage  de  facto  has,  however,  occasionallj  been  applied 
to  marriages  celebrated  without  the  intervention  of  a  priest ;  and  ac- 
cording to  some  opinions,  marriages  of  that  description  were  sufficient 
for  the  purposes  of  many  personal  actions ;  and  there  are  some  cases 
which  apparently  sanction  this  view. 

A  case  (d)  at  Nisi  Prius  has  been  cited,  in  which  it  is  siud  that 
a  Quaker  marriage  was  held  sufficient  to  support  an  action  for  criminal 
conversation;  and  the  same  point,  with  respect  to  an  Anabaptist 
marriage,  was  decided  as  Nisi  Prius  by  Mr.  J.  Denison,  in  a  case  (e) 
mentioned  by  Buller,  who  gives  this  explanation  of  it.  "  It  has  been 
doubted  whether  the  ceremony  must  not  be  performed  according  to 
the  rites  of  the  church ;  but  as  this  is  an  action  against  a  wrong-doer 
and  not  a  claim  of  right,  it  seems  sufficient  to  prove  the  marriage  ac- 
cording to  any  form  of  religion,  as  in  the  case  of  Anabaptists,  Quakers, 
Jews,  &c." 

It  is  probable  that  these  cases  may  have  proceeded  upon  the  distinc- 
tion that,  as  against  a  wrong-doer,  possession  is  sufficient  fur  most 
purposes,  without  strict  evidence  of  legal  right :  at  the  time  when 
they  occurred,  it  had  not  been  decided  that  presumptive  evidence  of 
the  marriage  would  not  support  this  action.  (/)  Indeed,  if  marriages 
of  this  kind  were  looked  upon  merely  as  contracts  de  pr^Bsenti,  they 
still  formed  an  indissoluble  bond,  and  gave  to  the  husband  an 
inchoate  right  to  the  enjoyment  of  the  woman's  society ;  her  seduction 


(a)  Co.  Litt.  52  a,  336. :  see  Elliott  the  case  of  Deane  r.  Thomas,  1  Mood.& 

V,  Gurr,  2  Phill.  16.  M.  361.] 

(6)  12  Mod.  432.  (e)  Woolston  v.  Scott,  Bull.  N.  P. 

(c)  2  Show.  300.  28  :  see  Douglas,  166. 

(rf)  1    Hagg.  Appendix  9,  note,    [A  (/)  Morris  p.  Miller,  4  Burr.  2057 ; 

Quaker  marriage  was  held  at  Nisi  Prius  1  W.  Bl.  632. 
Riiflicicnt  to  support  such  an  action  in 
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was,  therefore,  an  injury  to  him,  for  which  it  might  reasonably  be 
held  that  he  should  have  a  remedy  by  action.  Lord  Hale,  in  a  note, 
where  he  speaks  of  contracts  de  prcBsenti^  and  of  marriages  imperfect 
by  reason  of  nonage,  puts  a  qusere,  ^'  whether  husband  shall  have 
trespass  de  tali  uxore  abductdf^(a) 

From  a  note  of  Lord  Keeper  Guilford  (taken  when  at  the  bar), 
given  in  his  life  by  North  (&),  it  appears  that  in  the  time  of  Lord 
Hale,  a  special  verdict  was  found  on  a  Quaker's  marriage.  The 
circumstance  is  mentioned  by  Guilford,  only  as  an  instance  of  the 
partiality  towards  the  popular  and  sectarian  parties,  which  he  im- 
puted to  Hale.  **  This  was  gross,**  he  says,  *•  in  favour  of  the  worst 
of  sectaries ;  for  if  the  circumstances  of  a  Quaker's  marriage  were 
stated  in  evidence,  there  could  be  no  colour  for  a  special  verdict ;  for 
how  was  a  marriage  by  a  layman,  without  the  liturgy,  good  within 
the  acts  that  establish  the  liturgy  ?  The  slur,  in  such  cases,  used  to 
be  this:  in  evidence,  a  cohabitation,  and  owning  the  children,  as 
man  and  wife,  passeth,  without  entering  into  the  question  of  rights 
that  properly  belongs  to  another  jurisdiction.  But  here,  though  the 
right  was  debated,  and  could  not  be  determined  for  the  Quakers,  yet 
a  special  verdict  upon  no  point  served  to  baffle  the  party  that  would 
take  advantage  of  the  nullity."  Burnet,  in  his  life  of  Hale,  mentions 
this  case ;  and  states  that  it  was  an  action  against  a  Quaker  for  debts 
owing  by  his  wife  before  he  married  her ;  the  defendant's  counsel 
insisted  that  the  marriage  was  not  legaL  ^*  Hale,"  he  says,  ^'  de- 
clared that  he  was  not  willing,  on  his  own  opinion,  to  make  their 
children  bastards,  and  gave  directions  to  the  jury  to  find  it  special." 
It  does  not  appear  whether  the  case  proceeded  further.  Burnet  says 
that  Hale  '^  considered  marriage  and  succession  as  a  right  of  nature, 
from  which  none  ought  to  be  barred,  what  mistake  soever  they  might 
be  under  in  the  points  of  revealed  religion ;"  and  that  ^^  all  marriages 
made  according  to  the  several  persuasions  of  men  ought  to  Lave  their 
effects  in  law."  But  the  course  which  he  took  shows  that  he  did 
not  consider  it  to  be  settled  that  the  law  of  England  adopted  these 
liberal  opinions:  or  that  it  would,  even  as  against  the  husband, 
sustain  a  marriage  not  duly  solemnized. 

In  another  case  at  Nisi  Prius  in  1661,  a  Quaker  marriage  is  said 
to  have  been  held  valid  in  an  action  of  ejectment,  (c)     These  two 

(a)  Co.  Lttt.  33a,  note  10.  (c)  1  Hngg.  Appendix  9,  note, 

(6)  Vol.  1,  p.  126. 
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cases  occurred  at  a  time  when  some  uncertainty  may  naturally  have 
arisen  from  the  various  changes  which  the  ecclesiastical  laws  had 
recently  undergone. 

It  has  been  said^  that  marriage  de  faetOy  or  in  reputation  (as 
amongst  the  Quakers),  has  been  allowed  by  the  temporal  courts  to 
be  sufficient  to  give  title  to  a  personal  estate,  because  the  lawfulness 
of  the  marriage  is  not  in  issue,  for  that  the  issue  is,  whether  a 
marriage  was  contracted  or  not,  or  whether  the  parties  lived  in  a 
married  state,  the  legality  of  it  not  coming  in  question,  (a) 

From  the  phrase  of  marriage  de  facto,  or  in  reputation,  here  made 
use  of,  it  may  be  inferred  that  this  opinion  alludes  to  cases  where 
marriages  not  solemnized,. so  as  to  be  valid  according  to  the  eccle* 
siastical  law,  have  been  established  in  the  temporal  courts  by 
evidence  of  reputation  in  the  manner  mentioned  in  the  above  note  of 
Lord  Keeper  Guilford.  Proof  of  cohabitation,  acknowledgment, 
and  reputation,  introducing  a  presumption  that  there  had  been  in 
some  way  a  legal  marriage,  would  in  many  proceedings  be  sufficient. 
And  by  this  species  of  indirect  and  presumptive  evidence,  the 
marriage  might  be  held  to  be  proved  for  the  purpose  of  the  action, 
w^ithout  breaking  in  upon  the  general  rule  of  law,  that  a  solemnization 
in  facie  ecclesicB  was  necessary  to  produce  the  civil  effects  of  matri- 
mony. 

The  opinion  just  quoted  points  at  a  distinction  in  this  respect 
between  real  and  personal  property ;  and  in  Haydon  r.  Gould,  a  dis- 
tinction was  suggested  between  the  case  of  the  husband,  and  that  of 
the  wife  and  children,  (i)  The  latter  suggestion  might  possibly  have 
been  influenced  by  the  doctrine  of  the  canon  law,  according  to  which 
it  seems  that  the  issue  of  a  void  marriage  might  be  legimate,  if  the 
parents,  or  either  of  them,  had  entered  into  it  bond  fide,  and  without 
notice  of  its  invalidity (c):  if  this  was  the  reason,  the  invalidity  of 
the  marriage  was  admitted.  This  doctrine  of  the  canou  law  was  not, 
however,  adopted  in  England,  at  least  not  by  the  temporal  courts ; 

(a)  Wood's  Institutes  of  the  Laws  of  married  another  who  waa  ignorant  of 
England,  p.  59.  the  first  marriage ;   the  question  was 

(b)  See  also  1  Leon.  53.  whether  a  child  of  the  second  marriage 

(c)  A  case  before  the  Court  of  Ses-  was  legitimate,  on  account  of  the  b<ma 
sion,  in  1811,  led  to  a  learned  discussion  Jides  of  the  father.  The  opinions  of  the 
on  this  branch  of  the  canon  law,  and  on  judges  were  equally  divided.  See  Rc- 
the  question  whether  it  formed  part  of  port  of  a  Case  of  Legitimacy  under  a 
the  law  of  Scotland.  A  woman  privately  Putative  Marriage,  &c.  By  Robert  BelU 
married   to  one  man,   during  his    life  Esq.  Edinburgh,  1825. 
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and  It  is  therefore  more  probable,  that  the  notion  of  a  marriage  not 
duly  solemnized,  being  valid  with  reference  to  some  civil  rights, 
though  not  valid  with  reference  to  others,  originated  in  the  difference 
between  the  species  of  evidence  requisite  in  different  forms  of  pro- 
ceeding. The  admissibility,  and  the  effect  of  indirect  evidence 
offered  to  prove  a  marriage,  would  depend  upon  the  nature  of  the 
suit,  and  the  situation  of  the  parties.  Thus,  in  one  case  it  was  held, 
that  presumptive  evidence  could  not  be  received  to  prove  a  marriage 
inter  vivos  (a),  and  at  present  such  evidence,  though  sufficient  for 
most  purposes,  is  not  allowed  in  actions  by  the  husband  for  criminal 
conversation,  (i)  And  where  evidence  of  this  kind  is  received,  it  has 
of  course  greater  or  less  weight,  according  to  the  parties  between 
whom  the  question  arises.  If  the  husband  were  defendant,  as  in  the 
case  before  Hale,  his  simple  acknowledgment  would,  primd  facie^  be 
sufficient :  some  further  proof  would  be  required  on  a  question  of 
legitimacy ;  but  still  circumstantial  evidence  would  be  received,  the 
children  not  being  held  to  the  strict  proof,  which  is  required  of  the 
husband  when  suing  on  a  right  founded  on  the  marriage.  This  is 
probably  what  was  meant  in  Haydon  v.  Gould,  when  it  was  said 
that  the  husband  could  not  intitle  himself  by  the  mere  reputation  of 
marriage^  though  it  might  perhaps  be  different  with  the  wife  and 
children. 

These  conmderations  show,  that  cases  in  which  the  civil  benefits  of 
matrimony  have  been  obtained  in  the  temporal  courts,  through  the 
medium  of  marriages  not  solemnized,  so  as  to  be  valid  according 
to  the  ecclesiastical  law,  are  rather  to  be  referred  to  the  rules  of  evi- 
dence than  to  any  difference  between  the  law  on  this  subject  as  ad- 
ministered by  these  tribunals.  The  authorities  before  adduced,  which 
agree  that,  according  to  the  common  law,  the  civil  effects  of  marriage 
did  not  follow  without  a  solemnization  in  facie  eccksia,  are  decidedly 
inconsistent  with  the  idea,  that  the  validity  of  the  marriage  could  be 
properly  recognized  by  the  temporal  courts,  unless  a  solemnization 
was  cither  directly  proved  or  inferred  from  circumstances.  It  does 
not,  indeed,  appear  that  any  distinction  was  acknowledged  between 
the  temporal  and  spiritual  law,  with  respect  to  marriage  and  legiti- 
macy, excepting  in  the  former  not  permitting  a  voidable  mar- 
riage to  be  dissolved  after  the  death  of  either  of  the  parties,  and  not 

(a)  ITervey  v.  Hervey,  cited  ante,  p.         {b)  Morris  v.  Miller,  4  Burr.  2057  ; 
[375.]  1  W.  BL  632. 
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allowing  a  subsequent  marriage  to  legitimate  the  issu6.  With  these 
exceptions^  the  law  of  the  ecclesiastical  courts  was  referred  to  as  the 
proper  criterion  for  the  decision  of  such  questions,  of  which  it  was  ad- 
mitted to  have  the  sole  original  cognizance.  In  some  cases  (e.  g. 
dower  and  general  bastardy),  those  Courts  were  directly  appealed  to : 
in  others,  where  the  common-law  courts  undertook  the  inquiry,  their 
rules  of  evidence  might  be  different ;  but  it  is  dear  that  they  professed 
to  acknowledge  the  same  rules  of  law  which  prevailed  in  the  spiritual 
courts  :  they  received  the  sentences  and  certificates  of  those  tribunals 
as  conclusive  authorities,  when  applying  directly  to  the  same 
question  (a) ;  and  there  could  be  no  ground  upon  which  the  adjudica* 
tion  of  one  court  could  be  adopted  by  another,  unless  it  had  also 
adopted  the  principles  of  law  on  which  that  adjudication  was  founded. 
It  follows,  that  in  whatever  way  the  question  of  the  validity  of  a 
marriage  might  occur,  the  ecclesiastical  law  was  equally  the  guide ; 
if  the  marriage  was  shown  to  be  such  as  that  law  did  not  recognise,  it 
could  not  be  supported  by  the  temporal  courts ;  and,  therefore,  be- 
tween whatever  parties  the  point  might  arise,  and  whether  it  was  tried 
in  a  suit  for  administration,  in  a  real  action,  or  in  ejectment,  the 
law  applied  to  it  was  the  same,  though  the  different  effect  which  the 
same  evidence  would  have  in  different  modes  of  proceeding  would 
frequently  lead  to  different  results. 

The  doubts  which  have  been  entertained  upon  this  subject  appear 
to  have  arisen  chiefly  from  the  language  commonly  mxide  use  of  by 
the  civilians  and  canonists,  and  thence  occasionally  adopted  in  the 
common-law  courts.  According  to  the  doctrines  of  the  civil  law, 
mutual  consent  alone  was  sufficient  to  constitute  marriage  (&) ;  and 
the  canon  law  followed  the  same  notion  to  the  extent  of  holding  that 
the  contract  of  the  parties  was  the  essence  and  substance  of  the  ma- 
trimonial union,  and  it  was  therefore  commonly  styled  ipstan  matri" 
manium.  It  was  held,  that  the  vinculum  was  complete  by  the  con- 
tract, and  that  it  formed  a  marriage  in  foro  cansdeniia;  and  aa  the 
spiritual  courts  possessed  the  power  of  completing  it,  by  enforcing 
solemnization,  it  had^  for  most  of  the  purposes  of  their  jurisdiction, 

(a)  See  Lord  Chief  Justice  DeGrej*s  quences  in  respect  of  property  to  mar^ 

judgment  in  the  Duchess  of  Kingston's  riages  constituted  bj  consent  alone  as  to 

case,  State  Trials,  vol.  xx.  p.  5S7.  the  solennes  miptia.    See  Taylor*s  Civil 

ili)  The  law  of  Rome,  however,  ad-  Law,  266,  etteq^  first  edition.  Browne's 

mittcd  of  several  species  of  marriage.  Civil  Law,  vol.  i.  p.  51.  71. 
and  did  not  attach  the  same  civil  conse- 


APPENDIX.  891 

the  same  consequences  during  the  lives  of  the  parties,  as  a  marriage 
duly  solemnized.  But  although  the  contract  was,  in  many  of  its 
practical  effects,  only  slightly  distinguished  from  marriage ;  and  al- 
though for  these  reasons  the  term  ipsum  matrimonium  was  applied  to 
it,  yet  that  expression  was  not  used  as  denoting  that  the  contract 
alone  constituted  a  complete  and  perfect  marriage,  equivalent  to  that 
which  had  been  ratified  by  the  observance  of  religious  rites.  It  was 
the  substance  without  the  form.  The  passage  extracted  above,  from 
the  judgment  in  Scrimshire  v.  Scrimshire,  shows  that  the  phrase  ipsum 
matrimonium  was  thus  understood  in  our  ecclesiastical  courts.  It  U 
in  the  same  sense  that  the  expressions  to  be  found  in  some  other 
cases  must  be  understood. 

In  Collins  v,  Jessot  (a),  Lord  Holt  is  reported  to  have  said, 
accon£ng  to  Salkeid,  that  a  contract  per  verba  de  prcBsenti  is  a  mai*- 
riage,  and  not  releaseable.  The  other  reports  of  the  case,  which  give 
his  judgment  at  greater  length,  represent  him  to  have  said,  that  the 
contract  amounts  to  an  actual  marriage,  which  the  parties  themselves 
cannot  dissolve  by  release  or  mutual  agreement ;  for  it  is  as  much  a 
marriage  in  the  sight  of  God,  as  if  it  had  been  in  facie  eccUsice :  he 
added,  that  there  was  this  difference,  that  if  they  cohabited  before 
marriage  in  facie  ecclesuB^  they  were  for  that  punishable  by  ecclesias- 
tical censures;  and  that  if,  after  such  contract,  either  of  them  lay 
with  another,  they  would  punish  such  an  offender  as  an  adulterer. 
It  is  plain  that  this  was  not  intended  to  imply  that  the  contract 
constituted  a  legal  marriage  for  all  purposes ;  it  is  spoken  of  as  a 
marriage  in  the  sight  of  God,  but  as  differing  from  a  union  legally 
complete  in  the  most  important  particular. 

In  Wigmore's  case  (h)y  the  same  expression,  that  a  contract  de  prm^ 
senti  is  a  marriage,  is  attributed  to  Lord  Holt,  and  was  no  doubt  used 
in  the  same  sense.  He  is  said  to  have  added,  that  the  ecclesiastical 
courts  could  not  punish  for  fornication  after  such  a  contract,  which, 
however,  is  inconsistent  with  the  last  case,  unless  it  refers  to 
the  distinction,  that  the  censure  was  inflicted  as  a  punishment  for  a 
contempt. 

It  is  to  be  observed  of  both  of  these  cases,  that  they  did  not  involve 
the  question.  They  were  motions  for  prohibitions  to  the  spiritual 
courts ;  and  the  only  question,  therefore,  was,  whether  the  matters 

(a)  2  Salk.  437 ;  6  Mod.  155  ;  Holt,         (b)  2  Salk.  437 ;  Holt,  459. 
458. 
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were  of  ecclesiastical  cognizance^  as  to  which  there  could  be  no  doubt- 
Collins  V,  Jessot  waa  a  suit  on  a  matrimonial  contract.  Wigmore'a 
case  is  said  to  have  been  a  suit  for  alimony ;  but  on  this  point  the 
report  is  defective,  as  suits  for  alimony  alone  are  not  allowed :  the  suit 
is  always  for  some  other  purpose,  as  incidental  to  which,  alimony  is 
granted,  (a)  But  whatever  the  direct  object  of  the  suit  may  have  been, 
it  was  plain  that,  as  far  as  it  depended  on  the  question  of  marriage, 
the  ecclesiastical  court  was  the  proper  tribunal :  and  the  observations 
of  Holt  on  this  point  can  therefore  only  be  looked  upon  as  dicta. 

These  two  cases,  and  that  of  Hay  don  t?.  Gould  {b\  were  referred  to 
in  Rex  i;.  LuiBngton  (c),  where  the  question  was,  whether  a  marriage 
solemnized  by  a  person,  who  at  the  time  was  erroneously  supposed  to 
be  in  orders,  was  sufficient  to  give  the  wife  a  settlement  in  the  hus- 
band's pariah*  The  question  was  similar  to  that  put  by  Lord  Stowell 
in  Hawke  r.  Corri(rf);  the  court  does  not  appear  to  have  expressed 
any  opinion  on  the  point,  and  declined  to  decide  it  on  the  ground  that 
it  waa  not  positively  stated  whether  the  person  who  had  performed 
the  ceremony  was,  or  was  not,  in  lioly  orders.  If  they  had  supposed 
a  contract  to  constitute  a  marriage,  the  inquiry  into  this  fact  would 
not  have  been  materiid. 

In  Lantour  v.  Teasdale  (^),  the  language  o(  Lord  Holt  in  the  cases 
before  referred  was  adopted ;  but  in  that  case  the  marriage  was  so- 
lemnized by  a  priest,  and  the  point,  therefore,  did  not  arise ;  and  it 
did  not  come  in  question  what  species  of  marriage  would  confer  the 
civil  rights  of  dower,  &c. 

The  elaborate  and  learned  judgment  of  Lord  Stowell,  in  the  case 
of  Dalrymple  v.  Dalrymple,  requires  more  attentive  consideration. 
His  Lordship  in  that  case  took  a  view  of  the  state  of  the  general 
canon  law  of  Europe  previous  to  the  Council  of  Trent.  At  that  time 
he  observed,  that  the  canon  law,  '^although,  in  conformity  to  the 
prevailing  theological  opinion,  it  reverenced  marriage  as  a  sacrament, 
still  so  far  respected  its  natural  and  civil  origin,  as  to  consider  that 
where  the  natural  and  civil  contract  was  performed,  it  had  the  full 
essence  of  matrimony  without  the  intervention  of  a  priest :  it  had, 
even  in  that  state,  the  character  of  a  sacrament ;  for  it  is  a  misappre- 
hension to  suppose  that  this  intervention  was  required  as  matter  of 


(a)  See  [p.  356.  of  toI.  II.  of  this  trea-         (c)  Burr.  Sett.  Cases,  232* 
tise,]  and  2  Ves.  Jun.  195.  (d)  Ante,  [p.  377.] 

(b)  Cited  antty  p.  [r»80.]  (<•)  8  Taunt.  830 ;  2  Marsh.  243. 
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necessity,  even  for  that  purpose,  before  the  Council  of  Trent.  It 
appears  from  the  histories  of  the  Council,  as  well  as  from  many  other 
authorities,  that  this  was  the  state  of  the  earlier  law,  till  that  Council 
jMSsed  its  decree  for  the  reformation  of  marriage.  The  consent  of 
two  parties  expressed  in  words  of  present  mutual  acceptance  consti- 
tuted an  actual  and  legal  marriage,  technically  known  by  the  name  of 
spansalia  per  verba  de  prtssenii ;  improperly  enough,  because  sponsalia^ 
in  the  original  and  classical  meaning  of  the  word,  are  preliminary 
ceremonials  of  marriage;  and,  therefore,  Brower  justly  observes, J«« 
pontifidum  nimis  laxo  significatu^  imo  etymologid  invitdj  ipsas  nuptias 
sponsalia  appellavit^'*  (a) 

If  this  passage  were  understood  as  implying  that  a  matrimonial 
union,  formed  by  consent  alone,  was  at  the  time  referred  to  univer- 
sally held  to  be  equally  complete  with  a  marriage  attended  with  ec- 
clesiastical solemnities,  it  would  certainly  be  ^ving  it  a  meaning  too 
wide,  and  probably  beyond  what  the  learned  judge  intended  to  express ; 
for  in  a  succeeding  passage  it  is  admitted,  that  different  rules  relative 
to  their  effect  in  point  of  legal  consequences  were  applied  to  maniages 
of  this  description  and  to  regular  marriages,  that  every  thing  was 
presumed  to  be  complete  and  consummated  in  substance,  but  not 
in  ceremony ;  and  the  ceremony  was  enjoined  to  be  undergone  as 
matter  of  order,  (b)  The  term  legal  marriages,  which  is  here  applied 
to  matrimonial  contracts,  seems  not  to  be  used  in  an  unqualified  sense 
or  as  implying  them  to  be  in  all  respects  complete. 

It  is  certain,  indeed,  from  Selden's  dissertation  on  the  point,  that 
long  before  the  Council  of  Trent,  an  opinion  had  been  very  generally, 
if  not  universally,  adopted  in  the  church,  that  though  the  contract 
of  the  parties  formed  the  substance  and  vinculum  of  the  marriage,  the 
sacerdotal  benediction  was  essential  to  render  it  complete,  (c)  Whether 


(fl)  2  Hagg.  64,  65. 

(5)  2  Hagg.  65. 

(«)  See  Selden,  Ux.  Eb.  lib.  it.  chap. 
28 :  see  also  Ayliffu^s  ParegOn,  p.  364, 
and  the  Constitutions  of  Leo,  and  Gotho- 
fred*8  Annotations :  Corp.  Jur.  Civ.  ed» 
1720,  vol.  ii.  p.  620.  The  latter  says, 
**Kon  est  matrimonium  cui  sacrorum 
benedictlo  defuit."  The  doctrine  is  as- 
cribed by  Selden  to  an  imitation  of  the 
Pagan  and  Jewish  customs.  It  was 
commonly  said  to  have  been  introduced 
into  the  church  as  matter  of  positive 


enactment,  by  a  decretal  epistle  of  Pope 
Evaristus,  in  the  second  century,  which 
was  referred  to  as  having  established 
*^incestum  haberi  connubium  cui  sa- 
cerdos  non  adfuisset  consecrassetque 
iUud.*'  Ux.  Eb.  tib.  supra.  And  though 
the  authenticity  of  this  epistle  is  ques- 
tioned by  Selden,  its  doctrine  wad 
adopted  by  several  writers  of  authority 
whom  ]ie  cites,  and  appears  to  have  met 
with  general  reception;  and  whatever 
its  origin  may  have  been,  it  was  quite 
natiirnl  that  a  notion  which  added  dig- 
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the  contract  alone  had  the  character  of  a  sacrament,  was  a  point  upon 
which  divines  differed,  (a)  The  decree  of  the  Council  of  Trent  con- 
tained a  declaration  of  the  previous  validity  of  clandestine  marriages,  (b) 
This,  however,  applied  more  immediately  to  marriages  had  without 
the  consent  of  parents,  than  to  unions  formed  without  spiritual  inter- 
vention, which  were  technically  designated  by  the  term  gponsoKa: 
and  if  this  declaration  did  comprise  unsolemnized  contracts,  stiU,  from 
the  manner  in  which  the  decree  was  prepared  and  passed,  its  incon- 
sistencies, the  opposition  it  encountered,  and  the  partial  reception 
which  it  met  with,  it  cannot  be  looked  upon  as  conclusive  evidence  of 
the  previous  opinions  of  the  church  (o) ;  and  giving  it  the  laigest 
construction  which  its  language  admits  of,  it  by  no  means  shows  that 
the  former  doctrine  placed  the  contract  or  sponsaUa  on  the  same 
footing  as  marriage  celebrated  by  a  priest. 

The  distinction  which  exists  is  exemplified  by  the  term  spansalia 
de  prcBsentiy  which  the  canonists  had  introduced  and  applied  to  present 
contracts  of  marriage,  as  distinguished  from  marriages  soleomized. 
The  term  was  not  known  to  the  civil  law :  as  by  that  law  a  present 
contract  constituted  a  marriage,  there  could  be  no  sponscJia,  except 
those  which  referred  to  a  future  period ;  and  the  term  sponscJia  de 
prcBsenti  was  therefore  often  objected  to  as  a  refinement  invented  by 
the  canonists,  (a)  Thus,  Swinburne  says  that  the  contract  deprtBsenii 
was  in  nature  and  substance  rather  matrimony  than  spousals;  and 
that  the  canonists,  though  they  invented  the  distinction,  yet  they 
oftentimes  made  no  difference,  or  very  little,  between  the  nature  and 
effects  of  spousals  de  prcBsenti,  and  of  matrimony  solemnized  and  con- 
summated, (d)  But  though  the  practical  effect  of  the  distinction  was 
in  many  respects  slight,  its  existence  and  acceptance  amongst  the 
canonists  is  proved  by  the  technical  description  of  unsolemnized 
contracts,  under  the  term  sponsaUa  (y*),  denoting  a  betrothment,  or 
an  inchoate  and  imperfect  union;  and  this  distinction  became  im- 


nity  to  the  dergj,  and  gave  to  the 
church  an  important  branch  of  jurisdic- 
tion, should  have  been  readily  embraced. 

(a)  See  Selden,  vb,  sup. :  Sanchez  de 
Matrimonio,  lib.  2.  disp.  6. 

(b)  See  3  Phill.  64. 

(r)  See  Father  Paul's  History  of  the 
Council  of  Trent,  book  viii. 

(d)  2  Ilagg.  65 ;  Heineccius,  £Iem. 
Jur.  Nat.  chap.  iL  sec.  30. 


(e)  P.  3.  9. 

(/)  ^*  Quemadmodnm  jure  Cnsareo, 
uti  etiam  plerumque  pontificio,  sponsalia 
sunt  ipsius  matrimonii  contractus  seu  sta- 
pulatio,  et  in  consuetudinem  illam  vitss 
repromissio,  nuptive  vero  quie  a  sponsa- 
libus  distinguuntur,  solennes  illsB  ritus 
insequentes  quibus  matrimonium  perfi- 
citur,  celebraturque."  Selden,  Ux.  £b. 
lib.  11.  ch.  1. 
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portant  where  the  tcmpoml  law^  as  in  England^  attributed  the  eivil 
cfTects  of  matrimony  only  to  those  marriages  which  were  legally 
complete. 

The  important  change  introduced  by  the  Council  of  Trent  was  in 
the  prospective  part  of  its  decree,  which  declared  that  marriages, 
unless  contracted  in  the  presence  of  a  priest  and  two  witnesses,  should 
be  entirely  void,  thus  destroying  the  effect  of  the  contract ;  the  former 
rule,  that  the  consent  of  the  parties  was  the  substance  of  the  marriage 
and  completed  the  vinculum^  was  annulled :  and  hence,  in  the  countries 
where  the  decree  of  that  Council  was  received,  the  intervention  of  the 
priest  become  necessary,  not  only  to  the  solemnization  of  marriage,  but 
tothe  bindingeffect  of  matrimonial  contracts  or  sponsalia.  Theapparent 
difference  between  Lord  Stowell's  judgment  and  other  authorities,  seems 
to  arise  from  his  Lordship  giving  the  title  of  marriage  to  what  was 
technically  known  under  the  name  of  sponsalia,  and  from  hb  referring 
more  to  that  which  constituted  the  vinculum,  than  to  that  which  was 
essential  to  make  the  marriage  in  aU  respects  complete.  In  attributing 
to  the  Council  of  Trent  the  rule  requiring  the  intervention  of  a 
priest  (a),  his  Lordship  can  only  be  understood  to  refer  to  the  decree 
having  made  that  intervention  necessary  to  form  the  vinculum,  the 
opinion  that  it  was  necessary  to  form  a  perfect  marriage  having  pre- 
vailed long  before. 

The  decree  of  the  Council  of  Trent  not  having  been  received  in 
England,  the  binding  effect  of  a  contract  entered  into  by  the  parties 
alone  was  still  preserved  here ;  and  there  is  no  reason  to  suppose  that 
the  doctrines  promulgated  by  that  Council  could  by  any  indirect  in- 
fluence have  led  our  courts  to  establish  the  rule  requiring  a  solemni- 
zation of  marriage  by  a  priest.  It  appears,  indeed,  from  several  of 
the  authorities  referred  to  above,  that,  previous  to  the  date  of  that 
Council,  that  rule  was  understood  to  exist  in  England ;  its  existence 
can  only  be  ascribed  to  doctrines  of  the  church  originating  at  an  earlier 
period. 

Lord  Stowell,  in  his  judgment,  proceeds  to  remark,  that,  ''at  the 
Reformation  this  country  disclaimed,  amongst  other  opinions  of  the 
Bomish  church,  the  doctrine  of  a  sacrament  in  marriage,  though  still 
retaining  the  idea  of  its  being  of  divine  institution  in  its  general 
origin ;  and  on  that  account,  as  well  as  of  the  religious  forms  that 
were  prescribed  for  its  regular  celebration,  an  holy  estate,  holy  ma- 

(a)  2  Hagg.  82. 


396  APPENDIX. 

trimony ;  but  it  likewise  retained  those  rules  of  the  canon  law  which 
had  their  foundation^  not  in  the  sacrament^  or  in  any  religious  view 
of  the  subject,  but  in  the  natural  and  civil  contract  of  marriage.  The 
ecclesiastical  courts,  therefore,  which  had  the  cognizance  of  matri- 
monial causes,  enforced  these  rules ;  and  amongst  others,  that  rule 
which  held  an  irregular  marriage,  constituted  per  verba  de  prcBsenti, 
valid  to  the  full  extent  of  avoiding  a  subsequent  r^ular  marriage 
contracted  with  another  person."  (a)  His  Lordship  afterwards  adds, 
that  "  the  common  law  certainly  had  scruples  in  applying  the  civil 
rights  of  dower  and  community  of  goods,  and  legitimacy,  in  the  cases 
of  these  looser  species  of  marriage."  (b)  These  passages,  though  not 
alluding  to  cases  such  as  those  of  Haydon  t?.  Gould,  and  not  explaining 
in  detail  the  extent  to  which  the  religious  view  of  the  nature  of  mar- 
riage continued  to  influence  the  proceedings  of  our  ecclesiastical  courts, 
are  not  in  substance  inconsistent  with  the  observations  here  offered. 
It  is  affirmed  only  that  the  contract  had  the  effect  of  vitiating  a  sub- 
sequent marriage  with  another,  and  the  proposition,  that  it  did  not 
confer  the  civil  rights  which  flow  from  a  legal  marriage,  is  not  disputed. 

It  will  be  observed,  that  in  the  passage  last  cited  from  Lord 
Stowell's  judgment,  as  well  as  in  the  passages  referred  to  in  Swin- 
burne (c),  the  rule  excluding  unsolemnized  contracts  from  the  civil 
privileges  of  legal  matrimony  is  attributed  to  the  doctrines  of  the 
common  law.  It  is  clear,  however^  that  the  common  law,  if  by  that 
be  meant  the  law  administered  by  the  temporal  courts,  interfered  no 
further  than  to  require  a  lawful  marriage  as  the  foundation  of  civil 
rights,  leaving  the  question  what  was  a  lawful  marriage  to  be 
determined  according  to  the  law  administered  by  the  ecclesiastical 
courts:  if  a  woman  united  to  a  man  by  contract  only,  without 
solemnization  in  facie  ecclesicBy  did  not  recover  dower,  it  was  only 
because  the  ecclesiastical  courts  refused  to  acknowledge  such  an 
Union  as  legitimum  matrimonium.  It  was  the  same  with  respect  to 
legitimacy,  which  depended  in  general  on  the  bishop*s  certificate. 
There  was  certainly  no  rule  by  which  the  civil  tribunals  required 
any  marriage  ceremonies,  except  those  which  the  ecclesiastical  courts 
considered  essential  to  constitute  lawful  matrimony. 

It  will  have  been  noticed  that  the  judgment  referred  to,  in 
speaking  of  the  sentences  enforcing  solemnization  in  pursuance  of 
contracts,  mentions  that  this  solemnization  was  enjoined  as  matter  of 

(a)  2  Hagg.  67.  (&)  Ibid.  68.  (r)  Ante,  p.  [379.] 
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order.  It  is  not^  however,  to  be  inferred  that  the  solemnization  was 
decreed  merely  for  the  sake  of  public  order  and  decorum :  for  it  is 
known  that  these  sentences  were  not  the  result  of  any  species  of 
public  prosecution,  but  that  they  were  made  in  suits  instituted  by 
one  of  the  contracting  parties,  desiring  the  benefit  of  the  contract^ 
and  for  that  purpose  calling  on  the  other  party  to  proceed  to 
solemnization.  The  common  practice  of  instituting  suits  for  this 
object  would  be  quite  inexplicable,  unless  the  authorities  be  correct 
in  stating  that  the  solemnization  was  essential  to  confer  the  privileges 
of  marriage. 

The  various  authorities  here  adduced  establish  the  proposition,  that 
according  to  the  law  administered  in  England  before  the  Marriage 
Act,  a  matrimonial  contract  de  prtssenti  was  essentially  distinct  from 
a  marriage  solemnized  by  a  person  in  holy  orders;  that  it  did  not 
confer  on  the  woman  the  right  to  dower ;  on  the  man  the  right  to 
the  woman's  property  ;  or  on  the  issue  the  rights  of  legitimacy ;  and 
that  it  did  not  render  a  subsequent  marriage  with  a  third  person  ipso 
facto  void  at  law,  though  it  formed  a  ground  for  a  sentence  annulling 
it  They  seem  also  to  show,  that,  according  to  the  ecclesiastical  law, 
the  contract  did  not  give  any  right,  except  to  call  for  a  performance 
of  it  by  actual  solemnization,  not  justifying  cohabitation,  and  not 
conferring  conjugal  rights ;  and  that  at  the  common  law  it  had  no 
effect,  though  in  cases  where  the  parties  cohabited,  and  were  reputed 
to  be  man  and  wife,  thb  might  be  sufficient  evidence  for  the  pur- 
poses of  some  actions  in  which  strict  proof  was  not  required,  (a) 


(a)  According  to  some  of  the  opinions 
given  in  evidence  in  Dolrjmple  v.  Dal- 
rymple,  2  Hagg.  Appendix,  p.  17,  etseq^ 
it  seems,  that  in  Scotland  solemnization 
of  marriage  in  facie  eccleaia  was  indis- 
pensable previouslj  to  the  Beformation, 
that  some  relaxation  of  this  rule  had 
been  introduced  by  the  statute  1503, 
ch.  77,  bj  which  marriage  by  habit  and 
repute  was  made  sufBcient  to  intitle  the 
widow  to  her  terce ;  and  that  the  law 
was  gradually  changed  by  the  new  doc- 
trines introduced  at  the  Reformation, 
For  some  time  it  continued  to  be  the 
practice  to  compel  a  party  who  had 
entered  into  a  contract  of  marriage  to 
complete  it  by  solemnization ;  this  hod 
been  abandoned,   and  other  modes  of 


constituting  marriage  were  admitted; 
but  upon  the  question  what  mode  was 
sufficient,  the  greatest  variety  of  opinion 
existed,  together  with  some  fluctuation 
of  decision,  until  the  law  was  settled  by 
the  cases  of  Dalrymple  o.  Dalrymple, 
and  M^Adam  v.  Walker.  Some  thoucrht 
that  a  mutual  declaration  of  present 
consent  in  private,  without  consumma- 
tion, constituted  a  marriage ;  but  it  was 
admitted  that  the  case  of  M^Adam  v. 
Walker  was  the  first  in  which  such  a 
marriage  was  established.  Others  \vero 
of  opinion,  that  if  there  were  no  cohabit- 
ation or  carnal  intercourse,  contract  or 
consent  alone  would  not  be  sufficient, 
and  that  either  .party  might  resile,  unless 
there  had  been  some  species  of  celcbra- 
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[It  has  lately  been  decided  by  the  House  of  Lords  In  the  case  of 
the  Queen  v.  Millis(rt),  and  by  the  Court  of  Exchequer  in  that  of 
Catherwood  w.  Caslon(6),  that  a  contract  of  marriage  per  verba  de 
prcBsentiy  although  indissoluble  between  the  parties  themselves, 
affording  to  either  of  the  contracting  parties  by  application  to  the 
spiritual  court  the  power  of  compelling  the  solemnization  of  an 
actual  marriage,  never  constituted  a  full  and  complete  marriage  in 
itself,  unless  solemnised  by  a  person  in  holy  orders.] 

The  marrLiges  of  Jews  and  Quakers  are  excepted  out  of  the 
operation  of  the  first  Marriage  Act,  as  well  as  of  that  now  in  force. 


tion,  though  without  defining  what  form 
was  to  be  observed,  and  allowing  that 
the  assistance  of  a  clergyman  might  be 
dispensed  with.  It  was  said  (with  sin- 
gular vagueness)  that,  rebus  integris^ 
marriage  could  "  only  be  constituted  by 
a  consent  adhibited  in  the  presence  of  a 
clergyman,  or  in  some  other  solemn  mode 
equivalent  to  actual  celehroJtion.^  2  Hagg. 
Appendix,  132  :  the  practice  in  Gretna 
Green  marriages,  of  going  through  the 
form  of  the  marriage  service,  was  pro- 
bably intended  to  conform  to  this  opi- 
nion. The  distinction  between  con- 
tracts de  preesenti  and  contracts  de 
futuro  was  not  admitted  by  all ;  but  it 
was  generally  agreed,  that  a  contract  or 
promise,  followed  by  a  copukL,  amounted 
to  marriage ;  and  some,  it  seems,  thought 
that  the  law  of  Scotland  would  look  with 
equal  indulgence  on  a  copula  antecedent 
to  the  contract  2  Hagg.  97,  Appendix, 
140.  On  the  other  hand,  it  was  thought 
by  some  that  a  contract,  or  prombe 
cum  copula^  would  be  defeated  by  a  sub- 
sequent regular  marriage  between  one 
of  the  parties  and  another  person.  The 
difference  between  the  laws  of  England 
and  Scotland,  in  this  respect,  may  be 
ascribed  partly  to  the  different  courses 
which  the  Reformation  took  in  the  two 
countries,  and  perhaps  partly  to  the 
jurisprudence  of  the  latter  having  been 
more  influenced  by  the  civil  law.  In 
Scotland,  the  abolition  of  episcopacy  in- 
troduced a  different  view  of  the  nature 
of  the  sacerdotal  office ;  the  doctrine  of 
the  distinct  and  indelible  character  of 


the  priesthood,  and  of  the  authority  en- 
trusted to  them  by  a  divine  commission, 
derived  through  successive  consecrations 
and  ordinations  from  the  apostolic  ages, 
was  not  retained:  and  this,  together 
with  the  change  of  the  ecclesiastical 
jurisdiction,  naturally  led  to  the  idea  that 
the  ministration  of  a  clergyman  could 
give  no  peculiar  efficacy  to  a  ceremony ; 
and  the  opinion  that  marriage  was  merely 
a  civil  contract  ultimately  prevailed.  In 
England,  the  church  departed  less  widely 
from  its  ancient  doctrines ;  episcopal 
jurisdiction  and  ordination  were  retained, 
and  the  doctrine  of  the  spiritual  nature 
of  marriage  was  never  lost  sight  of.  It 
is  probably  from  the  same  cause,  that 
another  important  distinction  between 
the  laws  of  the  two  countries  has  arisen : 
the  Scotch  law  allowing  divorces  a  vtncvlo, 
while  that  of  England  adheres  to  the 
doctrine  of  the  indissolubility  of  mar- 
riage, a  doctrine  founded  on  the  religious 
view  of  the  subject  [See,  as  to  mar- 
riages in  Scotland,  the  cases  of  Stewart 
V.  Menzies,  2  Rob.  App.  C.  Scotland, 
547 :  Reid  v,  Laing,  1  Shaw,  Scotch 
Appeals,  440:  Robertson  r.  Crawford, 
3  Beav.  102:  Macneil  o.  Macgregor,  1 
Dow  &  C.  208 :  Hoggan  ».  Cragie,  Rob. 
&  Maclean,  943 :  Reg.  o.  Dent,  1  Car. 
&  K.  97  :  and  the  4  &  5  W.  4.  c.  28.] 

[(a)  10  CI.  &F.  534;  7  Jut.  91 1.982; 
8  Jur.  717.] 

{(h)  13  Mees.  &  W.  261 ;  13  Law  J. 
N.  S.  Ex.  1076;  8  Jur.  1076:  see, 
however,  a  discussion  of  the  cases  in  the 
Law  Review,  vol.  2.  p.  136.] 
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The  exception  id  confined  to  cases  where  both  the  parties  are  Jews  or 
Quakers,  (ff) 

With  respect  to  the  Jews^  it  appears  that  their  marriages  have  at 
all  times  been  celebrated  according  to  the  rites  of  their  own  religion, 
%d  the  legal  validity  of  such  marriages  has  been  recognized  in 
various  cases  as  well  before  (i)  as  since  (c)  the  Marriage  Act.  And 
questions  arising  upon  them  are  determined  bj  the  Jewish  law, 
which  is  ascertained  in  the  same  manner  as  a  foreign  law,  by  the 
testimony  of  its  professors,  (d) 

This  exception  to  the  general  law  has  probably  arisen  from  the 
peculiarities  attending  the  state  of  the  Jewish  nation  in  England ; 
having  always  been  looked  upon  as  a  distinct  people,  and  having  for 
a  long  time  been  treated  rather  as  aliens  than  as  native  subjects. 
During  the  earlier  periods  of  their  residence  in  England,  they  were  so 
£ftr  severed  from  the  rest  of  the  inhabitants  as  to  be  subjected  to  a  dis* 
tinct  judicature,  r^ulated  to  a  certain  extent  by  their  own  laws,  (e) 

The  cases  of  Lindo  v.  Belisario,  and  Goldsmid  r.  Bromer,  show, 
that  whatever  may  have  been  the  origin  of  the  exemption  of  Jewish 
marriages  from  the  general  law,  it  has  not  arisen  from  an  opinion, 
that  a  present  contract  alone  constituted  a  marriage,  and  that  the 
form  of  solemnization  was  therefore  immaterial.  In  each  of  those 
cases,  it  was  clear  that  what  had  passed  amounted  to  a  contract  per 
verba  de  prtBsentif  and  that  it  was  looked  on  by  the  parties  as  an 
actual  marriage:  in  the  latter  case  consummation  had  followed. 
The  substance  of  the  matrimonial  contract  was  complete;  but  in 


(a)  Jones  v.  Roblnflon,  2  Phill.  2S5. 
[See  vol.  L  p.  4.  of  this  treatise.] 

(l/)  Andreas  v,  Andreas,  1  Hagg. 
Appendix,  9,  note :  La  Costa  v.  Villa 
Beal,  1  Hagg.  242,  note :  see  Franks  v. 
Martin,  5  Bro.  F.  C.  151.  155. 

(c)  D'Aguilar  v.  D'Aguilar,  1  Hagg. 
134,  note:  Yigevena  v,  Alvarez,  ibid. 
Appendix,  7,  note:  Lindo  v.  Belisario, 
1  Hagg.  216  :  Goldsmid  v.  Bromer,  ibid. 
324 :  Horn  v.  Noel,  1  Campb.  61 : 
1;Moss  v.  Smith,  1  Man.  &  6.  229: 
D'Aguilar  v.D'Aguilar,!  Hagg.  Eccl.R. 
773.] 

(d)  Lindo  v.  Belisario :  Goldsmid  v, 
Bromer,  ub,  supra. 

(e)  Mad.  Hbt.  £xch.  chap.  7.  sec.  3. 
See  2  Hagg.  217,  note:  2  Swan.  505, 


note,  and  Prynne^s  Short  Demurrer  to 
the  Jews*  long  discontinued  barred  re- 
mitter into  England.  It  seems  that  the 
wife*s  right  to  dower,  and  the  descent  of 
lands,  were  governed  by  the  Jewish  law. 
Prjnne  gives  a  writ  to  the  justices  of 
the  Jews,  in  23  Hen.  3.,  directing  them 
to  put  the  two  sons  of  one  Samuel,  a  de- 
ceased Jew,  into  possession  of  his  lands 
and  chattels,  on  payment  of  a  fine,  *' salvo 
uxori  ejusdem  Samuelis  rationabili  dote 
sud,  secundum  legem  et  consuetudinem 
Judflsorum,**  p.  27.  By  letters  patent 
in  54  Hen.  3.,  the  King  confirmed  to  a 
Jew  a  house  in  London,  devised  to  him 
by  his  father  by  a  will,  "  secundum 
consuetudinem  Judaism!  nostri,*'  p.  65. 
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each  of  these  cases,  the  sentence  of  nullity  was  pronouncedj  on  the 
ground  of  the  ceremony  being  imperfect  according  to  the  Jewish  law. 
These  marriages,  therefore,  are  not  supported  as  contracts :  a  com- 
pliance with  the  Jewish  ceremonials  being  essential  to  their  validity. 

It  is  less  easy  to  ascertain  what  principles  of  law  are  now  to  be 
applied  to  the  marriages  of  Quakers.  The  question  must,  in  a  great 
measure,  depend  on  the  state  of  the  law  previous  to  the  statute  26 
Geo.  2.,  with  feference  to  marriages  of  protestant  dissenters,  celebrated 
in  their  own  congregations :  and  it  does  not  appear  that  there  has 
been  any  solemn  decision  on  this  point,  excepting  in  the  case  of 
Haydon  v,  Gould. 

In  a  case  in  Levinz  (a),  which  occurred  a  few  years  after  the 
Toleration  Act,  it  appeared,  that  a  marriage  between  two  protestant 
dissenters  (who  had  taken  the  oaths,  and  made  the  declaration  ac* 
cording  to  that  act),  had  been  celebrated  in  their  own  congregation  : 
they  had  afterwards  been  libelled  against  in  the  ecclesiastical  courts 
and  pleaded  this  matter  by  way  of  defence ;  but  the  court  refused  to 
admit  it  A  motion  was  then  made  for  a  prohibition,  and  Levinz  says 
that  it  was  agreed  that  a  prohibition  should  go,  and  that  the  plaintiff 
should  declare  on  the  prohibition,  so  that  upon  a  demurrer  the  law  might 
be  tried.  It  does  not  appear  whether  this  case  received  an  ultimate 
decision,  (i) 

It  was  followed  by  the  case  of  Haydon  v.  Gould,  which  tends 
strongly  to  show,  that  the  question  raised  in  Hutchinson  v.  Brooke* 
banke  was  not  settled  in  favour  of  the  validity  of  dissenters'  marriages. 
It  does  not,  indeed,  appear  whether  the  parties  in  Haydon  r.  Gould 
had  taken  the  oaths  and  subscribed  the  declaration  required  by  the 
Toleration  Acts :  but  the  case  seems  always  to  have  been  looked  upon 
as  a  decision  applicable  to  such  marriages  generally.  Thus  it  is  said, 
in  one  statement  of  that  case,  that  "the  act  of  7  &  8  Will.  3. 
chap.  35,  seems  to  put  this  matter  out  of  all  doubt,  which  lays  a 
penalty  on  clergymen  in  orders,  if  they  celebrate  marriage  in  a  clan- 
destine manner;  for  if  the  same  privileges  attended  marriages 
solemnized  by  the  dissenters,  as  those  celebrated  according  to  the 
church  of  England,  how  easily  would  that  act  be  evaded,  or  rather 
rendered  of  no  effect.  There  would  then  be  no  occasion  for  licence 
or  banns,  for  making  oath,  or  giving  security  that  there  were  no  legal 


(a)  Hutchinson    v.  Brookebankc,  3         (b)  Sec  1  Hagg.  Appendix,  7. 
Lev.  376. 
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impediments;  but  every  one  might  do  what  was  right  in  his  own 
eyes,  who  should  get  himself  admitted  of  a  dissenting  congregation."  (a) 

In  the  case  of  Green  v.  Green  (i),  a  Quaker  marriage  seems  to 
have  been  thought  not  sufficient  to  intitle  to  the  restitution  of  conjugal 
rights.  In  another  case(e),  in  the  year  1730,  tho  libel  pleaded  a 
marriage  had  in  the  manner  usually  observed  amongst  the  Quakers, 
by  public  declaration  at  their  monthly  meetings,  and  that  notwith- 
standing the  defendant  had  refused  to  solemnize  and  consummate. 
The  defendant  admitted  the  contract,  alleging  it  to  be  conditional. 
There  were  two  sentences  against  him  in  the  consistory  of  Durham, 
and  afterwards  at  York.  It  seems  that  there  was  an  appeal  to  the 
delegates,  the  result  of  which  does  not  appear ;  but  as  far  as  the  case 
went,  this  species  of  marriage  was  treated,  as  standing  only  on  the 
footing  of  a  contract. 

The  argument  which  has  been  drawn  from  the  Toleration  Act  cer- 
tainly receives  some  countenance  from  the  judgment  of  Sir  J.  Nicholl 
in  the  case  of  Kemp  r.  Wickes,  where  the  question  was,  whether 
baptism  by  a  dissenting  mimster  was  sufficient  to  intitle  the  party  to  the 
rites  of  burial  according  to  the  forms  of  the  church.  It  was  decided, 
that  baptbm  by  a  layman  would  have  been  sufficient  for  this  purpose; 
and  it  was  not,  therefore,  necessary  to  consider  whether  the  perfoi*m- 
anoe  of  the  ceremony  by  a  dissenting  minister  would  be  looked  upon 
in  law  as  different  from  a  performance  of  it  by  a  layman.  But  Sir 
J.  Nicholl  appeared  to  think,  that  this  question  might  be  materially 
affected  by  the  Toleration  Act,  and  thought  that  dissenting  ministers 
being  now  legalized,  it  could  not  be  said  that  rites  and  ceretnonies 
performed  by  them  were  not  such  as  the  law  could  recognize  in  any 
court  of  justice,  (d) 

On  the  other  hand,  it  is  to  be  observed,  that  it  was  plainly  not  the 
meaning  of  the  Toleration  Act  to  confer  on  dissenters  any  thing 
heyond  an  immunity  from  the  penalties  to  which  they  were  before 
subjected :  as  Lord  Hardwicke  observes,  it  gives  no  new  right,  but 
only  an  exemption  from  the  penal  laws,  {e)  It  would  therefore  be 
difficult  to  maintain  that  this  act  could  give  to  the  religious 
ceremonies  of  dissenters  any  additional  efficacy  in  conferring  the  civil 

(a)  2  Bum's  Ecclesiastical  Law,  472 :         (d)  Judgment  of  Sir  J.  Nicholl,  upon 

see  also  Browne's  Civil    Law,  vol.  I,  the  admission  of  articles  in  Kemp  ». 

p.  75n.  Wickes,  London,   1810;    Butterworth, 

(6)  1  Hagg.  Appendix,  9,  note.  see  p.  36. 

(c)  Dodgson  V.  Haswell,  ibid.  (e)  2  Swan.  490,  note :  see  3  Mer.  405. 

VOL.  n.  D  D 
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rights  of  marriage,  though  it  might  perhaps  form  a  ground  for  con- 
tending, as  in  Hutchinson  r.  Bro<jkeT)anke,  that  such  marriages  and 
cohabitation  after  them  were  no  longer  punishable.  The  spiritual 
court,  however,  in  that  case  refused,  as  it  seems,  to  admit  the  plea, 
even  for  the  purpose  of  defence,  and  the  Irish  statute  11  Geo.  2. 
chap.  10,  sec  3  (a),  proves  that  the  Toleration  Aet  in  that  country 
(which  corresponds  with  the  English  Act)  was  not  considered  to 
justify  the  cohabitation  of  dissenters  married  according  to  their  own 
forms.  The  cases  of  Haydon  ».  Gould,  Green  r.  Green,  and  Haswell 
V.  Dodgson,  are  much  opposed  to  the  notion,  that  such  marriages  had 
acquired  for  other  purposes  any  force  beyond  that  of  contracts.  In 
Collins  r.  Jessot,  and  Wigmore's  case,  they  are  treated  as  contracts 
only.  The  statute  7  &  8  Will.  3.  (passed  shortly  after  the  case  of 
Hutchinson  r.  Brookebanke)  indicates  that  at  that  time  their  validity 
was  not  acknowledged :  the  subsequent  statute  10  Anne,  e.  19,  in 
omitting  to  notice  any  marriages  except  those  solemnized  by  priests, 
raises  a  similar  inference.  And  the  opinions  extracted  above,  from 
Wood  and  Buller,  only  speak  of  such  marriages  as  being  good  for  the 
purpose  of  actions  where  their  legality  did  not  come  in  question. 

The  Irish  43tatute  21  &  22  Geo.  3.  chap.  25  (b\  was  in  form 
declaratory,  but  it  is  clear  that  it  in  fact  introduced  a  new  law.  This 
appears  from  the  previous  statute  11  Geo.  2.  A  learned  writer 
before  referred  to,  who  states  the  general  matrimonial  law  of  Ireland 
to  require  the  intervention  of  a  priest,  considers,  indeed,  that  the 
marriages  of  dissenters  had,  before  the  statute  21  &  22  Geo  3., 
acquired  validity  for  some  purposes.  He  states  (c),  that  such  mar- 
riages, if  solemnized  according  to  their  own  rites,  and  if  both  parties 
were  of  the  same  persuasion,  were  good  to  all  civil  effects ;  for  instance, 
to  support  an  ejectment  where  legitimacy  came  in  question,  or  an 
action  for  criminal  conversation ;  but  that,  if  they  came  to  intitle 
themselves  to  any  rights  in  the  ecclesiastical  courts,  as  to  administra- 
tion, they  must  prove  a  marriage  according  to  the  ecclesiastical  law : 
for  the  latter  point  he  refers  to  Haydoh  v,  Gould.  It  does  not,  how- 
ever, appear,  whether  this  partial  exception  to  the  general  law  was 
supposed  to  have  originated  with  the  Toleration  Act,  or  upon  what 
foundation  it  stood.  It  may  probably  be  referred  to  those  distinctions 
in  the  rules  of  evidence  which  have  been  alluded  to  above.  Upon  any 
other  principle,  it  would  be  difficult  to  account  for  the  distinction  sup- 

(fl)  Ante,  p.  [382.]  (c)  Browne's  Civil  Law,  vol.  1.  p.  75. 

(b)  ArUt,  p.  [382.]  note. 
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posed  between  the  species  of  marriage  siifScient  for  the  purposes  of  an 
ejectment,  and  that  required  by  the  law  of  the  ecclesiastical  courts 
for  the  purposes  of  their  proceedings.  The  question  of  legitimacy  in 
a  real  action  would  necessarily  depend  directly  on  the  rules  of  the  spi- 
ritual law ;  and  it  would  have  been  singularly  anomalous,  if  there  had 
been  one  law  of  legitimacy  in  real  actions,  and  another  in  ejectment. 

These  remarks  refer  to^  the  marriages  of  dissenters  in  genei-al 
before  the  Marriage  Act ;  but  some  of  the  views  which  might  then 
have  been  adopted  with  reference  to  other  sects  could  not  be  applied 
to  the  case  of  the  Quakers.  Their  'mode  of  celebrating,  or  rather  of 
declaring  a  marriage,  partaking  scarcely,  if  at  all,  of  the  nature  of  a 
religious  ceremony,  would  have  rendered  it  more  difficult  to  distinguish 
their  marriages  from  mere  contracts.  And  if  the  opinion  hinted  at 
in  Kemp  v.  Wickes  (a),  that  the  Toleration  Act  gave  a  new  character 
to  dissenting  ministers,  could  be  carried  to  the  extent  of  contending 
that  it  placed  religious  ceremonies  performed  by  them  on  the  same 
footing,  in  point  of  legal  effect,  with  those  performed  by  persons  in 
orders,  this  argument  could  not  be  urged  in  support -of  ^  marriages  of 
Quakers,  as  their  practice  does  not  admit  any  distinct  minister.  For 
the  same  reason,  the  terms  of  the  Irish  statutes  11  6eo«  2.  chap.  10, 
and  21  &  22  Geo.  3.  chap.  25,  do  not  in  strictness  include  Quakers : 
they  speak  only  of  matrimonial  contracts  entered  into  before  dis- 
senting ministers  or  teachers,  and  of  marriages  solemnized  by  them. 

But  another  view  of  this  question,  as  it  i-egards  the  present  state 
of  the  law,  arises  from  the  clause  introduced  into  the  first  Marriage 
Act,  and  repealed  in  the  subsequent  acts,  by  which  the  marriages  of 
Quakers  are  excepted.  This  clause  may,  perhaps,  be  looked  upon  as 
a  legislative  recognition  of  the  validity  of  these  marriages,  indirectly 
legalizing  them ;  and  there  are  some  expressions  to  be  found  favour^ 
able  to  this  view,  (i)  If,  however,  these  marriages  were  previously 
invalid,  or  valid  only  to  a  certain  extent,  it  is  not  very  obvious  that 
additional  efficacy  could  be  given  to  them  by  a  statute  declnriug  that 
nothing  therein  contained  shall  extend  to  them.  If  this  had  been  the 
design  of  the  legislature,  different  expressions  would  have  been  used ; 
the  exception  was,  no  doubt,  made  from  its  being  known  that  the 
scrupulous  adherence  of  the  Quakers  to  their  own  tenets,  precluded 
the  expectation  of  their  conforming  to  the  regulations  of  the  Act ; 
and  the  intention  most  probably  was  to  leave  their  marriages  in  their 

(a)  Ante,  p.  [401.]      (6)  See  1  Hagg.  App.  8 ;  2  Phil.  285 ;  2  Burn's  Eccl.  L.  48G. 
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previous  condition  to  be  judged  of  by  the  previous  law,  and  with  that 
qualified  and  doubtful  validity  which  they  were  then  considered  to 
jiOssess.  Thu3  it  has  been  seen  that,  according  to  6ome  opinions, 
these  marriages  were  at  that  time  valid  for  some  purposes  only :  and 
if  those  opinions  were  correct,  it  would  be  very  difficult  to  maintain 
that  the  Marriage  Act  has  rendered  them  valid  for  any  other  purpose* 

The  weight  of  the  authorities  seems,  however,  to  show,  that  although 
persons  claiming  under  these  marriages  might  succeed  by  means  of 
indirect  and  presumptive  evidence,  yet  that  the  law  did  not  recognize 
their  validity,  and  that  their  only  legal  effect  was  derived  from  their 
being  contracts  de  prceserUiy  which  might  be  enforced  by  the  spiritual 
courts,  till  that  jurisdiction  was  taken  away  by  the  Marriage  Act.  If 
tliis  conclusion  be  correct,  it  will  follow  that  the  Act,  unless  it  has  legal- 
ized the  marriages  of  Quakers,  has  deprived  them  of  that  effect  which 
they  previously  had.  It  is  plain,  however,  that  it  was  not  iatended 
to  render  them  less  effectual  than  before :  and  this  may  be  urged 
in  favour  of  the  opinion,  that  the  Act  has  operated  ta  confirm  them. 

Since  the  Act,  the  validity  of  the  marriages  of  Quakers  does  not 
appear  to  have  come  in  question,  at  least  not  in  any  reported  case,  [(a)] 
This  has  probably  arisen  from  their  prudent  and  peaceful  habits,  and 
perhaps  partly  from  the  circumstance  of  its  not  being  either  the 
interest  of  any  members  of  their  own  families,  or  the  disposition  of 
the  crown,  to  raise  the  objection.  If  the  law  on  this  subject  should 
not  be  fixed  by  a  legislative  measure,  and  if  the  question  should  call 
for  a  judicial  decision,  the  Courts  would  no  doubt  be  strongly  inclined^ 
upou  obvious  principles  of  reason  and  justice,  as  well  as  from  the 
number  and  respectability  of  the  persons  interested,  to  support  these 
marriages,  whatever  difficulty  there  may  be  in  finding  grounds  upon 
which  their  validity  ,can  be  reconciled  with  the  former  law :  perhaps 
the  least  objectionable  mode  of  sustaining  them  would  be  to  consider 
the  saving  clause  in  the  Marriage  Act  as  a  recognition  precluding  the 
inquiry  into  their  former  conditiou. 

Supposing  the  decision  on  the  general  question  of  the  legality  of  the 
naarriages  of  Quakers  to  be  in  their  favour,  the  ground  on  which  that 
decision  maj  proceed  will  influence  some  other  questions  which  may 
arise.  If  it  should  proceed  upon  the  notion  that  they  had  before  the 
Act  acquired  validity  for  some  purposes,  it  will,  upon  that  supposition, 
be  at  least  doubtful  whether  they  can  now  be  held  to  confer  all  the 

1(a)  A  case  has  lately  occurred  at  Nisi  Prius,  see  p.  386.  ante,'] 
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rights  of  marriage.  If  the  decision  should  proceed  upon  the  argument 
deduced  from  the  Toleration  Act,  it  will  be  a  question  whether  the 
parties  must  not  be  shown  to  have  brought  themselves  within  that 
Act,  hj  subscribing  the  declaration  which  it  requires,  (a)  It  is  also 
at  present  uncertain  what  may  be  decided  as  to  the  particular  mode 
in  which  a  marriage  may  be  constituted  between  Quakers,  whether 
the  mere  contract  or  engagement  of  the  parties,  without  public  cere 
monial  or  parental  consent,  be  sufficient,  or  whether  an  observance  of 
any  forms  be  essential ;  nor  does  there  seem  to  be  any  certain  rule 
for  determining  what  is  the  proper  form,  or  what  degree  of  departure 
from  it  may  be  fatal :  varieties  of  opinion  and  practice  may  exist  at 
different  times,  and  in  different  congregations :  and  there  is  not,  as 
amongst  the  Jews,  any  ancient  and  settled  law,  which  can  be  referred 
to  for  the  decision  of  such  questions.  (6) 


By  the  statute  3  Gca.  4.  c  75,  marriages  which  had  been  solem- 
nized by  license  obtained  without  the  proper  consent,  and  which 


(a)  The  statute  52  Geo.  3.  c.  165, 
dispenses  with  the  oath  and  declaration 
as  to  Dissenters  in  general,  and  extends 
the  benefit  of  the  Toleration  Act  to 
persons  preaching  at  or  resorting  to 
meeting-houses  duly  registered.  But 
this  statute  does  not  extend  to  Quakers. 

(6)  The  expediency  of  settling  the 
doubta  relative  to  the  marriages  of 
Quakers,  by  a  declaratory  law,  is  under- 
stood to  have  been  intimated  by  a  high 
authority  in  the  House  of  Lords,  during 
the  last  session  of  Parliament  [1SZ6]. 
There  are  some  other  parts  of  the  law  of 
marriage  in  this  kingdom,  to  which  the 
attention  of  the  legislature  might  also  be 
beneficially  directed.  With  respect  to 
Jewish  nuirriages,  it  is  singular  that  a 
law,  by  which  a  marriage  may  be  an- 
nulled on  proof  that  a  person  has  eaten 
meats  forbidden  to  that  nation,  stirred  a 
fire,  or  snufied  candles  on  a  Saturday, 
1  Hagg.  324,  should  have  been  so  long 
allowed  to  exist;  and  few  can  doubt 
that  our  courts  ought  to  be  relieved  from 
the  necessity  of  administering  such  a  law. 
With  respect  to  Scotland,  whatever  dif- 
ference of  opinion  there  may  be  as  to 
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the  policy  of  controlling  the  choice  of 
minors,  it  must  be  admitted  by  all,,  that 
the  variety  and  uncertainty  of  the  evi- 
dence by  which  marriage  may  in  that 
country  be  established,  is  calculated  to 
produce  great  insecurity  and  confusion. 
And  the  difierence  between  the  law  of 
divorce,  as  administered  in  Scotland  and 
in  England,  has  introduced  much  un- 
certainty, and  some  strange  anomalies. 
See  Lolley^s  case,  Russ.  and  Ryan*s 
Crown  Cases,  p.  237,  and  Tovey  ». 
Lindsey,  1  Dow,  117.  [See  also  Con- 
way, otherwise  Beazley  o.  Beazley,  S 
Hagg.  Eccl.  R.  639 :  Warrender  v.  War- 
render,  9  Bligh,  N.  R.  89 ;  2  CI.  &  F. 
488.  As  to  the  efiect  of  a  foreign 
divorce  upon  a  marriage  solemnized  in 
England,  see  McCarthy  v.  Decaix^  2 
Russ.  &  M.  615.]  In  Ireland,  the  law 
by  which  the  validity  of  a  maiTiage  dc-» 
pends,  in  many  cases,  on  the  religion  of 
the  parties,  besides  opening  a  door  to  the 
most  infamous  frauds,  occasions  frequent-- 
ly  similar  uncertainty,  from  the  ques- 
tion turning  on  a  point,  as  to  which  there 
must  oflen  be  an  absence  of  clear  proof. 
See  2  Addams,  471,  and  Irish  T.  R.  259. 
3 
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were  therefore  void  under  the  statute  26  Geo.  2.  c.  33,  were  ren- 
dered valid  in  cases  where  the  parties  had  continued  to  cohabit  (a) 
until  the  death  of  one  of  them,  or  until  the  passing  of  the  Act,  or 
where  they  had  only  discontinued  their  cohabitation  for  the  purpose 
of  or  during  the  pendency  of  any  proceedings  touching  the  validity 
of  such  marriage.  The  Act  excepted  cases  where  the  invalidity  of 
the  marriage  had  been  declared  by  any  Court  of  competent  juris- 
diction, or  established  upon  the  trial  of  any  issue,  or  acted  upon  by 
any  judgments,  decrees,  or  orders  of  Court,  or  where  either  of  the 
parties  had,  during  the  life  of  the  other,  lawfully  intermarried  with 
another  person  [(6)] ;  and  it  provided  that  where  any  property,  real  or 
personal,  had  been  possessed,  or  any  title  of  honour  enjoyed,  on  the 
ground  of  the  invalidity  of  any  such  marriage,  the  right  and  interest 
in  such  property,  or  title  of  honour,  should  not  be  affected.  These 
retrospective  provisions  did  not  include  marriages  by  banns,  and, 
therefore,  marriages  which  were  invalid  under  the  former  law,  from 
the  banns  not  having  been  duly  published,  are  still  void,  (c) 

The  statute  3  Geo.  4.  c.  75,  also  contained  provisions  with  respect 
to  future  marriages.  These  [with  the  exception  of  the  retrospective 
clause  (c/)],  together  with  the  old  Marriage  Act,  26  Geo.  2.  c  33, 
have  been  repealed  by  the  late  Act  4  Geo.  4.  c.  76,  which  [with 
the  6  &  7  W.  4.  c.  85,  explained  and  amended  by  1  Vic.  c.  22.] 
comprises  the  enactments  that  now  regulate  marriages  in  this  coun- 
try.  [(.)] 

The  first  section  of  this  statute  repeals  the  former  Acts;  the 
second  prescribes  the  mode  of  publishing  banns,  and  of  performing 
the  ceremony,  nearly  in  the  same  terms  as  the  old  Act  The  third, 
fourth,  fifth,  and  sixth  sections  enable  the  bishop  of  the  diocese,  with 
the  consent  of  the  patron  and  incumbent,  to  authorize  the  publication 
of  banns,  and  the  solemnization  of  marriage,  in  other  chapels ;  and 
the  laws  respecting  registers  are  extended  to  such  chapels.  The 
next  two  sections  are  borrowed  from  the  old  Act :  the  seventh  pro- 


(a)  See  Bridgwater  v,  Crutchlcj,  1         (c)  Stanhope  v,  Baldwin,  1  AddamB, 

Addams,  473.     [As  to  what  has  been  93. 

held  to  be  cohabitation  under  this  act,         1(d)  Rose    v.  Blakemore,    Ryan    & 

see  King  r.  Jansom,  3  Add.  277  :  Toole  Mood.  N.  P.  383.] 
r.  Poole,  2  Cromp.  &  Jer.  66  ;  2  Tyr.         [(e)  So  much  of  the  4  G  4.  c.  76,  as 

77 ;  Younge  £q.  £z.  331.]  relates  to  registration  has  been  repealed 

1(b)  This  section  is  retrospective  only:  by  the  6  &  7  W.  4.  c.  86.  sec.  1 :  and  see 

Rex.  r,  Inhab.  of  St.  John  Delpike,  2  B.  7  W.  4.  c.  1.  sec.  1 .] 
&  Ad.  226.] 
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vides  that  seven  days'  notice  of  the  names  of  the  parties,  their  places 
of  abode,  and  the  time  (^  their  residence,  shall  be  given  to  the 
minister  before  publication  of  banns;  and  the  eighth  exempts  the 
minister  from  punishment  for  marrying  minors  without  the  consent 
of  parents  or  guardians,  unless  with  notice  of  their  dissent,  (a)  By 
the  ninth  section,  if  the  marriage  be  not  had  within  three  months 
after  the  complete  publication  of  banns,  they  must  be  republished  in 
the  same  manner.  By  the  tenth,  licenses  are  only  to  be  granted  for 
marrying  where  one  of  the  parties  has  resided  for  fifteen  days.  By 
the  eleventh  section,  if  a  caveat  be  entered  against  the  grant  of  a 
license,  it  is  not  to  be  granted,  until  the  matter  has  been  examined 
by  the  judge  out  of  whose  office  it  is  to  issue.  The  twelfth  section 
enacts,  that  paiishes  not  having  any  church  or  chapel,  and  extra 
parochial  places^  not  having  chapels  in  which  banns  may  be  pub- 
lished, shall  be  deemed  to  belong  to  any  adjoining  parish  or  chapelry. 

The  thirteenth  section  provides,  that  when  a  church  or  chapel  is 
disused,  from  being  under  repair,  or  from  being  taken  down  to  be 
rebuilt,  the  banns  may  be  published  in  any  place  within  the  pari^ 
or  chapelry  licensed  by  the  bishop  for  the  performance  of  divine 
service^  or  in  the  church  or  chapel  of  any  adjoining  parish  or 
chapelry ;  where  no  place  is  so  Ucensed,  the  marriage  may  be  solem- 
nized in  such  adjoining  church  or  chapel ;  and  marriages  heretofore 
solemnized  in  other  places  within  parishes  or  chapelries,  on  account 
of  the  church  or  chapel  being  under  repair  or  taken  down  to  be 
rebuilt,  are  not  on  that  account  to  be  questioned,  (b) 

The  fourteenth  section  enacts,  that  previous  to  the  grant  of  a 
license,  one  of  the  parties  shall  swear  to  his  or  her  belief  that  there  is 
no  lawful  impediment,  and  to  their  residence ;  and  also,  where  either 
of  the  parties,  not  being  a  widow  or  widower,  is  under  the  ag^  of* 
twenty-one,  that  the  consent  of  the  persons  whose  consent  is  required 
by  that  Act  has  been  obtained ;  but  it  is  provided,  that  if  there  shall 
be  no  such  person  or  persons  having  authority  to  give  such  consent, 
then,  upon  oath  made  to  that  effect  by  the  party  requiring  such 
license,  it  shall  be  lawful  to  grant  such  license  notwithstanding  th^ 
want  of  any  such  consent. 


(a)  Formerly  the  minister  was  liable         (b)  See  Stollwood  ».  Tredger,  2  Phill, 
to  censure  in  the  ecclesiastical  courts     287,  and  stat.  5  Geo.  4.  c.  72,  cited  post, 
for  marrying  without    the  consent  of 
parents,  though  ignorant  of  their  dissent. 

Bridgen*s  case,  2  Bum.  £ccl.  Law,  432.  ' 
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By  the  fifteenth  section^  no  bond  or  other  security  is  to  be  required 
on  granting  licenses.  The  sixteenth  declares  that  the  father,  if 
living,  of  any  minor,  not  being  a  widower  or  widow,  or  if  the  father 
shall  be  dead,  the  guardian  or  guardians  of  the  person  of  the  party 
lawfully  appointed,  or  one  of  them ;  and  if  none,  then  the  mother  of 
such  party,  if  unmarried ;  and  if  there  shall  be  no  mother  unmairied, 
then  the  guardian  or  guardians  of  the  person  appointed  by  the  Court 
of  Chancery,  if  any,  or  one  of  them,  shall  have  authority  to  give 
consent  to  the  marriage ;  and  such  consent  is  thereby  required, 
unless  there  shall  be  no  person  authorized  to  give  such  consent,  [(<k)] 

The  seventeenth  section  provides  that  where  the  father  is  nan 
compos  mentis^  or  where  the  guardian  or  mother,  whose  consent  is 
requisite,  is  non  compos  mentis,  or  beyond  the  seas,  or  unreasonably 
refuses  to  consent,  the  Court  of  Chancery  may  authorise  the 
marriage.  This  clause  corresponds  with  that  in  the  old  Act,  but  is 
extended  to  the  case  of  the  father  being  lunatic  [(&)] 

The  eighteenth  section  provides  for  the  oath  of  office  to  be  taken, 
and  the  security  to  be  given  by  the  surrogates  deputed  to  grant 
licenses:  by  the  nineteenth,  licenses  are  to  be  in  force  for  three 
months  only ;  and  by  the  twentieth,  the  power  of  the  Archbishop  of 
Canterbury  to  grant  special  licenses  is  preserved.  The  twenty-first 
makes  it  felony,  punishable  by  fourteen  years'  transportation, 
knowingly  and  wilfully  to  solemnize  matrimony  in  any  other  place 
than  a  church  or  chapel,  wherein  banns  may  be  lawfully  published, 
or  at  any  other  time  than  between  the  hours  of  eight  and  twelve  in 
the  forenoon  (unless  by  special  license)>  or  without  due  publication  of 
banns  or  license;  and  the  same  punishment  is  enacted  for  persons 
falsely  pretending  to  be  in  holy  orders,  who  shall  solemnize  matri- 
mony according  to  the  rites  of  the  church  of  England :  prosecutions 
tinder  this  clause  are  to  be  commenced  within  three  years* 

The  twenty«-second  section  declares,  that  if  any  person  shall  know- 
ingly and  wilfully  intermarry  in  any  other  place  than  a  church,  or 
such  public  chapel  wherein  banns  may  be  lawfully  published  (unices  by 
special  license)>  or  shall  knowingly  and  wilfully  intei^marry  without 
due  publication  of  banns  or  license  from  a  person  having  authority  to 

[(a)  This  section  is  directory  only :  case  except   where  be  is  nan  compot 

Rex  V.  Inhab.  of  Birmingham,  8  B.  8c  C.  mentis^  ex  parte  J.  C;,  8  M.  8c  C;  471 ; 

29.]  ex  parte  Colegrave,  7  Law  J.  N.  S.  Chan. 

[(6)  This  section  does  not  dispense  236.] 
with  the  consent  of  the  father  in  any 
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grant  the  same,  or  shall  knowingly  and  wilfully  consent  to  or  acquiesce 
in  the  solemnization  of  such  marriage  by  any  person  not  being  in  holy 
orders,  the  marriages  of  such  persons  shall  be  null  and  void  to  all 
intents  and  purposes  whatsoever. 

By  the  twenty-third  section  it  is  enacted,  that  where  any  valid 
marriage  of  a  minor  by  license  shall  be  procured  by  the  false  oath  of 
either  party,  as  to  the  matters  required  to  be  sworn  to,  such  party 
wilfully  and  knowingly  so  swearing ;  or  if  any  valid  marriage  of  a 
minor  by  banns  shall  be  procured  by  a  party  thereto,  knowing  that 
the  minor  had  a  parent  or  guardian  then  living,  and  that  such  marriage 
was  had  without  the  consent  of  such  parent  or  guardian,  and  knowing 
that  banns  had  not  been  duly  published,  and  having  knowingly  caused 
or  procured  the  undue  publication  of  banns,  the  Attorney  or  Solicitor^ 
General  may  file  an  information  in  the  Court  of  Chancery  or  Exche- 
quer at  the  relation  of  a  parent  or  guardian  of  the  minor,  whose  con- 
sent has  not  been  given  to  such  marriage,  and  who  shall  be  responsible 
for  the  costs,  to  sue  for  a  forfeiture  of  all  estate,  right,  title,  and  in- 
terest in  any  property  which  hath  accrued,  or  shall  accrue,  to  the  party 
so  offending,  by  force  of  such  marriage :  and  such  Court  shall  have 
power  in  such  suit  to  declare  such  forfeiture,  and  thereupon  to  order 
and  direct  that  all  such  estate,  right,  title,  and  interest  in  any  property 
as  shall  then  have  accrued,  or  shall  thereafter  accrue,  to  such  offending 
party  by  force  of  such  marriage,  shall  be  secured  under  the  direction 
of  such  Court  for  the  benefit  of  the  innocent  party,  or  of  the  issue  of 
the  marriage,  or  of  any  of  them,  in  such  manner  as  the  said  Court 
shall  think  fit,  for  the  purpose  of  preventing  the  offending  party  from 
deriving  any  interest  in  real  or  personal  estate,  or  pecuniary  benefits 
from  such  marriage ;  and  if  both  the  parties  so  contracting  marriage 
shall,  in  the  judgment  of  the  Court,  be  guilty  of  any  such  offence  as 
aforesaid,  it  shall  be  lawful  for  the  said  Court  to  settle  and  secure 
such  property,  or  any  part  thereof,  immediately  for  the  benefit  of  the 
issue  of  the  marriage,  subject  to  provisions  for  the  offending  parties  by 
way  of  maintenance,  or  otherwise,  as  the  said  Court,  under  the  par- 
ticular circumstances  of  the  case,  shall  think  reasonable,  regard  being 
had  to  the  benefit  of  the  issue  of  the  marriage  during  the  lives  of  their 
parents,  and  of  the  issue  of  the  parties  respectively  by  any  future 
marriage,  or  of  the  parties  themselves,  in  case  either  of  them  shall 
survive  the  other.  Before  filing  such  information,  affidavit  must  be 
made  of  the  circumstances,  and  that  the  relator  had  not  discovered 
the  marriage  more  than  three  months  before  his  application  to  the 
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Attorney  or  Solicitor-GeneraL  By  the  twenty-fourth  Bcction,  all 
agreements,  settlements,  or  deeds  upon  such  marriages  are  made  Toid 
so  far  as  they  may  be  inconsistent  with  the  directions  given  by  such 
Courts;  and  by  the  twenty-fifth  section,  such  informations  must 
be  filed  within  a  year  from  the  solemnization  of  the  marriage,  [(a)] 

By  the  twenty-sixth  section,  proof  of  the  residence  of  the  parties  is 
not  required  after  the  marriage,  and  evidence  to  prove  non-residence 
shall  not  be  received  in  any  suit  toudiing  the  validity  of  the  marriage. 
The  twenty-seventh  section  repeats  the  clause  in  the  old  Act,  pro- 
viding that  no  suit  shall  be  had  to  compel  celebration  of  marriage  in 
facie  ecclesitSy  by  reason  of  any  contract,  whether  per  verba  de  prtt- 
sentiy  or  per  verba  de  future.  The  twenty-eighth  provides,  that  mar- 
riages shall  be  had  in  the  presence  of  two  witnesses,  and  the  roister 
attested  by  them  and  by  the  minister :  and  the  twenty-ninth  makes  it 
felony  to  insert  in  the  register-book  any  false  entry  relating  to  a  mar^ 
riage ;  or  to  make,  alter,  forge,  or  counterfeit  any  such  entry,  or  any 
license  of  marriage,  or  to  utter  them  as  true,  or  to  destroy  any  regis- 
ter-book, or  any  part  thereof,  with  intent  to  avoid  any  marriage,  or  to 
subject  any  person  to  the  penalties  of  the  Act  The  thirtieth  section 
excepts  the  marriages  of  the  Koyal  Family,  and  the  thirty-first  excepts 
the  marriages  of  Quakers  and  Jews.  By  the  last  section  the  Act  is 
only  to  extend  to  England. 

The  consent  required  to  the  marriage  of  a  minor  by  this  Act  is 
the  same  as  under  the  old  Marriage  Act,  excepting  in  cases  where  the 
minor  is  without  a  legal  parent  or  guardian,  and  where  there  is  there- 
fore no  person  having  authority  to  consent  In  such  cases  the  Eccle- 
siastical Judge,  or  the  surrogate,  has  power  to  grant  the  license  of  his 
own  authority.  But  a  guardian  may,  nevertheless,  still  be  appointed 
by  the  Court  of  Chancery,  for  the  purpose  of  consenting,  and  this  has 
been  done  in  some  cases  which  have  occurred  since  the  Act. 

The  guardian  '*  lawfully  appointed,"  is  considered  to  mean  only  a 
guardian  appointed  by  the  father  under  the  statute  12  Car.  2.  c  24  (&): 
and  consent  to  a  marriage  can  therefore  not  be  given  by  a  guardian 
of  any  of  the  other  kinds  known  to  the  law,  excepting  a  guardian 
appointed  by  the  Court  of  Chancery ;  and  although  the  latter  would, 
in  general,  supersede  the  authority  of  the  mother,  yet,  under  the  ex- 


[(a)  Sec  as  to  ibis  section,  vol.  I.         (b)  See  Homer  v.  Homer,  1  Hagg. 
p.  6.  of  this  treatise,  and  Att.-Gen.  v.     355. 
Luca5,  12  Jur.  534.] 
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press  terms  of  the  Act,  his  power  with  respect  to  marriage  does  not 
arise  so  long  as  the  mother  is  living  and  unmarried. 

The  most  important  alteration  in  the  law  by  the  late  statute,  is  the 
repeal  of  the  clause  in  the  statute  26  Geo.  2.  c.  33,  declaring  null  and 
void  marriages  not  solemnized  in  the  mode  there  prescribed,  and  the 
substitution  of  the  twenty-second  section  in  its  place.  By  this  clause 
the  nullity  is  confined  to  marriages  where  the  parties  are  privy  to  the 
irregularity ;  and  it  appears,  as  well  by  the  language  of  this  as  of  the 
twenty-third  section,  that  in  order  to  render  it  void,  both  parties  must 
be  affected  with  the  fraud.  If  the  marriage,  though  not  conformable 
to  the  mode  prescribed,  be  bondjide  on  the  part  of  one  or  both  of  the 
parties,  it  will  be  good  if  solemnized  so  that  it  would  have  been  valid 
before  the  old  MaiTiage  Act. 

The  first  cause  of  nullity  is  marrying,  knowingly  and  wilfully,  in  a 
ace  not   a  church  or  chapel  qualified  for  the  publication  of  banns,  [(a)] 

The  law,  with  respect  to  the  place  of  solemnization,  has  been  ex- 
tended by  two  subsequent  Acts.  The  stat.  5  Geo.  4.  c  32,  enacts, 
that  marriages  which  had  been,  or  should  be,  solemnized  in  any  place 
within  the  limits  of  any  parish  or  cbapelry,  licensed  by  the  bishop  for 
the  performance  of  divine  service  during  the  repair  or  rebuilding  of 
the  church  or  chapel,  in  which  marriages  had  been  usually  solemnized ; 
or  if  no  sucb  place  should  be  so  licensed,  then  in  a  church  or  chapel 
of  any  adjoining  parish  or  cbapelry,  in  which  banns  are  usually  pro* 
claimed,  whether  by  banns  lawfully  published  in  such  church  or 
chapel,  or  by  license  lawfully  granted,  should  not  on  that  account  be 
questioned. 

The  statute  6  Geo.  4.  c.  92,  confirms  all  marriages  which  had 
been  solemnized  in  any  church  or  public  chapel  erected  and  consecrated 
since  the  statute  26  Geo.  2.  c  33.  (b) ;  and  enacts,  that  in  future 


[(a)  See  Reg.  v.  Bowcn,  2  Gar.  &  K. 
227.] 

(b)  By  the  statutes  44  Geo.  3.  c.  77, 
and  48  Geo.  3.  c.  127,  marriages  which 
had  been  solemnized  in  churches  and 
chapels  not  within  the  stat  26  Geo.  2. 
c.  33,  were  confirmed.     [By  the  11  G.  4. 

6  1  W.  4.  c.  18.  sec.  5.  marriages  are 
declared  valid  which  have  been  cele- 
brated in  chapels,  the  consecration  of 
which  might  be  doubted.    By  the  6  & 

7  W.  4.  c.  24,  marriages  are  declared 
▼alid  which  had  been  celebrated  in  St. 


Ann*s  chapel,  in  the  parish  of  Wands- 
worth. Chap.  92  contains  a  similar  pro- 
vision as  to  marriages  celebrated  in  the 
new  church  of  St.  Clement's,  Oxford. 
By  the  7  &  8  Vic.  c.  56.  marriages  are 
declared  valid  which  have  been  so- 
lemnized in  certain  district  churches. 
By  the  3  &  4  Vic.  c.  72.  provision  is 
made  for  the  solemnization  of  marriages 
under  the  6  &  7  W.  4.  c.  85.  in  the 
districts  in  or  near  which  the  parties 
reside.] 
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marriages  may  be  solemnized  in  all  churclies  and  chaixjis  erected 
and  consecrated  since  that  time,  in  which  it  had  been  customary 
and  usual  before  the  passing  of  the  Act  (July  5,  1825)  to  solemnize 
marriages. 

In  the  case  of  Pertreis  v.  Tondear  (a),  it  seems  to  have  been  con- 
sidered as  open  to  doubt,  whether  a  marriage  in  the  chapel  of  a 
foreign  ambassador  might  not  be  considered  as  partially  exempted 
from  the  operation  of  the  former  Marriage  Act.  The  ceremony  took 
place  in  the  chapel  of  the  Bavarian  ambassador  without  banns  or  license : 
the  husband  was  one  of  the  suite  of  the  Spanish  ambassador:  the 
woman  had  been  four  months  in  England,  and  did  not  appear  to  belong 
to  the  household  of  any  ambassador.  It  was  argued,  that  an  ambas- 
sador's house  and  chapel  were  to  be  considered  as  part  of  the  country 
to  which  he  belonged,  and  that  the  Marriage  Act  would  not  therefore 
extend  to  persons  residing  there.  On  the  other  hand,  the  words  of 
the  Act  were  relied  on;  and  a  case  of  Hienel  v,  Fierville,  1783,  was 
cited,  where  it  was  said  that  a  marriage  solemnized  in  the  house  of 
the  Venetian  ambassador  was  declared  nulL  Lord  Stowell  said,  it 
had  perhaps  never  been  formally  decided  that  the  supposed  privilege 
in  ambassadors'  chapels  existed ;  but  if  it  did,  he  thought  it  difficult 
to  bring  this  case  within  it,  as  neither  of  the  parties  belonged  to  the 
country  of  the  ambassador ;  and  the  woman  had  been  in  England  long 
enough  to  acquire  a  matrimonial  domicile,  and  it  did  not  appear  that 
she  had  been  living  in  a  house  in  titled  to  this  privilege. 

In  this  case,  as  well  as  in  that  of  Buding  v.  Smith  (&),  Lord 
StowelFs  opinions  seemed  to  incline  in  favour  of  the  prlvil^e ;  but 
whatever  rule  might  be  deduced  from  a  consideration  of  general  inter- 
national law,  it  would  be  difficult  on  any  such  grounds  to  establish  an 
exception  to  the  positive  expressions  of  the  Marriage  Acts.  On  the 
other  hand,  it  is  to  be  observed,  that  if  this  privilege  did  not  exist, 
it  would  lead  to  the  conclusion,  that  persons  solemnizing  mar- 
riages in  those  chapels  are  liable  to  prosecution  for  felony.  Under 
the  present  Act,  the  clauiie  of  nullity  applies  only  where  the  parties 
knowingly  and  wilfully  intermarry  in  a  place  not  a  church  or 
chapel  wherein  banns  may  be  lawfully  published ;  and  if,  therefore, 
the  parties  acted  bond  fide^  it  would  probably  be  held  that  the  case 
did  not  come  within  that  clause ;  and  if  so,  the  validity  of  the  mar- 
riage would  depend  on  the  general  law  prevailing  before  the  old 
Marriage  Act. 

(a)  1  Ilagg.  1 36.  (ft)  2  Hagg.  386.  \ 
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The  second  ground  of  nullity  under  the  present  Act,  is  knowingly 
and  wilfully  intermarrying  without  a  due  publication  of  banns,  or 
license  from  a  person  having  authority  to  grant  the  same. 

Under  the  former  Act,  26  Geo.  2.  c.  33,  it  was  held  that  the 
banns  must  be  published  in  the  true  names  of  the  parties;  for 
though  this  was  not  expressed,  it  was  implied  in  the  direction,  that 
the  true  christian  and  surnames  were  to  be  notified  to  the  minister,  (a) 
A  publication  of  banns  with  false  names  was,  therefore,  held  to  be 
no  publication  at  all ;  and  as  the  eighth  section  made  void  marriages 
solemnized  without  banns  or  license,  it  was  held  that  when  the 
marriage  took  place  upon  a  publication  of  banns  in  false  names,  it 
was  absolutely  void,  without  reference  to  the  age  of  the  parties  or  the 
object  of  assuming  the  name,  (b)  And  if,  instead  of  making  use  of 
an  entirely  false  name,  the  real  name  was  varied  so  as  to  disguise  its 
identity  nearly  as  much  as  a  total  change  would  do,  the  misnomer 
was  for  the  same  reason  fatal,  from  whatever  cause  it  might  have 
arisen*  (c) 

A  name  acquired  by  reputation  only,  has  been  held  to  be  the  true 
name  within  the  meaning  of  the  statute,  (d)  And  this  is  the  rule 
which  governs  the  case  of  illegitimate  children,  who  have  no  surname, 
except  what  they  acquire  by  repute,  though  usually  designated  by 
the  name  of  the  mother  (e) :  the  name  by  which  they  are  usually 
known  is  that  which  should  be  used  in  the  publication  of  banns.  (/) 
In  one  case.  Lord  Stowell  observed,  that  an  illegitimate  child  mighty 
at  different  times  and  places,  pass  under  a  variety  of  names,  so  as  to 
arrive  at  a  marriageable  age  without  being  possessed  of  any  name 
clearly  ascertainable  as  belonging  to  her*  He  thought  that  such  a 
cose  would  not  be  within  the  statute,  as  the  party  being  without 
a  true  name,  a  literal  compliance  with  the  law  would  be  impossible ; 
and  the  marriage  of  such  a  person  might  be  judged  of  upon  the 


(a)  King  o.  Billingshurst,  3  M.  &  S. 
250 :  Fougett  v.  Tomkins,  ibid.  262 ;  2 
Hagg.  142  ;  1  PhlU.  499. 

(b)  Frankland  v,  Nicholson,  3  M.  & 
S.  259 :  Mather  v,  Nej,  ib.  265 :  and  see 
2  Hagg.  254 :  [and  Rex  v.  Inhab.  of  Tib* 
shelf,  1  B.  &  Ad.  190:  Allen  r.  Ward, 
1  Bing.  N.  C.  8 ;  4  Moo.  &  S.  165 : 
Farqoharson  r.  Farquharson,  3  Add. 
282.] 

(c)  2  Hagg.  254. 

Id)  King  V.  Billingshurst,  3  M.  &  S. 


250:  King  v.  Burton  npon  Trent,  ib. 
537:  Mayhew  v,  Mayhew,  ib.  266;  2 
Phill.  11 :  Wilson  v.  Brockley,  1  PhiU. 
132 :  and  see  3  M.  &  S.  260 :  [and  Hex 
17.  Inhab.  of  St.  Faith*s,  Newton,  3 
Dowl.  &  Rj.  349:  Diddear  r.  Faucit, 
3  Phill.  580.] 

(e)  Wakefield  r.  Wakefield,  1  Hagg. 
391;  1  PhiU.  134,  n. :  see  2  Hagg.  253. 

(/)  Sullivan  v,  Sullivan,  2  Hagg* 
238 ;  3  Phill.  45 :  WUson  v.  Brocklcy, 
1  Phill.  132. 
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footing  of  the  old  canon  lair,  under  which  snch  a  defect  in  the  banns 
would  not  impair  itd  Taliditr.  The  ca^  before  him  approached,  in 
its  circumstances,  verj  nearly  to  the  case  put ;  the  name  used  in  the 
banns  was  the  name  of  the  party's  mother,  by  which  she  had  been 
baptized,  and  which  she  had  used  upon  Tarious  occasions :  and  though 
several  other  names  had  been  assumed,  Liord  Stowell  thought  that 
this  was  not  so  clearly  demonstrated  to  be  an  untrue  name,  if  she  did 
possess  a  true  name,  as  to  warrant  him  in  declaring  the  marriage 
void,  (a) 

In  cases  where  the  publication  of  banns  takes  place  in  names 
partially  altered  from  the  true  names,  and  where  the  yariation  is  not 
so  important  that  it  must  necessarily  deceive,  or  where  ''  the  dis- 
guising effect  of  the  variation  does  not  appear  on  the  very  face  of  the 
name,"  different  considerations  were  applied.  Snch  variations  may 
be  in  different  degrees  from  different  causes,  and  with  different  effects ; 
and  the  Courts,  though  not  inclined  to  encourage  a  dangerous  laxity, 
would  not  disturb  honest  marriages  by  a  pedantic  strictness.  If, 
without  any  design  of  fraud,  there  had  been  an  accidental  mistake  of 
this  description,  the  marriage  was  not  vitiated  by  it  But  if  the 
erroneous  publication  was  known  to  the  parties,  and  intended  by 
them  to  deceive  a  third  person,  as  the  father  or  guardian,  the  strict 
letter  of  the  law  was  enforced ;  and  the  alteration  of  name,  though  not 
in  itself  sufficient  to  avoid  the  marriage,  was  held  fatal  when  originating 
in  such  a  fraudulent  design.  The  Court,  it  was  said,  would  hold 
against  the  party,  that  what  he  intended  to  be  sufficient  to  disguise 
the  name,  should  be  so  considered  against  him.  (b)  The  question, 
therefore,  in  these  cases  was^  whether  the  partial  misnomer  was  casual 
or  fraudulent.  It  was  open  to  explanation ;  if  none  was  offered,  the 
Courts,  in  general,  inferred  that  the  variation  was  not  bondjide:  but 

(a)  Wakefield  v.  Wakefield,  1  Hagg.  done,  and  not  upon  the  intention  with 

394 ;  1  Phlll.  134,  n. :  and  see  Majhew  which   it  has  been  done.     The  rules, 

V.  Mayhew,  3  M,  &  S.  266.  thus  applied,  have  naturally  led  to  the 

(h)  See  2  Hagg.  255.    The  principles  idea,  that  the  intention  of  fraud  may  be 

applied  by  the  ecclesiastical  courts  to  stronger  evidence  of  the  insufficiency 

these  cases   seem   to   have   proceeded  of  the  publication  as  against  the  guilty 

rather  upon  views  of  natural   equity  party,  than  it  would  be  as  against  the 

than  upon  a  strict  interpretation  of  the  innocent  one ;    and  that  the   decision 

statute.    The  clause  of  nullity  applies  may,  therefore,  vary  according  as  the 

only  to  marriages  without  publication  one    or   the   other   is    plaintiff!      See 

of  banns.    The  only  inquiry,  therefore,  Foynter  on  Marriage,  p.  33.    Yet  it  is 

is,  whether  that  which  has  taken  place  plain  that,  under  the  statute,  this  can 

is    publication    of   banns,    depending,  make  no  difierence. 
therefore,   only  upon  what   has   been 
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if  the  explanation  given,  by  tracing  the  error  to  causes  perfectly 
innocent^  protected  it  from  the  imputation  of  fraud,  the  publication 
was  recognized  as  a  due  publication*  If  the  explanation  left  it 
doubtful  what  was  the  intention,  evidence  of  general  fraud  might  be 
let  in,  for  the  purpose  of  illustrating  the  intention  with  which  the 
inaccurate  designation  was  resorted  to.  (a)  But  since  the  Court  is 
precluded  by  the  statutes  (b)  from  receiving  evidence  of  the  non- 
residence  of  the  parties  in  the  parish  in  which  the  publication  took 
place,  it  seems  that  that  fact  is  not  admitted  to  be  pleaded,  even  with 
the  view  of  proving  a  fraudulent  intention,  (c)  It  is  to  be  observed, 
that  in  cases  of  this  description,  where  a  fraudulent  design  formed  one 
of  the  ingredients,  the  question  did  not  arise  if  there  was  no  person 
whose  rights  could  be  affected  by  the  fraud,  as  in  the  case  of  both 
parties  being  of  age,  and  aware  of  the  circumstances,  and  there  being 
no  impediment  to  the  marriage,  (d)  But  it  seems  that  even  if  there 
were  no  {)er8on  competent  to  object  to  the  publication  of  banns,  and 
if  there  could,  therefore,  be  no  design  of  eluding  observation,  still  if 
a  varied  name  was  assumed  by  one  party,  with  the  view  of  imposing 
upon  the  other,  the  marriage  might  be  successfully  impeached  by  the 
injured  party,  on  the  ground  of  this  fraudulent  misnomer,  (e) 

In  cases  of  a  partial  variation  of  name  in  the  banns,  an  intention  of 
fraud  has,  in  general,  been  alleged ;  and  it  is  not,  therefore,  easy  to 
collect  what  degree  of  variation  would  be  deemed  so  material  as  to 
invalidate  the  marriage,  if  unattended  by  circumstances  of  fraud.  It 
has,  however,  been  decided,  that  the  addition  of  a  final  s  (/),  or  the 
omission  (^)  or  the  interpolation  (A)  of  a  christian  name,  would  not  in 
itself  be  fatal.  On  the  other  hand,  it  appears  to  have  been  considered 
that  alterations  of  the  surname  from  Meddowcroft  to  Widdotvcroft  (i), 
and  from  Longley  to  Long  (A),  so  far  varied  the  substance  of  the  name 


(a)  Pougett  V.  Tomkins :  Sullivan  v, 
Sullivan,  vb  tup, 

(6)  26  Geo.  2.  c.  3d.  s.  10 :  4  Geo.  4. 
c.  76.  s.  26. 

(c)  Tree  ».  Quin,  2  Phill.  14 :  see  2 
Fhni.  104 ;  2  Hagg.  147. 

{d)  See  Majhew  v.  Ma^hew,  3  M.  & 
S.  266;  2  Phill.  11.  It  is  not  men- 
tioned in  the  latter  report,  that  the 
woman  had  been  generally  known  bj 
the  name  used  in  the  banns. 

(e)  Hefier  v.  Heffer,  3  M.  &  S.  265  : 
FcUowes  V.  Stewart,  2  Phill.  23S.  257. 


(/)  Dobbyn  r.  Comeck,  2  Phill.  102. 

(jg)  Pougett  r.  Tomkyns,  3  M«  &  S. 
262 ;  2  Hagg.  142  ;  1  Phill.  499. 

(A)  Sullivan  r.  Sullivan,  2  Hagg. 
238 ;  3  Phill.  45  :  Heffer  ».  Hefler,  3 
M.  &  S.  265 ;  2  Hagg.  255,  n. :  Green 
17.  Dalton,  1  Addams,  289. 

(i)  Meddowcroft  r.  Gregory,  2  Hagg. 
207;  2  Phill.  365,  [affirmed  in  the 
Privy  Council,  Meddowcroft  ».  Hu- 
gonin,  8  Our.  431 :  and  see  Perry  v. 
Meddowcroft,  10  Bcav.  122.] 

(A)  V.  Longley,  1  Phdl.  148,  n. 
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as  to  be  alone  sufficient  to  annul  the  marriage.  In  other  cases,  where 
sentences  of  nullity  have  been  pronounced,  from  partial  alterations  of 
the  name,  attended  with  circumstances  of  fraud,  it  was  not  necessary 
to  decide  whether  the  misnomer  alone  would  have  been  followed  by 
the  same  result,  (a) 

These  were  the  principles  which  governed  the  decisions  in  cases 
of  nullity  of  marriage  from  publication  of  banns  in  false  or  varied 
names,  while  the  statute  26  Gea  3.  c.  33,  was  in  force.  Under  the 
statute  4  Geo.  4.  o.  76,  the  clauses  requiring  the  notification  of  the 
time  names  to  the  minister  remain  the  same :  and  this  statute  must 
therefore,  in  the  same  way  as  the  former,  be  held  to  intend  that  the 
true  names  shall  be  used  in  the  publication  of  banns ;  but  a  defect  in 
this  particular  will  not  be  fatal,  unless  it  appears  that  the  parties 
knowingly  and  wilfully  intermarried  without  a  due  publication.  [(6)] 
The  parties  will,  therefore,  be  relieved  from  the  penalty  of  nullity, 
where  a  wrong  name  is  used  by  mistake,  or  where  the  misnomer  is 
occasioned  by  one  party,  without  the  knowledge  of  the  other,  [(c)] 
Thus,  cases  where  a  false  name  is  assumed  by  one  party,  with  a  view 
of  imposing  on  the  other,  will  not  come  within  this  section. 

It  is  to  be  observed,  that  the  former  statute  rendered  the  marriage 
void,  if  had  without  publication  of  banns;  the  expression  in  the 
present  is,  "  without  due  publication."  A  publication  in  false  names 
or  in  names  fraudulently  varied,  was  brought  within  the  former 
statute,  as  being  held  to  be  no  publication  at  alL  Perhaps  a  slighter 
variation,  wilfully  resorted  to,  may  come  within  the  present  statute ; 
as  it  may  be  contended,  that  a  publication  of  banns  may  take  place 
under  circumstances  making  it  an  undue  publication,  though  not 
amounting  to  so  wide  a  departure  from  the  proper  form  as  to  warrant 
the  courts  in  holding  it  to  be  no  publication.  [It  seems  that  a 
marriage  without  any  publication  of  banns  will  be  within  this  clause 
as  a  marriage  without  due  publications  of  banns,  {d)  ] 

It  is  possible,  also,  that  cases  may  arise  under  the  present  act,  where 
other  irregularities  (distinct  from  any  variation  of  the  names)  may  be 

(a)  Wyatt  v.  Henry,  2  Ha^g.  215 :  for  bigamj  by  contracting  a  concertedly 

Stanhope  v.  Baldwin,  1  Addams,  93.  invalid  marriage :  Bex  v.  Penson,  5  Car. 

[(ft)  Wiltshure  v.  Prince,    otherwise  &  P.  412.] 
Wiltshire,  8  Hagg.  Eccl.  R.  333 :  Tongue         [(c)  Rex  v.  Inhab.  of  Wroxton,  4  B. 

V.  Allen,  1  Curt.  38  ;  S.  C.  Tongue  v.  &  Ad.  640 ;  1  Nev.  &  M.  712  :  Wright 

Tongue,  1  Moo.  P.  C.  C.  90 :  Brealey  v.  Elwood,  1  Curt.  48.  664.] 
V.  Reed,  2  Curt.  833.    But  the  parties         1(d)  Wright  v.  Elwood,  1  Curt  673.J 
will  not  be  allowed  to  evade  punishment 
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practised  in  the  mode  of  publishing  the  banns,  which  may  be  consi- 
dered to  render  it  an  undue  publication.  However,  no  objection  can 
be  made  on  the  ground  of  non-residence  in  the  parish  in  which  the 
publication  took  place*  (a) 

It  was  in  om  case  made  a  questicm^  whether  a  marriage  be  invalid 
if  the  banns  be  published  in  one  parish^  and  the  solemnization  takes 
place  in  another,  (A)  The  two  statutes,  are  alike  on  this  point,  both 
directing  that  the  marriage  ehall  be  solemnized  where  the  banns  have 
been  pubUshed^  and  in  no  other  place ;  but  not  in  terms  enforcing 
this  direction  by  the  clause  of  nullity.  If  the  parties  be  resident  in 
the  parish  where  the  publication  takes  place,  it  is  a  due  publication ; 
and  though  the  marriage  be  solemnized  in  the  wrong  parish,  it  is  not 
witlun  the  clause  of  nullity,  if  it  takes  place  in  a  church  or  chapel 
properly  qualified.  But  if  the  parties  be  not  resident  in  the  parish 
where  the  publication  takes  place^  the-  question  would  be,  whether 
the  irregularity  would  be  protected  by  the  26th  section.  That  section 
applies  to  cases  where  there  has  been  a  solemnization  under  a  publi-» 
cation  of  banns,  and  it  may  be  doubted  whether  it  would  apply  to 
a  case  where  the  banns  as  published  did  not  aujt^orize  the  solem- 
nizatiom 

The  nullity  arising  fi'om  the  want  of  a  license,  by  the  present  act,  is 
confined  to  cases  where  the  parties  knowingly  and  wilfully  intermarry 
without  a  license  from  a  person  of  persons  having  authority  to  grant 
the  same^  Under  the  former  act,  which  did  not  contain  the  words 
knowingly  and  wilfully,  it  was  doubted  whether  want  of  authority  in 
the  person  granting  the  license  would  annul  the  marriage^  if  no  fraud 
was  contemplated  by  the  pai;ties«  (c)  Under  the>  pr^ent  act,  this 
question  cannot  arise ;  and  if  a  case  should  happen  of  a  license  being 
purposely  procured  from  a  person  not  duly  authorized,  the  clause 
would  apply.  [But  the  want  of  authority  mu3t  be  known  to  both 
parties,  (d)]  It  would  also  apply  to  a  marriage  by  a  forged  license. 
A  misdescription  of  the  persons,  a  variation  in  the  name,  where  there 
is  no  doubt  about  the  identity  («),  or  the  use  of  an  assumed  name  by 
which  the  party  is  commonly  known  (/),  will  not  vitiate  the  license. 

(a)  4  Geo.  4.  cap.  76,  sec.  26.    [See  (c)  Balfour  o.  Carpenter,  1  Phill.  204. 

Connell   v.  MasBon,    10    Law  J.   140.  [(<()  Dormer  v.  Williams,  1  Curt.  870.] 

However,  the  clergyman  is  liable  to  be  (e)  Ewing  v.  Wheatley,  2  Hagg.  175. 

proceeded  against  in  the  Ecclesiastical  (/)  Cope  v.  Burt,  1  Phill.  224  :  King 

Court  for  such  an  irregularitj :  Wynn  v.  v.  Burton  upon  Trent,  3  M.  &  S.  537. 

Davies,  1  Curt.  69.]  [See  also  Clowes  v,  Clowes,  3  Curt.  185 ; 

{h)  Stallwoodi7,Tredger,2Phill.287.  S.  C.  Clowes  v,  Jones,  7  Jur.  908; 
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But  there  may  be  a  degree  of  fraud  in  tlie  description  which  would 
have  tliat  eifect  (a),  and  which,  it  seems,  would  be  fatal  to  the  validity 
of  the  marriage ;  for  unless  the  description  in  the  license  can  be  shown 
to  apply  to  the  parties  who  were  married,  the  case  must  be  consi- 
dered as  that  of  a  marriage  between  two  persons  under  a  license 
granted  to  two  others,  and  this  would  be  the  same  as  a  marriage 
without  license,  there  being  no  license  for  that  marriage. 

In  one  case,  an  alteration  was  made  in  the  license  by  the  parties 
before  the  marriage,  correcting  the  spelling  of  the  name,  by  changing 
it  from  Ewen  to  Ewing :  this  was  held  not  to  afiect  die  marriage,  (b) 

The  other  cause  of  nullity,  under  the  present  act,  is  knowingly  and 
wilfully  consenting  to  or  acquiescing  in  a  solemnization  of  the  marriage 
by  a  person  not  in  holy  orders.  The  act  does  not  apply  to  cases 
where  the  marrii^e  is  solemnized  by  a  layman,  pretending  and  sup- 
posed by  the  parties  to  be  a  clergyman :  the  validity  of  the  marriage, 
under  such  circumstances,  will  depend  upon  the  law  prevailing  before 
the  Marriage  Act. 


The  objection  to  the  validity  of  marriages  duly  solemnized  accor- 
ding to  the  laws  of  a  foreign  state,  to  which  the  parties  have  resorted 
in  order  to  avoid  the  legal  restraints  existing  in  their  own  country, 
though  apparently  sanctioned  by  Lord  Mansfield  (c),  has  not  pre- 
vailed either  with  respect  to  marriages  in  Scotland,  or  with  respect  to 
marriages  in  other  places  out  of  England  (d) ;  and  there  does  not  appear 
to  be  any  exception  to  the  rule,  ''that  a  foreign  marriage,  valid  ao- 
oording  to  the  law  of  the  place  where  celebrated^  is  good  every  where 
else.**  (e) 

And  the  converse  of  this  rule  will  in  general  hold.  Thus,  in 
Scrimshire  v,  Scrimshire  (/),  Middleton  v.  Janverin  (y),  and  Lacon  ©. 
Higgins  (A),  [and  Kent  w.  Bui^gess  (i),]  marriages  of  English  subjects 
abroad,  celebrated  according  to  the  foreign  ceremonial,  but  which, 
from  being  irregular  or  clandestine,  were  void  under  the  foreign  law, 

Lane  v,  Goodwin,  4  Q.  B.  361 ;  3  Gale  See  p.  428,  and  see  2  Hagg.  414 :  Ambl. 

6  D.  610 ;  12  Law  J.  N.  S.  Q.  B.  157 ;  404 :  Harg.  Co,  Litt,  79,  b.noiel. 

7  Jur.  372.]  (e)  2  Hagg.  390 :  [and  see  Swift  v 
(a)  Ewing  v.  Wheatley,  2  Hagg.  175.  Kelly,  3  Knapp.  P.  C.  C.  237.] 

(^)  I^>d-  (/)  2  Hagg.  395. 

(c)  Robinson  v.  Bland,  2  Burr.  1077;  (g)  Ibid.  437. 

1  W.  Black.  234.  (A)  3  Starkie,  178. 

1(d)  Harford  v,  Morris,  2  Hagg.  423.]  [(t)  11  Sim.  361 ;  5  Jur.  166.J 
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were  alao  held  to  be  void  in  this  eountry.  But  the  prinoiple^  that  a 
question  of  the  nullity  of  a  foreign  marriage  between  British  subjects 
is  to  be  governed  by  the  kx  loci,  is  subject  to  some  exceptions. 

Marriages  in  British  factories,  and  in  chapels  of  British  ambas- 
sadors abroad,  have  by  a  late  statute  (a)  been  declared  valid^  and 
before  that  time  they  were  sometimes  considiered  as  forming  an  ex- 
ception to  the  general  rule.  In  Buding  v^  Smith  (6),  Lord  StoweU 
stated,  that  marriages  in  EngHsh  factories  abroad  are  regulated  by 
the  law  of  the  original  country,  to  which  they  are  still  considered 
to  belong.  Practice  had  in  several  instances  established  the  prin** 
ciple,  that  the  general  law  of  a  country  should  circumscribe  its  own 
authority  in  this  matter,  and  where  the  practice  was  admitted,  it 
was  intitled  to  acceptance  and  respect  Jt  had  sanctioned  the  mar- 
riages of  foreign  subjects  in  the  houses  of  the  ambassadors  of  the 
foreign  countries  to  which  they  belonged.  His  Lordship  was  not 
aware  of  any  judicial  recc^nition  upon  the  point,  but  the  reputation 
which  the  validity  of  such  marriages  had  acquired,.  iQ^de  such  a  re- 
cognition by  no  means  improbable,  if  such  a  questdoA  were  brought 
to  judgment.  (&}  He  thought,  that  if  such  a  practice  had  been  sano^ 
tioned  by  long  m^quiescenee  and  acceptance  of  the  one  country,  which 
had  silently  permitted  such  marriages,  and  of  the  other  which  had 
silently  accepted  them,  the  Courts  of  this  country  would  not  incline 
to  shake  their  validity  upon  large  and  general  theories,  encountered 
as  they  were  by  nupaerous  exceptions  in  the  practice  of  nations. 

It  will  be  observed,  that  these  remarks  in  favour  of  the  validity  of 
such  marriages  rest  in  a  great  measure  on  the  supposition  of  their 
being  sanctioned  by  the  law  or  the  practice  of  the  country  where  they 
may  be  celebrated,  and  therefore  leave  it  doubtful  whether  they 
could  have  been  supported  (before  the  late  statute)  if  clearly  void  ac* 
cording  to  the  lex  loeu  In  one  case.  Lord  EUenborough  said  that 
marriages  in  ambassadors'  chapels,  if  made  by  the  allowance  of  the 
foreign  state,  would  be  good  marriages  in  those  countries ;  but  that, 
if  not  a  good  marriage  in  the  place  where  it  was  celebrated,  it  could 
not  be  a  good  marriage  any  where,  {d)  However,  the  Lord  Chan* 
cellor  is  reported  to  have  given  his  opinion  in  the  House  of  Lords, 
that  there  was  no  doubt  about  the  validity  of  such  marriages. 

Another  distinction  was  made  (before  the  late  statute),  with  respect 
to  the  marriages  of  British  subjects  celebrated  in  a  country  in  the 

(a)  Secfo*/.  (c)  Ibid.  386. 

Ih)  2  Hagg.  371.  (d)  10  East,  286. 
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military  occupation  of  British  troops,  which  were  considered  to  be 
subject  to  the  English  law,  in  the  same  manner  as  marriages  in  British 
colonics  and  settlements.  Thus,  where  an  officer  of  the  army  of  oc- 
cupation in  France  was  married  to  an  English  lady  by  the  chaplain 
to  the  forces.  Lord  Stowell  intimated  an  opinion,  that  the  marriage, 
though  void  according  to  the  French  law,  would  be  supported  here,  on 
the  ground  that  under  the  circumstances  the  parties  were  not  French 
subjects  under  the  dominion  of  French  law.  (a)  And  it  was  partly 
for  the  same  reason,  that  in  Ruding  v.  Smith,  a  marriage  between 
two  British  subjects  at  the  Cape  of  Good  Hope,  at  the  time  when 
that  place  was  occupied  by  English  troops  under  a  capitulation,  was 
held  to  be  valid,  though  void  under  the  Dutch  laws,  which  were  in 
force  there,  (b)  The  same  principle  was  applied  by  Lord  Ellen- 
borough  to  the  case  of  a  marriage  between  a  soldier  serving  with  the 
English  army  in  St.  Domingo,  and  an  English  woman,  (c) 

The  late  statute  4  Geo.  4.  chap.  91,  recites,  that  it  is  expedient  to 
relieve  the  minds  of  all  his  Majesty's  subjects  from  any  doubt  con- 
cerning the  validity  of  marriages  solemnized  by  a  minister  of  the 
church  of  England  in  the  chapel  or  house  of  any  British  ambassador 
or  minister  residing  abroad  within  the  country  to  the  court  of  which 
he  is  accredited,  or  in  the  chapel  belonging  to  any  British  factory 
abroad,  or  in  the  house  of  any  British  subject  residing  at  such  fsctory, 
as  well  as  from  any  possibility  of  doubt  concerning  the  validity  of 
marriages  solemnized  within  the  British  lines,  by  any  chaplain  or 
officer,  or  other  person  officiating  under  the  orders  of  the  commanding 
officer  of  a  British  army  serving  abroad;  and  it  then  enacts  and 
declares,  that  all  such  marriages  as  aforesaid  shall  be  deemed  and 
held  to  be  valid  in  law,  as  if  the  same  had  been  solemnized  within 
his  Majesty's  dominions,  with  a  due  observance  of  all  forms  required 
by  law. 

It  was  considered  previously  to  this  statute,  that  the  supposed 
privilege  of  ambassadors'  chapels  would  only  extend  to  cases  where 
both  the  parties  were  subjects  of  the  country  of  the  ambas* 
sador  {d) ;  but  the  expressions  of  the  enacting  part  of  the  statute 
apply,  whether  the  parties  are  or  are  not  British  subjects,  [(e)] 
With  respect  to  marriages  within  the  lines  of  a  British  army  abroad, 
it  supplies  defects  arising  from  the  non-observance  of  any  forms,  or 

(a)  Burn  v.  Farrar,  2  Hagg.  369.  '  (d)  See  Pertreis  v.  Tondear,  I  Hagg. 

(b)  Ibid.  387.  136. 

(c)  King  V,  Brampton,  10  East,  282.  [(«?)  Lloyd  ».  Petitjean,  2  Curt  251.] 


APPENDIX.  421 

from  the  want  of  a  clergyman :  but  marriages  in  factories  or  ambas- 
sadors' chapels^  not  performed  by  clergyman  of  the  church  of  England, 
are  left  in  the  same  situation  as  before,  (a) 

It  was  intimated  by  Lord  Stowell,  in  Buding  v.  Smith,  that 
where  a  compliance  with  the  regulations  established  in  a  foreign 
country  was  impossible,  the  necessity  of  the  case  might  exempt  it 
from  the  operation  of  the  lex  loci.  If  from  legal  or  religious  di£Scultiea 
the  ceremony  could  not  take  place  according  to  the  law  of  the  country,, 
the  law  of  England  did  not  (as  he  conceived  it)  say  that  its  subjects 
should  not  marry  abroad.  (5)  Tbe  case  before  him  he  thought  aa 
nearly  intitled  to  the  privileges  of  strict  necesuty  as  could  be :  the 
husband  had  attained  the  age  of  twenty-one  years,  but  being  under 
thirty  the  consent  of  his  father  was  required  by  the  Dutch  laws 
prevailing  at  the  Cape:  the  wife  was  a  minor  without  any  l^al 
guardian :  and  one  of  the  grounds  of  decision  was  stated  to  be  the  inr 
superable  difficulty  of  obtaining  any  marriage  according  to  the  Dutch 
Law.  (c) 

If  the  law  of  the  foreign  country  imposed  any  highly  unreasonable 

restraints  upon  marriage,  it  might  perhaps  be  held  in  Ei^knd,  that 

the  marriage  of  British  subjects  in  a  manner  conformable  to  the 

general  law  of  England  was  valid«.    Thus,  in  Buding  v.  Smith,  Lord 

Stowell  puts  the  case  of  a  foreign  law,  fixing  the  period  of  majority 

at  an  advanced  period  of  life,  as  forty ;  and  suggests  that  it  would 

be  a  question,  whether  the  marriage  of  two  British  subjects,  not 

absolutely  domiciled  abroad,  should  be  invalidated  on  that  ground. 

(a)  By  another  statute  passed  in  the  unto  belonging,  as  if  the  same  had  been 
same  session  (4  Geo.  4.  chap.  67),  re-  solemnized  before  the  abolition  of  the 
citing,  that  the  British  factory  at  St.  said  factory.     [By  the  3  &  4  W.  4.  c.  45. 
PetersbuTgh  was,  by  a  manifesto  of  the  marriages  were    declieu'ed  valid  which 
Emperor  of  Russia,  declared  to  be  abo-  had  been  solemnized  at  Hamburgh  since 
lished  from  the  20th  of  June,  1807^  it  is  the   abolition    of  the   British   factory 
enacted  that  all  marriages  (both  or  one  there.] 
of  the  parties  thereto  being  subjects  or  (b)  2  Hagg.  391. 
a  subject  of  this  realm)  that  have  since  (c)  The  statute  57  Greo.  9.  chap.  3), 
the  20th  of  June,  1807,  been  solemnized,  cited  ante,  [p.  383,]  declaring  void  mar- 
or  that  shall  hereafler  be  solemnized  at  riages  in  Newfoundland  not  solemnized 
St  Fetersburgh,  by  the  chaplain  to  the  by  clergymen,  excepts  marriages  that 
Russia  Company,  or  by  a  minister  of  may  be    had    under  circumstances  of 
the  Church  of  England,  officiating  in-  peculiar  and  extreme  difficulty  in  pro- 
stead  of  such  chaplain  in  the  said  chapel  curing  a  person  in  holy  orders  to  per* 
of  the  said  Russia  Company,  or  in  any  form  the  celebration,  and  in  which  the 
other  place  before  witnesses,  shall  be  as  law  might  on  that  account  otherwise 
good  and  valid  in  law,  and  so  deemed  determine  on  the  validity  of  such  mar« 
in  the  United  Kingdom  of  Great  Britain  riages. 
and  Ireland,  and  the  dominions  there- 
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Another  distinction  has  in  some  cases  been  taken,  with  respect  to 
the  marriages  of  British  subjects  in  foreign  countries,  in  which  their 
residence  has  been  only  temporary,  without  an  animus  marandu 
Though  it  is  clear  that  such  marriages,  if  conformable  to  the  foreign 
law,  are  good,  yet  it  seems  questionable  how  far  the  converse  of  this 
proposition  is  true.  In  Harford  v.  Morris  (a),  it  was  stated  to  be 
clear,  that  a  transient  residence,  by  coming  one  morning  and  going 
away  the  next,  was  not  such  a  residence  as  to  make  the  lex  loci 
applicable,  and  the  marriage  there  was  confirmed,  though  void  ac- 
cording to  the  law  of  the  country  where  it  was  celebrated,  (i)  This 
opinion  is  of  less  weight  from  the  sentence  having  been  reversed 
(though  the  reversal  was  upon  other  grounds),  and  it  is  certainly  con- 
trary to  the  doctrine  of  the  cases  of  Scrimshire  v,  Scrimshire,  and 
Middleton  v.  Janverin,  as  well  as  to  the  doctrine  attributed  to  Lord 
Hardwicke,  in  Butler  v.  Freeman  (<?):  it  is,  however,  fieivoured  by 
several  of  the  remarks  which  fell  from  Lord  Stowell,  in  the  above- 
mentioned  case  of  Buding  v.  Smith.  In  that  case  his  Lordship  was 
of  opinion,  that  the  character  of  the  husband,  the  drcumstance  of  his 
not  being  a  settler,  but  a  military  servant  of  the  British  government, 
coming  into  the  country,  not  to  purchase,  to  sue,  or  to  live  there,  but 
in  the  prosecution  of  a  further  voyage  directed  by  British  authority, 
ought  to  operate  in  favour  of  exempting  him  from  the  restrictions  of 
the  lex  loci,  (d) 

But,  if  foi  these  reasons  the  marriages  of  British  subjects  tem- 
porarily resident  in  foreign  countries  be  privileged,  the  privilege  will, 
it  seems,  be  forfeited  by  the  parties  voluntarily  resorting  to  the  lex  loci, 
and  will  not  support  a  marriage  which  is  scdemnized  according  to  the 
foreign  ceremonial,  but  which,  as  being  clandestine,  is  void  under  the 
foreign  law.  On  this  ground  Lord  Stowell  reconciled  the  opinions 
which  he  expressed  in  Buding  v.  Smith,  with  the  decisions  in 
Scrimshire  r.  Scrimshire,  and  Middleton  r.  Janverin.  (e)  When  the 
parties  have  recourse  to  the  form  of  solemnization  established  in  the 
country  in  which  they  are,  their  mutual  intention  must,  it  has  been 
said,  be  presumed  to  be,  that  it  should  be  a  marriage  or  not,  according 
to  the  laws  of  that  country.  (/) 

It  is  to  be   observed,   that  in   all  the  instances  in   which   the 


(a)  2  Hagg.  423,  (e)  See  2  Hagg.  393. 

{b)  Ibid.  431.  (/)  2  Hagg.  41 1, 412 :  and  see  2  Phill. 

(c)  Amb.  303.  285. 

(d)  2  Hagg.  389. 
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marriages  of  British  subjects,  celebrated  abroad,  in  a  manner  not  con- 
formable to  the  lex  loci^  are  considered  valid  by  the  English  courts, 
either  upon  general  principles,  or  by  virtue  of  legislative  enactments, 
it  is  a  different  question  whether  they  are  also  valid  in  the  oountry  in 
which  they  took  place,  and  in  other  foreign  countries :  the  decision 
of  that  question  must  of  course  depend  in  each  case  upon  the  law  of 
the  particular  place  in  which  it  may  happen  to  be  raised.  And  hence 
it  is,  as  Lord  Stowell  observes,  always  the  safest  course  to  solemnize 
the  marriage  according  to  the  law  of  the  country,  (a) 

British  subjects  residing  in  British  settlements  abroad,  are  governed 
by  the  laws  of  England,  excepting  where  alterations  have  been  intro- 
duced by  express  enactment.  Hence,  their  marriages  are  regulated 
by  the  English  law,  which,  with  respect  to  noarriages  beyond  the 
seas,  is  the  same  as  before  the  statute  26  Geo.  2.  chap.  33.  Thus,  a 
marriage  between  two  British  subjects,  celebrated  at  Madras  by  a 
Soman  Catholic  priest  in  a  private  room,  was  held  to  be  valid.  (6) 

The  statute  58  Geo.  3.  chap.  84,  confirming  marriages  celebrated 
in  the  British  territories  in  the  East  Indies,  by  ministers  of  the  church 
of  Scotland,  has  been  already  noticed.  The  retrospective  branch  of 
this  statute  confirms  all  marriages  which  had  been  thus  celebrated^ 
without  reference  to  the  religion  of  the  parties.  It  renders  valid 
future  marriages  thus  celebrated,  both  or  one  of  the  parties  being 
members,  or  a  member  of,  or  holding  communion  with  the  church  of 
Scotland,  and  previously  making  a  declaration  in  writing  to  that 
effect 

(a)  2  Hagg.  391.  (b)  Lautour  v.  Teasckle,  7  Taunt.  S30 ;  2  Marsh.  243. 
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No.  II. 

Of  the  Husbands  Power  over  the  Wife^s  future  Interests  in  Cftoses  in 

Action,     By  Mr.  Jacob,  (a) 

The  extent  of  the  husband's  power  over  the  wife's  interests  in  choses 
in  action  is  a  subject  on  which  there  has  been  considerable  difference 
of  opinion.  The  decision  in  the  case  of  Homsby  v.  Lee  (b\  that  an 
assignment  of  the  wife's  reversionary  interest  in  a  trust  fund,  made  by 
the  husband  for  valuable  consideration,  did  not  bar  the  wife's  right  by 
survivorship,  has  sometimes  been  questioned;  and  it  has  been  sup- 
posed that  the  previous  authorities  had  established  the  proposition  that 
the  husband  might  by  assignment  for  valuable  consideration  bar  his 
wife's  right  by  survivorship  to  her  reversionary  choses  in  action,  pro- 
vided they  were  £uch  as  ynight  possibly  have  fsdlen  into  possession 
during  the  coverture.  This  opinion  is  supported  by  the  author,  who 
has  collected  the  cases  and  dicta  which  appear  to  sanction  it  (c) :  his  ar- 
gument has  been  ably  answered  by  Mr.  T.  Canning,  {d)  In  a  recent 
case,  not  yet  reported  (Purdew  v.  Jackson),  the  point  again  occurred, 
before  the  same  learned  judge  who  decided  the  case  of  Homsby  v,  Lee  c 
it  is  understood  to  have  been  fully  discussed  and  considered^  and  the  de- 
cision was  the  same  as  in  the  former  case.  It  must  be  admitted  that 
these  decisions  are  contrary  to  an  opinion  which  had  previously  been 
entertained  by  many  members  of  the  legal  profession,  but  a  consider- 
ation of  the  subject  will  show  that  this  opinion  is  one  not  easily  to  be 
reconciled  with  principle,  and  that  it  has  originated  in  some  dicta,  to 
which  too  extensive  a  meaning  seems  to  have  been  ascribed. 

A  chose  in  aetioa  not  being  assignable  at  law,  an  assignment  of  it 
can  only  be  made  effectual  upon  the  principles  of  equity ;  and  it  is 
supported  in  equity,  on  the  ground  that  it  is  an  agreement,  by  which 
the  assignor  is  bound  to  give  to  the  assignee  the  benefit  of  that  which 
he  has  assigned^  ''It  is  by  agreement,  in  most  cases  of  choses  in 
action,  that  the  assignee  takes  it.  His  covenant  is,  in  this  Court,  a 
disposition  of  it  that  could  be  enforced  against  him;  and  as  against 

(a)  Vide  suprdj  yoL  I.  pp.  73.  75.  found  in  No.  4.  of  the  Appendix  to  this 
This  discussion  formed  No.  3.  of  the     work. 

Addenda  to  Mr.  JacoVs  edition  of  Roper.         (d)  Obsen'ations  on    a   Case  lately 

(b)  2  Madd.  1 6.  submitted  to  Counsel,  &c^    By  Thomas 

(c)  Mr.  Roper's    argument   will  be     Canning,  Esq.,  1820. 
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lam,  at  least,  would  go  to  the  representative  of  the  person  agreeing 
with  him.'*  (a)  Upon  principle,  therefore,  the  right  of  the  assignee  of 
a  chose  in  action  is  derived  from  his  right  to  call  upon  the  assignor 
for  a  specific  performance  of  the  agreement  between  them ;  giving 
him  no  original  right,  except  as  against  the  assignor  and  his  represen* 
tatives.  He  is  intitled  to  whatever  interest  the  assignor  himself  pos- 
sesses, or  is  able  to  procure.  If  the  husband  sells  the  chose  in  action 
of  his  wife,  he  is  bound  by  his  contract  to  do  whatever  is  in  his 
power  for  reducing  it  into  the  possession  of  the  purchaser ;  and  the 
right  of  the  purchaser  is  therefore  coextensive  with  the  husband's 
legal  power  of  acquiring  the  property. 

In  some  of  the  earlier  cases  this  principle  was  more  rigorously  en* 
forced  than  at  present ;  it  was  considered,  that  even  if  the  husband 
had  the  power  of  reduction  into  possession,  unless  he  actually  exer* 
cised  that  power,  his  wife's  right  by  survivorship  could  not  be  inter 
cepted  by  his  agreement.  If  the  husband  assigned  for  valuable  con- 
sideration  a  chose  in  action  belonging  to  his  wife,  which  might  have 
been  immediat'Cly  recovered,  it  was  held  that  the  wife's  right  by  sur- 
vivorship subsisted,  unless  the  property  was  actually  recovered  during 
the  coverture,  (b)  The  assignment  not  being  effectual  at  law,  it  was 
thought  that  there  was  no  equity  to  make  it  good  as  against  the  wife 
surviving  and  claiming  by  title  paramount. 

But  this  doctrine  seems  to  have  given  way  to  other  principles, 
founded  on  the  general  rule,  that  where  there  has  been  an  agreement 
for  valuable  consideration,  the  question  shall  be  treated  in  the  same 
manner  as  if  the  agreement  had  been  performed.  This  rule,  obviously 
just  in  cases  arising  between  the  parties  to  the  agreement,  and  those 
claiming  under  them,  has  been  extended  to  some  other  cases,  where 
its  justice  is  less  apparent ;  for  some  purposes  an  agreement  to  do  an 
act,  which  the  party  agreeing  has  it  in  his  power  to  do,  is  considered 
as  if  actually  performed,  as  against  third  persons  claiming  by  a  distinct 
title,  which  might  have  been  defeated  by  an  actual  performance. 
This  equity,  which  perhaps  originated  in  a  notion  that  the  omission  to 
do  the  necessary  acts  for  carrying  the  agreement  into  effect,  was  a 
species  of  accident  from  which  relief  should  be  given,  is  exemplified 
by  the  cases  where  agreements  for  the  execution  of  powers  by 
tenants  for  life  are  held  binding  upon  the  remaindermen ;  and  it 
seems  to  have  been  upon  similar  principles  that  assignments  of  the 
wife's  choses  in  action  immediately  recoverable,  when  for  valuable 

(a)  6  Ve«.  394.  (b)  Prcc.  in  Ch.  121. 419 ;  Gilb.  Eq.  R.  103  ;  2  Free.  241. 
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consideration,  have  been  held  binding  on  her  surviving.  The  husband 
has  agreed  that  the  purchaser  shall  have  that  which  has  been  assigned ; 
this  agreement  might  and  ought  to  have  been  performed  whilst  he 
was  living,  and  is  therefore  treated  as  if  it  had  been  accordingly  per- 
formed, (a) 

But  this  principle,  whether  it  was  or  was  not  originally  well- 
founded  (i),  can  have  no  application  to  an  assignment  of  a  reversionary 
interest ;  the  husband  having  no  legal  power  to  reduce  it  into  posses- 
sion, if  he  dies  before  it  falls  in.  His  agreement  to  place  it  in  the 
possession  of  the  assignee,  is  one  that  he  could  not  have  effectuated ; 
and  an  agreement  which  could  not  by  possibiUty  have  been  performed, 
cannot  upon  any  principle  of  equity  be  treated  as  if  it  had  been  per- 
formed. The  assignment  gives  to  the  assignee  such  interest  as  the 
husband  had,  and  a  right  to  call  upon  him  to  render  that  assignment 
effectual ;  but  it  cannot  upon  principle  give  a  right  to  call  upon  the 
wife,  who  is  a  stranger  to  the  contract,  to  do  that  which  it  was  never 
in  the  husband's  power  to  do. 

The  principle  that  a  man  cannot  by  contract  give  to  another  an  in- 
terest which  he  does  not  possess,  and  which  he  has  no  means  of  ac- 
quiring, is  so  obviously  just,  that  it  would  require  strong  authority 
to  establish  an  exception  to  it. 

The  case  of  Atkins  v.  Dawbury  (c)  is  the  only  instance  adduced 
as  a  direct  decision,  that  an  assignment  of  a  reversionary  interest  is 
binding  on  the  wife  surviving.  It  seems,  however,  Hot  to  have  been 
considered  as  the  case  of  a  reversionary  interest.  The  Court  said,  that 
though  the  "  legacy  was  charged  on  a  reversion,  which  was  not  an 
immediate  fund  for  the  raising  it,  yet  being  given  to  the  wife  in  pr<t* 
sentiy  when  the  wife  comes  in,  it  shall  carry  interest  from  the  testator's 
death."  The  Court  gave  as  one  reason  for  the  decision,  that  the  hus- 
band had  by  his  will  confirmed  the  assignment,  and  given  the  legacy 
again  in  the  same  manner.  The  wife  was  his  executrix,  and  if  she 
took  any  benefit  under  his  will,  was  of  course  bound  to  affirm  this 
bequest.  But  so  far  as  the  decision  turned  on  the  effect  of  the  as- 
signment alone,  it  is  clear  that  it  could  not  now  be  supported,  the 
assignment  having  been  made  without  valuable  consideration. 

The  dictum  of  Lord  King,  in  Chandos  r.  Talbot  (d),  was  uttered 

(c)  2  Ves,  Sen.  20.  (c)  Gilb.  Eq.  Rep.  88. 

(J)  See  Sugden  on  Powers,  8d  ed.,         [(d)  Cited  an/e,  vol.  I.  of  this  treatise, 
p.  346,  [2  Sug.  Pow.  91.  7th  ed.]  and     p.  100.] 
the  observations  of  Sir  W.  Grant,  there 
referred  ta 
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in  a  case  in  which  the  legacy  assigned  became  payable  during  the 
coverture,  and  he  put  the  assignment  on  the  footing  of  an  agree* 
ment  for  yaluable  consideration. 

The  dicta  attributed  to  Lord  Hardwicke,  in  Grey  v.  £entiah  (a), 
and  Hawkyns  v,  Ohjii(b\  favour  the  opinion  that  the  husband's 
assignment  would  be  effectual  against  the  wife  surviving;  but  it  is 
to  be  remarked,  that  in  both  cases  the  decree  was  in  favour  of  the 
wife.  In  the  first  of  these  cases  the  wife's  right  to  a  provision,  and 
her  right  by  survivorship,  are  confounded  in  the  report,  so  that  it 
does  not  appear  upon  which  ground  the  decree  proceeded.  In  the 
latter  case,  the  property  consisted  of  the  interest  of  a  fund  given  to 
the  husband  and  wife  for  their  lives  and  the  life  of  the  survivor ;  and 
it  was  therefore  open  to  considerations  different  from  those  applicable 
to  a  reversionary  interest  given  to  the  wife  alone. 

In  Bates  v.  Dandy  (c).  Lord  Hardwicke  is  reported  to  have  said : 
''The  husband  may  assign  the  wife's  chose  in  action,  or  a  possibility 
that  the  wife  is  intitled  to,  as  well  as  her  term,  so  that  it  be  not  vo- 
luntary, but  for  a  valuable  consideration  ;  but  though  he  cannot  dis- 
pose of  her  chose  in  action  without  a  valuable  consideration,  yet  he  may 
release  the  wife's  bond  without  receiving  any  part  of  the  money." 

Upon  this  passage  the  first  observation  which  arises  is,  that  the  ac« 
curacy  of  the  report  cannot  be  very  confidently  relied  on.  The  first 
branch  of  the  sentence  implies  that  the  husband  cannot  assign  the 
wife's  term,  except  for  valuable  consideration  ;  the  second  speaks  of  a 
bond  as  if  it  were  different  from  a  chose  in  action. 

These  mistakes  make  its  authority  at  least  questionable,  and  as  the 
case  itself  involved  no  point  relative  to  a  future  interest,  the  ex- 
pression about  the  assignment  of  a  possibility  can,  at  most,  have  only 
that  degree  of  weight  which  belongs  to  extrajudicial  dicta. 

But  if  any  inferences  can  be  drawn  from  these  remarks,  they  stand 
opposed  to  other  cases  before  the  same  judge,  in  which  the  point  is 
more  explicity  adverted  to. 

In  Bush  t7.  Dalway  (d)  (which  was  subsequent  to  these  three  cases), 
the  question  related  to  a  portion  secured  to  the  wife,  payable  on  her 
surviving  her  father.  Lord  Hardwicke  says,  "  A  question  was  made, 
whether  the  husband  had  a  right  to  assign  it  in  the  father's  life ;  which 
is  not  necessary  here,  although  I  think  he  might  not.     In  Theobald 

1(a)  Cited  ante,  vol.  I.  of  this  treatise,         (c)  2  Atk.  208. 
pp.  81.  82.]  (d)  1  Ves.  Sen.  19 ;  3  Atk.  530. 

(b)  2  AUc.  551. 
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V,  Duffoy,  before  Lord  Macclesfield,  aii  assignment  by  husband  and 
wife  of  the  wife's  executory  interest  was  held  good.  There  the  wife 
had  something  more  than  in  this  case ;  but  that  turned  on  her  joining, 
on  which  foundation  the  Court  determined  it  for  the  purchaser,  which 
was  affirmed  by  the  Lords.  Here,  before  the  fathers  death,  he  had 
no  right  of  action  at  all,  but  afterwards  he  might  have  called  for  it 
immediately."  (a)  This  is  a  clear  expression  of  opinion,  directly 
applying  to  the  point  under  discussion. 

The  question  in  the  cause  was,  whether  the  wife's  right  to  this  portion 
was  bound  by  her  marriage  settlement,  by  which  the  husband  had 
covenanted  that  it  should  be  settled  upon  certain  trusts :  and  it  was 
held  to  be  bound,  on  the  ground  that  the  father  having  died  during 
the  coverture,  the  husband  became  immediately  intitled.  **  Perhaps," 
said  Lord  Hardwicke,  ^^  the  event  might  have  happened,  that  she 
would  not  have  been  bound,  as  if  the  right  of  action  never  had  vested 
in  the  husband ;  but  here  it  did,  by  his  surviving  the  father.**  The 
question,  he  added,  depended  on  the  general  rule,  that  what  ought  to 
be  done  was  considered  in  equity  as  done,  and  this  ought  to  have  been 
done,  {u  e.)  the  covenant  ought  to  have  been  performed  in  the  life  of 
the  husband,  (b) 

So  in  Medcalfe  v.  Ives  (c),  where  a  man,  by  a  settlement  previous 
to  his  marriage  with  the  infant  daughter  of  a  freeoum  of  London, 
in  consideration  of  a  portion,  covenanted  with  the  father  to  release 
her  customary  part.  Lord  Hardwicke  said :  ^'  As  to  the  objection 
of  the  customary  part  being  a  possibility,  and  merely  a  contingency, 
it  is  of  no  weight,  for  there  is  no  doubt  but  it  might  be  released  in 
equity ;  but  here  is  a  covenant,  which  the  defendant  is  bound  by  in 
all  events,  and  it  is  no  objection  to  say  the  wife  was  under  age ;  for 


(a)  1  Ves.  Sen.  20.  The  report  in 
Atkins  contains  similar  expressions,  with 
this  addition,  ^^  but  it  has  been  fre- 
quently determined  that  a  husband  may 
assign  a  wife*8  chose  in  action  for  a 
valuable  consideration ;  but  what  does 
that  turn  upon?  Why,  upon  the  hus- 
band*s  right  to  sell.**  There  is  pro- 
bably some  inaccuracy  in  the  latter  part 
of  this  passage ;  Lord  Hardwicke  would 
have  given  some  better  reason.  Ac- 
cording to  both  reports,  he  appears  to 
have  been  distinguishing  between  pre* 
sent  and  future  interests. 

(6)  It  is  stated  in  Ilornsby  r.  Lee, 


that  the  reversion  fell  in  a  short  time 
before  the  death  of  the  husband.  The 
interest  had,  therefore,  ceased  to  be  re- 
versionary; and  it  might  have  been 
contended,  upon  ihe  principle  laid  down 
by  Lord  Hardwicke,  that  the  fund 
having  come  into  the  power  of  the  hus- 
band, ought  in  his  lifetime  to  have  been 
received  and  paid  to  the  person  to  whom 
he  had  assigned  it ;  and  that  it  should, 
therefore,  be  bound  by  the  assignmeat 
But  this  point  does  not  appear  to  have 
been  noticed, 
(c)  1  Atk.  63. 
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though,  in  this  respect  if  the  husband  were  dead,  the  articles  would 
not  bind  her,  and  she  would  by  survivorship  be  intitled  to  the  cus- 
tomary share  as  a  chose  in  action  not  recovered  or  received  by  the 
husband ;  yet  he  being  alive,  it  is  a  matter  that  accrues  to  him  in 
right  of  his  wife,  and  he  may  release  it,  and  his  release  will  bind  her, 
and  therefore  it  was  reasonable  he  should  perform  his  covenant'' 

In  these  two  cases  the  covenants  were  entered  into  before  the  mar« 
riage,  but  it  is  obvious  that  such  a  covenant  is  equally  binding  on 
the  husband  whether  made  before  or  after ;  and  so  far  as  its  effect 
depends  upon  its  being  the  agreement  of  the  husband,  it  must  be 
equally  binding. 

The  grounds  of  the  decision  in  the  case  of  Theobald  v.  Duffoy  (a), 
alluded  to  above,  in  which  an  assignment  by  the  husband  and  wife  of 
a  possibility  of  a  term,  not  assignable  at.  law,  was  supported  in  equity 
as  an  agreement  for  valuable  consideration,  also  furnish  an  illustration 
of  the  law  on  this  subject  The  judgment  did  not  rest  upon  the  cir- 
cumstance of  its  being  the  husband's  act :  there  is  no  intimation  of  the 
husband  being  competent,  alone,  to  bind  future  interests  of  his  wife 
not  assignable  at  law  :  it  turned  on  the  fact  of  the  wife  having  joined 
with  the  assent  of  her  friends,  proceeding  on  the  notion,  adopted  in 
many  early  cases,  that  agreements  entered  into  by  married  women  or 
infants,  if  fair  and  reasonable,  might  be  enforced  in  equity. 

In  another  case  (i),  it  was  laid  down  by  the  Lord  Chancellor,  that 
the  husband  had  no  power  whatever  to  release  a  future  right  of  hb 
wife's ;  that  she  might  survive  him,  and  would  then  be  intitled  to  it  in 
her  own  right  The  facts  were,  that  the  wife's  father,  being  a  free- 
man of  London,  the  husband,  after  the  marriage,  in  consideration  of 
1002.,  released  the  wife's  customary  part :  he  survived  the  father,  and 
the  release  was  ultimately  held  to  be  a  bar.  The  husband  being 
alive  at  the  time  when  the  interest  in  question  fell  in,  the  decision 
was  consistent  with  the  opinion  expressed  at  first  ;  it  seems  also  to 
have  turned  partly  on  the  fact  of  the  wife  having  agreed  to,  or  joined 
in  the  release,  (c) 

The  cases  of  Hewitt  v.  Crowcher,  and  Gregg  v.  Crowcher  (d),  in 
which  the  consent  of  the  wife  was  taken  to  a  sale  of  her  reversionary 
interest  in  a  trust  fund,  seem  to  belong  to  that  class  of  cases  in  which 
the  Court  of  Chancery  sometimes  allowed  the  wife's  consent  to  be 

(a)  9  Mod.  101.  (e)  Free,  in  Chan.  496. 

(h)  Kemp  V.  Kelaey,  Free,  in  Cban.  [(d)  Cited  ante,  vol.  I.  of  this  treatise, 
544.  594 ;  2  £q.  Ca.  Ab.  267.  p.  92.] 
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given,  considering  its  effect  to  be  analogous  to  that  of  a  fine  at  law. 
This  practice  was  considered  in  Sperling  v,  Rochford  (a),  Richards  v. 
Chambers  (&),  and  Fickard  v.  Roberts  (c),  and  proceeded  upon  the 
supposition  that  the  property  was  not  in  the  power  of  the  husband, 
and  that  it  could  not  be  affected,  except  by  a  decree  founded  on  the 
wife's  consent :  it  was  considered  that  the  wife's  right,  in  the  event  of 
her  surviving,  was  barred  by  force  of  the  consent  and  the  decree,  and 
not  by  the  husband's  assignment.  Such  cases,  therefore,  tend  to 
show  the  limited  extent  of  the  power  which  the  husband  was  supposed 
to  have. 

It  is  most  probable  that  the  wife's  consent  was  received  by  Lord 
Alvanley,  in  Gregg  v,  Crowcher,  and  Hewitt  v.  Crowcher,  for  this 
purpose,  and  not  for  the  sole  purpose  of  waiving  her  equitable  right 
to  a  provision.  In  his  Lordship's  opinion,  ''no  interest  of  hers  will  be 
bound  but  by  her  consent,  not  taken  by  the  negotiation  of  friends, 
but  by  the  Court  itself."  (rf)  In  Woollands  v.  Crowcher  (e),  where 
these  cases  were  produced  in  argument,  they  were  understood  in  this 
light ;  it  was  said,  that  the  consent  was  to  be  taken  by  analogy  to  a 
fine,  and  that  without  it  the  wife  would  not  be  bound.  The  Master 
of  the  Rolls  (Sir  William  Grant)  also  considered  the  question  to  be, 
whether  the  wife's  right  by  survivorship  should  be  barred  by  allowing 
her  consent  to  be  taken.  ''  But  in  this  instance,"  he  says, ''  the  object 
is  not  to  bar  her  equity  to  have  a  settlement,  but  to  bar  her  right  to 
survivorship,  for  upon  his  death  it  belongs  to  her  entirely.  She  is 
giving  up  not  her  equity  only,  but  her  entire  right  by  survivorship. 
That  is  not  the  case  in  which  the  Court  takes  her  consent.  If  the 
husband  has  a  right  to  convey,  let  him  exercise  his  right.  But  why 
this  Court  should  join  and  sid  him  for  this  purpose,  I  do  not  know." 
On  a  subsequent  day  his  Honour  said  that  he  should  take  the  consent 
de  bene  esse :  the  principle  upon  which  this  was  done  does  not  dis- 
tinctly appear  from  the  short  note  of  the  judgment ;  but  it  may  be 
collected  that  his  Honour's  intention  was  to  receive  the  consent 
without  prejudice,  leaving  open  the  question  whether  the  wife  would 
be  bound  by  it  if  she  survived :  he  observed  that  the  effect  of  an 
assignment  of  reversionary  property  had  been  doubted,  and  referred 
to  Saddington  v.  Kinsman.  (/) 

(a)  8  Ve«.  164.  (d)  4  Ves.  18. 

(6)  10  Ves.  580.  (e)  12  Ves.  417. 

(c)  3  Madd.  884.  (/)  1  Bra  C.  C.  44. 
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In  the  case  of  Howard  v,  Damiani  (a),  which  occurred  subsequently 
before  the  same  learned  Judge,  and  which  was  heard  by  consent^  the 
decree  was  probably  made  with  the  same  view  as  that  in  Woollands 
9.  Crowcher :  it  did  not  in  terms  absolutely  confirm  the  sale,  directing 
only  that  the  trustees  should  be  at  liberty  to  make  the  transfer. 

In  another  case  before  Sir  W.  Grant,  it  was  said  by  Sir  S.  Romilly, 
in  argument  (probably  referring  to  Richards  v.  Chambers),  that  his 
Honour  had  decided  that  the  husband  could  not  assign  his  wife's  rever- 
sionary interest :  he  interposed,  saying,  "  That  is  if  it  could  not  fall 
into  possession  during  his  life,  as  a  reversion  upon  his  own  death ; 
not  if  it  depended  upon  an  event  that  might  happen  during  his 
life."  (b)  This  may  be  thought  to  imply,  that  in  the  latter  case  he 
might  assign  it;  but  the  remark  was  obviously  made  only  to  correct 
an  erroneous  reference  to  Richards  v.  Chambers,  that  case  applying 
only  to  reversions  expectant  upon  the  husband's  death,  and  not 
affecting  the  question  as  to  other  future  interests.  His  Honour's 
observation,  in  another  case,  that  the  husband  can  dispose  of  his  wife's 
property  in  expectancy  against  every  one  but  her  surviving  (c),  is  cer- 
tainly an  authority  against  the  opinion  that  he  has  an  unqualified 
power  of  assignment 

It  may  be  observed,  also,  that  at  the  time  when  Lord  Hardwicke 
is  supposed  to  have  intimated  an  opinion  in  favour  of  the  husband's 
power  of  assigning,  the  effect  of  his  assignment  for  valuable  consider- 
ation was  in  other  respects  not  settled  as  at  present.  It  was  then 
doubtful  whether  it  barred  the  wife's  equitable  right  to  a  provision ; 
the  reasoning  which  has  led  to  the  doctrine  now  established,  that  such 
an  assignment  does  not  defeat  the  wife's  equity,  applies  equally  to  the 
present  question.  '*  It  would  be  whimsical  then,"  says  Lord  Alvanley, 
^'that  the  assignment  by  the  husband  for  valuable  consideration 
should  put  that  assignee  in  equity  in  a  better  situation  than  the  hus- 
band himself  is  in  at  law."  (d) 

One  argument  in  favour  of  the  husband's  power  to  bind  the  future 
interests  of  his  wife  by  assignment  for  a  valuable  consideration,  is 
founded  on  the  power  which  he  is  supposed  to  possess  of  binding  such 
interests  by  his  release.  But  if  the  supposition  were  clearly  right,  it 
would  be  difficult  to  maintsun  any  very  close  analogy  between  a 
power  of  assigning  for  a  consideration,  and  a  power  of  releasing  with- 
out any ;  and  still  more  difficult  to  show  that  the  right  to  assign  must 

(a)  2  Jac.  &  Walk.  45S.  (c)  4  Yes.  19. 

lb)  16  Ves.  122.  (d)  1  Ves.  &  B.  405. 
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be  co-extensive  with  the  power  to  release.  Many  cases  may  be  put 
in  which  a  release  will  operate  at  law  upon  that  which  the  party 
could  not  assign,  as  in  the  case  of  the  release  of  a  bond  previously  as^ 
signed,  a  release  by  one  or  two  partners,  or  by  the  husband  of  a  feme 
executrix.  If  the  rules  of  law  enable  a  party,  by  his  release,  to  pass 
a  greater  interest  than  he  possesses,  it  does  not  follow  that  equity 
roust  give  a  similar  extension  to  his  power  of  contracting,  or  interfere 
to  effectuate  his  attempt  at  alienation,  invalid  at  law,  and  purporting 
to  affect  what  does  not  belong  to  him. 

It  may,  however,  be  doubted,  whether  the  husband  has  even  at  law 
a  general  power  of  releasing  the  future  rights  of  his  wife. 

In  Thomson  v.  Butler  (a),  an  annuity  had  been  granted  to  the  wife 
for  her  life :  the  husband  by  deed,  in  express  terms  reciting  the  an« 
nuity,  released  it.  The  wife  having  survived  him,  brought  a  writ  of 
annuity :  the  release  was  pleaded,  but  was  held  to  be  no  bar,  because 
the  husband's  release  could  not  extinguish  the  annuity  of  the  wife, 
but  if  she  survived  she  should  have  an  action  for  it.  This  was  a  case 
of  personal  property,  the  writ  of  annuity  being  a  personal  remedy 
only,  (ft) 

To  this  decision,  the  opinion  of  Lord  Holt,  in  Cage  v,  Acton  (c), 
is  opposed ;  a  case,  however,  in  which  his  opinion  does  not  possess  the 
high  authority  usually  attached  to  his  name,  his  judgment  upon  the 
principal  point  in  question  having  been  more  than  once  overmled,  and 
the  reasoning  by  which  he  supported  it  having  been  characterised  by 
Lord  Kenyon  as  mei*ely  flimsy  and  technical,  {d)  His  opinion  was, 
that  any  right  or  duty,  which  by  possibility  may  accrue  due  during 
the  coverture,  may  be  released  by  the  husband.  He  admitted,  how* 
ever,  that  a  right  or  duty  which  could  not  accrue  during  the  coverture 
could  not  be  released  by  the  husband,  acording  to  the  cases  of  Clark 
V.  Thomson  (c).  Smith  r.  Stafford  (/),  and  Lupart  v.  Hoblyn(y)» 
from  which  it  appeared,  that  a  covenant  or  promise  made  by  a  third 
person  before  the  marriage  to  pay  a  sum  of  money  to  the  wife,  in  the 
event  of  her  surviving  the  husband,  could  not  be  released  by  the 
latter.     And  the  proposition,  that  a  legal  right  which  cannot  accrue 

(a)  Moore,  523.      The  case   is  re-         (d)  5  T.  R.  384. 
ported  on  another  point  in  Cro.  Eliz.         (e)  Cro.  Jac.  571. 

721.  (/)  Hob.  216 ;  Hetl.  12. 

(b)  See  Co.  Litt.  144,  b.  (g)  1  Sid.  58. 

(c)  1  Salk.  325  ;  1  Lord  Rajm.  515  ; 
12  Mod.  288  ;  Comjn,  67  ;  Garth.  511 ; 
Holt,  309 ;  1  Freem.  512.  515. 
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during  tlic  coverture  is  not  releaseable  by  the  husband^  seems  to  be 
well  settled :  it  is  difficult,  however,  to  find  any  principle  for  this  ad- 
mitted limitation  of  the  husband's  power  of  releasing,  unless  it  be 
that  in  this  case  the  interest  and  the  right  of  action  cannot  vest  in 
him.  And  if  this  be  the  principle,  it  seems  to  follow,  that  the  effect 
of  his  release  depends  upon  his  having  an  interest  or  right  of  action  ; 
and,  therefore,  that  it  will  not  operate  beyond  the  extent  of  his 
interest,  if  no  right  of  action  ever  vests  in  him. 

In  the  case  of  a  future  covenant,  e^  ff.  a  covenant  to  pay  money  a 
a  future  period,  a  release  does  not  operate  as  a  release  of  the  right  of 
action^  none  having  arisen ;  and  a  release  of  all  actions  not  discharging 
a  covenant  which  has  not  been  broken,  (a)  The  reason  why  it  may 
be  released  by  express  words,  is  said  to  be,  that  it  is  a  covenant  in  ess€(b\ 
though  the  performance  be  future,  and  that  the  release  discharges  the 
present  obligation  and  force  of  it.  (c)  But  if  the  husband's  release 
operated  in  this  manner,  its  effect  would  apply  equally  to  every  future 
covenant  made  to  his  wife.  Whether  the  covenant  be  for  payment 
of  money  on  the  death  of  the  husband,  or  on  the  death  of  a  third 
person,  it  is  equally  a  covenant  in  esse,  and  its  present  obligation  and 
force  is  the  same.  And  it  would  therefore  follow  (as  it  was  contended 
in  Smith  v.  Stafford  (d))  that  the  husband  might  release  a  covenant, 
or  promise,  which  could  not  take  effect  in  his  lifetime :  but  it  has 
been  held  that  he  has  not  that  power. 

In  the  case  in  Kolle  («),  it  was  said  that  the  husband  might  release 
a  legacy  payable  to  his  wife  at  a  future  day,  because  he  had  an 
interest  in  it  before  tiie  day  of  payment,  which  interest  it  was  dear 
he  might  have  released.  According  to  this  case>  his  power  of 
releasing  results  from  his  interest :  and  this  is  consistent  with  the 
case  of  Thomson  v.  Butler,  and  with  the  opinion  that  his  release  does 
not  operate  on  that  which  cannot  take  effect  in  his  lifetime.  If  then 
the  effect  of  his  release  results  from  his  interest,  its  effect  ought  on 
principle  to  be  co-extensive  with  that  interest.  When  the  nature  of 
the  future  right  is  such  that  he  has  no  interest,  his  release  is  in- 
operative ;  and  when,  as  in  the  case  of  a  future  covenant  or  promise, 
he  has  only  a  limited  interest,  it  would  follow  that  his  release  ought  to 
operate  only  so  far  as  his  interest  extends. 

These  observations  refer  only  to  cases  where  there  is  no  immediate 

(d)  Co.  Liu.  292,  h.  (d)  Ibid. 

(&)  10  Co.  51,  h.  [(e)  Cited  antiy  toI.  I.  p.  73.  of  this 

(c)  Hob.  216.  treatise.] 

VOL.  II.  F  JF 
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right  of  action.  Different  considorations  might  apply,  if  the  future 
debt  were  secured,  so  that  the  husband  might  have  an  inmiediate  right 
of  action,  as  if  a  judgment  had  been  given,  or  a  bond  of  which  part  of  the 
condition  had  been  broken.  The  case  might  also  be  different,  if  the 
debt  were  actually  paid  to  the  husband  before  the  time  of  its  becom- 
ing due.  In  that  case,  the  defence  to  an  action  brought  by  the  wife  sur- 
viving would  be  different,  the  question  depending  not  on  the  release,  but 
on  the  payment  pleaded  as  a  performance  of  the  covenant  or  promise. 

But  whatever  may  be  the  rule  of  law  with  respect  to  the  husband's 
release  of  a  legal  demand,  it  does  not  by  any  means  follow,  that  the 
same  rule  must  prevail  with  reference  to  equitable  rights.  The 
effects  of  releases  of  legal  demands  depend  on  many  technical  rules 
as  to  joinder  in  action,  and  the  forms  of  pleading,  which  are  not 
adopted  in  equity.  The  effect  of  a  release  in  equity  is  more  analogous 
to  that  of  an  agreement  or  a  grant,  than  to  that  of  a  release  at  law. 
The  plea  of  a  release  must  in  general  show,  that  it  was  founded  on 
consideration  (a),  and  the  effect  of  the  plea  is  in  some  other  respects 
different  from  that  at  law.  (b)  And  a  voluntary  release  of  contingent 
and  executory  interests  in  equity  has  been  held  inoperative,  even  as 
against  the  party  releasing,  (c)  In  one  case  the  Lord  Chancellor 
says,  that  at  law  a  possibility  may  be  released,  but  distinguishes  the 
case  before  him,  because  it  was  "  a  demand  in  equity  under  a  trust."  (J) 

In  Salkeld  v.  Ycrnon  («),  the  husband  released  his  wife's  orphanage 
share  of  her  father's  estate,  receiving  legacies  under  his  will :  yet  it 
was  considered  doubtful  whether  this  release  of  a  present  interest, 
and  for  consideration,  could  be  binding  upon  the  wife  surviving. 
With  respect  to  future  interests  in  choses  in  action  of  an  equitable 
nature,  it  was  expressly  laid  down  in  Kemp  v.  Kelsey  (f),  that  the 
husband  could  not  release  them ;  the  same  may  be  inferred  from  Bush 
t\  Dalway,  and  Medealfe  v.  Ives.  The  dictum  of  Lord  Hardwicke 
in  Bates  v.  Dandy,  cited  before,  appears  to  allude  to  the  distinction 
between  releases  of  legal  and  equitable  demands:  ''though  he,  the 
husband,  cannot  dispose  of  her  chose  in  action  without  a  valuable 
consideration,  yet  he  may  release  the  wife's  bond  without  receiving 
any  part  of  the  money."  (^)     This  seems  to  confine  the  husband's  power 

(a)  See  2   Sch.  &  Lef.  728 :   Gilb.         (d)  3  Vin.  Ab.  155. 
For.  Rom.  57 :  Mitford  on  FleadiDgs,         (e)  1  Eden,  64. 
212.  1(f)  Stated  ante,  p.  75.  of  this  trca- 

(6)  See  2  Bligh,  617.  tise.] 

(c)  Robinson  v,  Bavasor,  3  Vin.  Ab.         (g)  2  Atk.  208. 
155  ;  Morris  v,  Barroughs,  1  Atk.  399. 
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of  releasing  to  legal  demands,  such  as  those  on  bonds,  making  a  dis^ 
tinction  between  them  and  others  which  he  cannot  affect,  except  for 
consideration. 

There  seems,  therefore,  no  reason  for  supposing,  that  the  husband 
can  release  the  future  equitable  interests  of  the  wife,  so  as  to  bind  her 
surviving.  The  case  may  be  different,  if  the  sum  due  to  the  wife  is 
actually  paid  to  Um,  the  question  then  being,  whether  payment 
before  the  day  is  not  a  sufficient  defence.  In  Doswell  v.  Earle  (a), 
the  wife  was  iutitled  to  a  trust  fund,  subject  to  her  mother's  life 
interest :  the  trustee,  with  the  assent  of  the  mother,  paid  it  to  the 
husband,  who  afterwards  died  before  the  mother,  leaving  his  wife  sur- 
viving :  it  waa  held  that  the  latter  was  barred. 

Another  argument  in  favour  of  the  opinion  that  the  husband  can 
assign  the  future  dioses  in  action  of  his  wife,  is  drawn  from  a  supposed 
analogy  to  his  power  over  her  interests  in  terms  of  years.  But  the 
right  which  the  husband  has  in  his  wife^s  chattels  real,  is  essentially 
different  from  that  whidi  he  has  in  her  ohoses  iiji  action.  With  respect 
to  the  latter,  he  acquires  by  the  marriage  only  the  right  of  suing  for 
them  jointly  with  her,  and  reducing  them,  into  his  possession ;  but 
until  they  are  reduced  into  possession  the  whole  right  is  in  hen  If  the 
husband  dies  first,  her  right  continues ;.  and  if  a  suit  has  been  com* 
menced,  his  death  does  not  cause  an  abatement,  except  under  particular 
circumstances,  {b)  If  she  dies  first,  the  right  of  action  which  the 
husband  acquired  by  the  marriage  ceases :  the  property  is  still  hers ; 
the  husband  can  only  sue  for  it  in  the  character  of  her  admini^ 
strator  (je\  and  takes  it  subject  to  her  debts,  (d) 

On  the  other  hand,  with  respect  to  the  wife's  chattels  real,  he  ac- 
quires a  legal  estate  by  the  marriage ;  he  may  bring  ejectment  in  his 
own  name  (e),  and  on  her  death  this  estate  continues  in  him,  in  his 
own  right,  without  taking  out  administration.  (/)  His  power  of 
assigning  a  legal  interest  in  a  term„  is  a  legal  power  depending  on  the 
nature  of  his  estate ;  Ids  power  of  assigning  an  equitable  interest  in  a 
term  arises  by  analogy  to  his  power  over  a  corresponding  legal  in-» 
terest  (^) ;  and  hence,  in  either  case,  his  assignment  does  not  require  a 
consideration  to  support  it :  its  effect  does  not  depend  on  contract. 

(fl)  12  Vea.  473.  (d)  Ibid. 

(ft)  Anon.   3  Atk.  725:    Coppin  r.         [(«)   Vide  suprd^  y oh  I*  "p.  109,  of  thh 
.,  2  P.  W.  496 ;  M  itford's  Pkcd-  treatise.] 


>ng8?  ?•  47.  [(/)  Ibid.  p.  95.] 

(c)  Vide  iuprdj  vol.  I.  p.  41.  of  this         [(g)  Ibid.  p.  99.] 
treatise. 
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But  his  assignment  of  a  chose  in  action  caiT  only  take  effect  as  a  con- 
tract.    There  is,  therefore,  no  analogy  between  the  cases. 

The  authorities  do  not  settle  how  far  the  husband's  power  extends, 
with  respect  to  those  executory  and  contingent  interests  in  legal  terms 
of  years  which  are  not  assignable  at  law,  and  with  respect  to  corre- 
sponding equitable  interests.  According  to  Lampet's  case  {a),  he  may 
release  them;  but  in  tliat  case  the  husband  was  alive  at  the  time 
when  the  interest  vested.  An  interest  of  this  description  resembles 
a  chose  in  action  in  not  being  assignable  at  law ;  and  therefore  an  as- 
signment of  it  must,  it  is  said,  be  for  valuable  eonsideration  (6),  and 
is  treated  as  standing  on  the  footing  of  an  agreement  (c)  It  seems, 
therefore,  that  the  question,  whether  the  husband's  assignment  of  such 
an  interest  will  bind  the  wife  surviving,  depends  upon  principles 
similar  to  those  which  apply  to  bis  assignment  of  her  future  choses  in 
action. 


No.  III. 

Observations  by  Mr.  Spence  on  the  case  ofHore  v.  Becker,  (df) 

The  following  decision  of  the  Vice-  Chancellor  of  England,  reported 
in  the  12th  vol.  of  Mr.  Simons's  Reports,  p.  465,  seems  to  us  on  many 
accounts  to  deserve  particular  attention. 

Robert  Becher  executed  9,  bond  to  A.  Frazer  and  John  Becher,  in 
the  penalty  of  2000/.,  conditioned  for  securing  an  annuity  of  lOOi  a 
year  to  Mary  A.  Dickenson,  spinster,  for  her  life,  and  by  a  deed  of 
even  date,  but  which  did  not  affect  the  question,  he  assigned  to  the 
obligees  an  annuity  for  another  person's  life,  and  a  policy  of  insurance 
for  further  securing  the  annuity  to  IVL  A.  Dickenson, 

Afterwards  M.  A,  Dickenson  married  John  Turton.  Then  Robert 
Becher,  the  obligor,  died,  and  his  brother  Richard  Becher  became  his 
administrator.  The  annuity  being  in  arrear,  Mr.  and  Mrs,  Turton 
threatened  to  commence  proceedings  at  law  and  in  equity  against 
Richard  Becher  as  the  personal  representative  of  Robert,  and  against 
Frazer  and  John  Becher,  the  obligees,  as  trustees,  to  recover  the 
arrears  and  enforce  the  future  payment  of  the  annuity.  On  this,  all 
parties  came  to  a  compromise,  and  Mr.  and  Mrs.  Turton  executed  a 

(fl)  10  Co.  46.  (c)  Theobald  r.  Doffoy,  9  Mod.  102. 

Qi)  1  Atk.  280 ;  2  Atk.  208.  {d)  Vide  supra,  vol.  I.  p.  75. 
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deed,  whereby,  in  consideration  of  500L  paid  to  them  by  John  Becher 
they  released  Frazer  and  John  Becher,  the  trustees,  and  Bichard 
Becher,  the  administrator  of  Bobert,  the  obligor,  from  all  claims  in 
respect  of  the  annuity  of  100/.,  or  the  securities  for  the  same.  But  the 
obligees  did  not  release  the  bond  to  Bobert,  so  that  the  legal  obligation 
continued  to  be  still  subsisting. 

The  two  obligees  died ;  John  Becher  was  the  survivor.  Mr.  Turton 
also  died,  and  his  widow  married  S.  Wood.  A  bill  was  then  filed  by 
Hore,  the  personal  representative  of  John  Becher  the  surviving 
obligee,  and  who  had  pidd  the  500/.,  against  Bichard  Becher,  the  per- 
sonal representative  of  the  obligor,  and  Mr.  and  Mrs.  Wood ;  and  one 
question  was,  whether  it  was  competent  to  Mr.  Turton  to  release  his 
wife's  annuity  except  during  the  coverture ;  if  not,  Mr»  Wood>  in  right 
of  his  wife,  would  have  been  intitled  to  receive  the  arrears  which 
accrued  due  from  the  death  of  Turton. 

It  was  admitted  in  the  argument,  on  the  authority  of  Stiffe  t?* 
Everitt  (a),  that  on  assignment  by  Turton  the  husband  would  not 
have  affected  the  payments  to  become  due  subsequently  to  his  death> 
but  the  distinction  was  taken^  that  this  was  a  release.  His  Honour 
decided  that  the  release  effectually  destroyed  the  bond  as  against  the 
wife.  ^*  If  a  man,"  said  that  very  learned  judge,  '^  gives  a  bond  or  a 
promissory  note  to  secure  an  annuity  to  a  single  woman,  and  she  after- 
wards marries,  her  husband  may  release  the  bond  or  note,  and  if  he 
releases  the  security,  there  is  an  end  of  the  annuity ;"  and  he  seems 
to  have  conadered  that  it  mode  no  difference  that  the  wife  was  not 
herself  the  obligee. 

Let  us  see  how  the  case  of  a  release  by  the  husband  of  the  wife's 
annuity  stands  at  law  where  the  wife  was  intitled  to  it  dum  sola. 

Marriage  is  an  absolute  gift  of  all  chattels  personal  in  possession  in 
the  wife's  own  right,  whether  the  husband  survive  the  wife  or  not, 
but  if  they  lie  in  action,  as  debts  by  obligation,  contract,  or  otherwise, 
the  husband  shall  not  have  them  unless  he  and  his  wife  recover 
them.  (&)  If  the  debt  or  duty  is  presently  recoverable,  there  can  be  no 
doubt  that  the  receipt  of  it(c)  or  a  release  (cQ  of  it  are  equally 
avidlable  to  bar  the  right  of  the  wife,  whether  the  securities  be  or  not 
left  outstanding,  and  of  whatever  nature  they  may  be. 

(a)  1  M.  &  C.  37.  (d)  Diet.  Lord  Hardwicke,  Bates  9. 

(b)  Co.  Liu.  351,  h.  Dandj,  2  Atk.  208,  &c. 
\c)  Bosvil  r.  Brander,  1  P.  W.  458  : 

Bees  o.  Keith,  1 1  Sim.  390. 
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But  does  an  annuity  secured  to  the  wife  by  bond  stand  in  this  pre- 
dicament ? 

By  the  stat,  8  &  9  W.  3.  c,  11.  sec  8,  in  all  actions  in  any  Court  of 
record  upon  any  bond,  or  in  any  penal  sum  for  non- performance  of  any 
covenants  or  agreements  contained  in  any  deed,  &c.,  the  plaintiff  may 
assign  as  many  breaches  as  he  shall  see  fit.  The  jury  are  to  assess 
the  damages  for  the  breaches  proved  at  the  trial,  and  the  like  judgment 
(that  is,  for  the  entire  penalty)  is  to  be  entered  as  before  the  Act,  and 
the  judgment  is  to  remain  as  a  further  security  to  answer  to  the 
plaintiff  such  damages  as  he  may  sustain  by  any  further  breach  and 
so  toties  quoties.  This  act,  as  is  well  known,  is  held  to  be  compulsory 
on  the  plaintiff  (a),  bo  that  he  must  assign  breaches  and  take  out  exe- 
cution accordingly ;  he  cannot  recover  the  entire  penalty.  A  bond  for 
payment  of  an  annuity  has  been  expressly  held  to  be  within  the 
statute,  (b)  If  any  further  breaches  are  committed,  the  act  directs  that 
the  plaintiff  may  toties  quoties  sue  out  a  scire  facias  upon  the  judgments 

If,  therefore,  husband  and  wife  bring  an  action  on  a  bond  to  secure 
an  annuity  given  to  the  wife  dum  sola,  and  the  wife  must  be  joined, 
the  action  being  in  the  name  of  both,  the  judgment  must  also  be  in 
the  name  of  both.  Even  a  judgment  in  the  name  of  the  husband 
without  execution  does  not  alter  the  property,  (c)  If  so,  who  would  be 
intitled  to  the  scire  facias  after  the  death  of  the  husband  ?  Surely  the 
wife,  and  not  the  personal  representative  of  the  husband.  What, 
then,  would  be  the  effect  at  law  of  the  release  of  the  husband  either 
before  or  after  action  brought  ?  A  release  of  all  manner  of  demand, 
says  Littleton  (d),  is  the  best  release  to  him  to  whom  the  action  is  made. 
But  the  husband,  as  it  would  appear,  has  no  demand  for  any  payment 
of  the  annuity  other  than  those  that  are  due  or  may  become  due 
during  his  life.  l%e  statute  prevents  his  recovering  the  entire 
penalty.  The  release  of  the  husband,  then,  as  it  appears  to  us,  can 
only  release  that  which  he  can  demand  and  enforce,  namely,  the  arrears 
and  accruing  payments  during  his  life.  A  release  of  all  claims  does 
not  discharge  rent  before  it  is  due.(«)  To  say  that  the  husband  can 
release  the  bond  or  the  penalty  itself,  when  another  person  besides 
himself,  namely,  the  wife  surviving,  may  in  a  certain  event  have  an 

(a)  SerJ.  Williams's  note  to  Gainsford         (d)  Sec.  508,  CJo.  Litt.  291,  h. 

r.  Griffith,  1  Saund.  58.  (e)  1  Sid.  l41 :  note 251  to  Co.  Litt.: 

(b)  Collins  V.  Collins,  2  Burr.  820 :     Co.  Litt.  292,  6,  is  to  the  same  effect. 
Walcot  p.  Goulding,  8  T.  R.  126. 

(c)  Eden's  note  to  Heygate  v,  An- 
nesley,  3  Bro.  C.  C.  362. 
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interest  in  it»  which  interest  he  cannot,  as  it  appears,  by  any  means 
reduce  into  possession,  appears  to  be  to  assume  the  question. 

But  there  is  what  appears  to  us  an  express  decision  on  the  point. 
In  the  case  of  Thomson  v.  Butler  (a),  which  L.  C.  B,  Comyn,  of 
himself  authority,  has  entered  in  his  Digest  {b),  it  was  decided,  to 
use  his  language,  "  that  if  the  wife  has  an  annuity  for  life,  a  re* 
lease  by  the  husband  does  not  bind  the  wife  if  she  survives."  It  is 
true  that  the  annuity  in  that  case  may  have  been  secured  on  land  (c), 
and  the  circumstance  noticed  by  Mr.  Jacob  (d),  that  the  action  was 
by  writ  of  annuity,  is  not  conclusive  against  this  supposition,  for  a  per- 
son has  the  option  of  bringing  a  writ  of  annuity  to  charge  the  person, 
though  the  annuity  be  secured  on  land  with  power  of  distress,  (e) 
The  probabilities,  however,  are  that  it  was  not  so  secured^  So  impor- 
tant a  circumstance  would  hardly  have  been  omitted  in  the  report,  if 
it  had  existed,  and  had  influenced  the  judgment  of  the  Court.  A 
better  mode  of  getting  rid  of  the  effect  of  that  case  perhaps  would  have 
been  to  cite  against  it  Lord  Holt's  dictum  to  the  contrary  in  the  case 
of  Cage  V.  Acton  (/),  but  which  is  very  much  weakened  by  Lord 
Kenyon's  observation  (^)  in  his  argument  on  the  principal  point  of  the 
case,  on  which  the  two  other  judges  differed  with  him  in  opinion. 

If  our  view,  as  above  stated,  be  correct,  what  equity  had  the  plaintiff 
in  Hore  v.  Becher  to  be  relieved  from  his  obligation  to  enforce  the 
bond  for  the  benefit  of  the  wife  ?  If  we  are  right,  even  if  the  wife- 
had  been  the  obligee,  the  release  would  not  have  bound  the  wife 
surviving.  In  the  case  before  us,  the  wife  was  not  the  obligee ;  ex 
concessis,  the  legal  obligation  remained  as  far  as  the  obligees  wer« 
concerned :  the  release  was  not  made  by  but  to  them ;  indeed  it  was 
owing  to  this  circumstance  that  the  bill  was  filed.  The  very  same 
reasons  that  would  have  operated  to  prevent  the  obligor  from  taking 
advantage  of  the  release  ought  surely  to  have  prevailed  as  regards  the 
obligee,  called  upon  by  his  cestui  que  trust  to  enforce  the  bond  against 
the  obligor. 

It  will  be  seen  that  our  view  of  the  case  of  Hore  v.  Becher  is^  wholly 

(a)  Moore  Rep.  522.  (/)  I  Freeman,  6VJ^  and  in  several 

(6)  Title  Baron  &  Feme,  K.  other  books. 

(c)  See  Judg.  of  the  Vice-Chancellor         {g)  Milbourn  v.  Ewart,  5  T.  R.  384 : 
m  Ilore  v,  Becher.  see  2  Rop.  H.  &  W.,  addenda  by  Jacob, 

(rf)  2  Roper's  Husband   and  Wife,     pp.  518,  519.  [an/e,  p.  432.] 
p.  518.  loTde,  p.  432.] 

(e)  Littleton,  sec.  219 :     Bac.  Abr. 
tit.  Annuity,  C. ;  vol.  I.  p.  240,  7th  ed. 
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irrespective  of  the  doctrine  that  he  who  asks  for  equity  must  do 
equity, — a  principle  which  was  not  adverted  to  in  the  case  before  us. 
In  our  view,  neither  the  plaintiff  nor  the  obligor  had  any  equity. 
But  if  they  had,  still  we  cannot  but  think  that  the  wife  had  at  least 
an  equal  equity ;  if  so,  why  did  the  Court  interfere  ?  Besides,  in 
Sturgis  17.  Champneys  (a),  Lady  Champneys  was  allowed  a  provision, 
as  against  the  insolvent  assignee,  out  of  the  rents  and  profits  of  her 
estate,  to  which  the  insolvent  her  husband  was  presently  intitled ;  and 
though  it  was  purely  from  an  accident  (i)  that  the  assignee  was  com- 
pelled to  come  into  equity,  so  in  Hore  u.  Becher,  the  wife  was  claiming 
accruing  payments,  to  which,  as  such,  the  husband  never  could  have 
been  intitled ;  and  the  legal  interest  was  outstanding,  not  by  accident^ 
as  in  Sturgis  v.  Champneys,  but  by  virtue  of  the  original  contract ; 
yet  as  the  case  stands,  the  widow  was  not  considered  as  intitled  even 
to  a  provision.  It  is  to  be  observed,  however,  that  this  point  was  not 
expressly  made. 

Had  the  entire  penalty  of  the  bond  beenpai^f  to  the  obligees,  and  by 
them  to  the  husband,  it  might  have  been  contended,  on  the  authority 
of  th€  case  of  Doswell  v.  Earle  (c),  that  such  an  anticipatory  payment 
was  a  good  reduction  into  possession ;  and  in  the  case  before  us  the 
obligor  might  possibly  have  claimed  to  have  so  much  of  the  500Z. 
allowed  to  him  as  would  cover  any  arrears,  whether  they  accrued 
during  his  own  life  or  that  of  his  wife.  In  this  way,  assuming  that 
the  50021  was  not  exhausted  by  arrears  accrued  during  the  husband's 
life,  the  obligor,  and  through  him  the  plaintiff,  might  have  had  some 
equity ;  but  even  in  this  view,  it  is  to  be  remarked  that  in  the  last-cited 
case  the  reversionary  payment  which  the  trustees  were  held  to  have 
paid  to  the  husband  in  a  proper  exercise  of  their  discretion  might  have 
come  into  possession  in  the  lifetime  qf  the  husband  ;  here  the  payments, 
which  would  never  accrue  to  the  wife  surviving,  never  could.  With 
these  observations  we  leave  the  case,  and  our  reasons  for  not  acqui- 
escing in  it,  to  the  consideration  of  the  Profession,  sincerely  hoping,  as 
is  almost  certain  from  the  extensive  legal  acquirements  of  the  distin- 
guished judge  who  decided  the  case,  that  the  difficulties  we  have  ad- 
vanced arise  from  some  misapprehension  on  our  parts,  the  detection  of 
which  we  have  endeavoured  to  facilitate  ;  so  that  others  may  be  pre- 
vented from  beiog  assailed  by  the  same  doubts  and  difficultiee,  if  they 
should  prove  to  be  unfounded^ 

(«)  5  ^^y.  &  Cr.  102.  (c)  12  Ves.  474. 

(6)  Sec  5  My.  &  Cr.  101. 
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Of  the  Effect  upon  the  Wife^s  Title  by  Survivorship  of  her  Husband^ s 
Assignment,  or  the  Laufs  Transfer  of  her  Chases  in  Action  which 
are  immediately  recoverable,  or  are  in  remtunder  or  expectancy. 
By  Mr,  Roper,  (a) 

1.  In  the  first  section  of  this  chapter  it  was  noticed  that  the  husband 
might  absolutely  dispose  of  all  such  of  his  wife's  personal  estate  oyer 
which  the  common  law  imparted  to  him  the  power ;  and  in  the  same 
section  some  particulars  of  property  were  described,  of  which  good 
and  effectual  legal  assignments  might  be  made. 

Of  such  parts,  therefore,  of  the  wife's  personal  estate,  whether  in 
possession  or  remainder,  to  which  her  husband's  assignment  passes  a 
complete  legal  title,  the  conveyance  will  bind  his  wife  although  she 
survive  him ;  and  it  will  make  no  difference  whether  the  assignees 
claim  under  acts  of  parliament,  or  under  assignments  made  by  himself 
for  or  without  value ;  because  by  such  dispositions  the  contingent 
interest  of  the  wife  is  destroyed,  and  there  is  no  equity  for  her  against 
the  legal  consequences  of  these  transactions,  for  cequitas  sequitur  legem. 

And  in  those  instances,  although  the  husband  die  before  his  as- 
signee recover  the  property  assigned  to  them,  they  will,  nevertheless 
for  the  reason  last  mentioned,  have  a  right  to  recover  and  enjoy  it 
against  any  claim  of  the  widow  in  respect  of  her  general  title  by  sur- 
vivorship. (5) 

But  when  the  property  of  the  wife  assigned  by  her  husband  is  not 
of  legal  cognizance,  but  merely  equitable,  so  that  the  assignment  of  it 
can  only  be  enforced  in  a  Court  of  Equity ;  in  such  and  the  like  cases 
the  assignees  of  the  husband-bankrupt,  or  his  assignees  claiming  under 
the  insolvent  debtor's  acts,  or  his  assignees  under  a  deed  of  trust  to 
pay  hb  debts  (c),  take  the  property  subject  to  all  the  wife's  equities 
upon  it  against  her  husband,  {d) 

This  ptoposition  may  be  now  considered  as  established  by  the 

(a)  Vide  suproy  vol.  I.  p.*  83.    This  for  payment  of  creditors,  who  execute 

discusnon  formed  part  of  chap.  6  of  Mr.  it  and  release  the  debtor,  it  seems  to 

Roper*8  treatise  (I  Rop.  H.  &  W.  p.  stand  on  the  same  footing  as  any  other 

227— 255 )k  assignment  for  valuable  consideration. 

(6)  2  Ves.  Jun.  608—682.  See  11  Ves.  620. 

(c)  See  Pryor  v.  Hill,  4  Bro.  C.  C.         (d)  2  Dick.  491  ;  2  Madd.  16. 
139 ;  2  Atk.  422.    If  the  trust  deed  be 
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solemn  decision  of  Sir  Willam  Grant,  M.  E.,  in  Mitfordr.  Mitford  (a) ; 
but  previously  to  it,  so  strong  was  the  opinion  that  the  effect  of 
asdignments  by  the  acts  of  law  would  bar  the  wife's  right  by  survivor- 
ship to  her  choses  in  action,  whether  immediately  recoverable,  or  in 
reversion  or  expectancy,  that  the  soundness  of  his  Honour's  judgment 
has  not  been  generally  considered  as  unimpeachable.  The  case  of 
Mitford  V.  Mitford  was  to  the  following  effect : — 

A  bequeathed  3000/.  to  trustees  to  place  at  interest,  and  to  pay 
such  interest  to  B  for  life  or  until  she  married ;  and  upon  her  death 
or  marriage  A  gave  the  capital  amongst  C  and  D,  and  E  the  wife  of 
M,  equally.  M,  the  husband  of  E,  became  a  bankrupt,  obtained  his 
certificate  and  died,  leaving  his  wife  E  surviving:  B  afterwards 
married.  The  question,  which  waa  raised  upon  the  bill  of  the  sur- 
viving trustee,  was  whether,  notwithstanding  the  bankruptcy,  the 
wife  was  or  was  not  intitled  by  right  of  survivorship  to  her  share 
of  the  3000/.,  which  had  been  invested  In  4  per  cent  consols  ?  And 
Sir  William  Grant,  M.  R.,  after  a  review  of  all  the- cases,  decided  in 
favour  of  the  wife,  upon  the  principle,  that  this  being  a  chose  in  action 
and  not  reduced  into  possession  during  the  husband's  life,  survived 
to  her ;  and  that  an  assignment  under  a  commission  of  bankruptcy, 
although  it  passed  her  share,  passed  it  to  the  assignees  sub  modo,  viz. 
provided  they  received  the  share  or  its  value  during  the  marriage, 
and  that  the  commission  or  assignment  did  not  of  itself  necessarily 
intercept  the  wife's  right  of  survivorship.  (6) 

It  is  observable  in  this  case,  that  the  subject  was  solely  within  the 
jurisdiction  of  equity,  and  that  the  assignees  had  no  remedy  but  by 
means  of  the  Court  of  Chancery ;  which  Court,  in  analogy  to  the  rule 
of  law,  decreed,  that  as  neither  the  husband  nor  his  assignees  had, 
during  his  life,  reduced  the  wife's  share  into  possession  by  sale  or 
otherwise,  it  necessarily  survived  to  her  upon  his  death.  It  is  con- 
ceived, therefore,  that  there  is  no  solid  reason  for  disputing  the  pro- 
priety of  the  decision. 

With  respect  to  Bosvill  v.  Brander(c),  one  of  the  caaes  supposed 
to  militate  against  the  above  authority,  it  is  to  be  observed  that  Sir 
Joseph  Jekyll,  M.  B.,  after  much  discussion  and  great  consideration, 
at  first  decided  in  favour  of  the  wife^  and  afterwards  against  her;  so* 

(a)  9  Ves.  87.  (c)  1  P,  W.  458. 

lb)  S.  P.  Parker  v.  Dykes,  1  Eq.  Ca. 
Ab.  54 :  Gayncr  v,  Wilkinson,  2  Dick. 
491 ;  1  Bro.  C.  C.  50,  n. 
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that  it  contains  decisions  both  ways,  and  shows  the  unsettled  state  of 
that  Judge's  mind  upon  this  subject.  The  property  was  a  mortgage 
in  fee  belonging  to  the  wife,  the  title  deeds  were  in  the  hands  of  the 
assignees,  and  the  widow  filed  a  bill  for  them,  and  to  have  the  benefit 
of  the  mortgage.  And  the  Master  of  the  Bolls  seems  to  have  con- 
sidered it  a  material  feature  in  the  case  that  the  suit  was  hy  and  not 
against  the  widow  (a  circumstance  at  present  of  no  consideration),  as 
afterwards  will  appear.  His  Honour  admitted  the  general  principle, 
that  the  assignees  clmming  under  the  husband  could  not  be  in  a  better 
situation  than  the  husband  would  have  been:  the  necessary  con- 
sequence of  which  one  would  have  supposed  to  have  been  a  decree, 
that  as  the  husband's  interest  was  subject  to  the  wife's  right  of  sur- 
vivorship, so  it  should  be  in  the  hands  of  his  assignees ;  and  that  since 
neither  he  nor  they  in  his  lifetime  reduced  the  debt  into  possession, 
it  necessarily  survived  to  the  wife,  according  to  the  first  decision. 
Under  such  circumstances,  it  is  conceived  that  this  case  cannot  be 
fairly  adduced  to  impeach  the  decision  in  Mitford  v.  Mitford.  And 
as  to  the  case  of  Miles  v.  Williams  (a),  another  of  those  cases,  the  only 
point  decided  was,  that  the  husband's  certificate  under  his  bankruptcy, 
if  well  pleaded,  would  have  been  a  bar  to  an  action  brought  against 
him  and  his  wife  upon  a  bond  given  by  her  before  marriage ;  so  that 
the  present  question  was  not  there  decided.  And  with  respect  to 
Pringle  v.  Hodgson  (&),  the  last  of  those  cases.  Lord  Rosslyn  probably 
considered  stocky  which  stood  in  the  wife's  name  at  the  time  of  the 
marriage,  as  not  being  either  in  the  nature  of  a  chose  in  action,  or  an 
equitable  interest,  and  that  such  impression  produced  the  decree  in 
that  case  against  the  wife  in  favour  of  the  assignees.  These  two 
latter  cases,  therefore,  do  not  appear  to  shake  the  solidity  of  the 
decision  in  Mitford  r.  Mitford,  which  was  a  determination  upon  the 
wife's  reversionary  interest  (c),  and  the  property  could  not  be  reduced 
into  possession  in  the  ordinary  acceptation  of  those  terms.  Sir 
William  Grant's  observation,  that  the  wife's  property  being  a  chose 
in  action  and  not  reduced  into  possession  during  the  husband's  life, 
survived  to  his  wife,  must,  it  is  presumed,  be  considered  in  an  extensive 
sense,  importing  that  the  assignees  having  neither  reduced  the  property 


(a)  1  P.  W.  249.  (c)  The  interest  waa  reveraionary  at 

(5)  3  Yes.  617.     In  this  case  the  the  time  of  the  bankruptcy,  but  by  the 

legal  righfr  to  the  stock  had  been  changed  marriage  of  Charlotte  Mitford  it  became 

by  a  transfer  from  the  wifc*8  name  to  a  present  interest  before  the  husband*8 

trustees.  death. 
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into  their  possession  (which  in  this  case  they  had  not  the  opportunity 
of  doing  )y  nor  disposed  of  it  for  value  in  the  lifetime  of  the  husband  ; 
since  the  wife^  therefore,  would  have  been  intitled  to  it  against  the 
representatives  of  her  husband,  she  was  equally  so  intitled  agunst  his 
assignees  in  bankruptcy.  This  interpretation  of  the  expression  of  the 
Master  of  the  Rolls  is  founded  upon  what  has  been  before  said  in 
regard  to  the  husband's  legal  power  over  his  wife's  personal  estate, 
where  it  appeared  that  his  assignment  of  her  real  chattels,  whether  in 
possession  or  remainder,  intercepted  at  law  her  title  by  survivor- 
ship (a),  and  that  Courts  of  Equity,  acting  in  analogy  to  the  legal 
rule,  inforced  against  his  wife  surviving  him  his  offreement  to  mort- 
gage or  assign  them,  {b) 

2.  If,  then,  Courts  of  Equity  pursue  the  legal  analogy,  it  seems  to 
follow,  that,  since  the  husband  is  enabled  at  law  to  release  his  wife's 
choses  in  action,  in  which  he  has  an  immediate  interest  (c),  or  an  in- 
terest expectant  upon  an  event  which  may  by  possibility  happen  during 
the  marriage  (cf),  that  class  of  his  assignees  before  described  will  have 
a  right  to  dispose  of  such  choses  in  action  for  value,  if  the  disposition 
be  made  during  the  coverture,  and  that  it  will  defeat  the  wife's  title 
by  survivorship,  (e) 

But  it  must  be  noticed  that  sales  of  reversionary  interest  are  almost 
rendered  impracticable,  from  an  understanding  that  dispositions  of 
them  by  private  contract  will  in  general  be  set  aside  for  the  least 
inadequacy  of  price,  and  that  proof  of  the  full  value  lies  upon  the 
purchaser,  t.  e.  he  must  prove  that  fact,  without  the  vendor  being 
required  to  show  the  contrary.  This,  however,  seems  to  be  a  mistake ; 
for  all,  or  the  great  majority  of  the  cases,  merely  establish  this 
doctrine  in  instances  of  expectant  heirs,  or  of  persons  who  may  be 
considered  to  be  adopted  as  such  from  their  relation  to  the  family.  (/) 

The  principle  is  public  policy,  in  order  to  prevent  deception  upon 
parents  and  ancestors,  no  parties  to  the  transactions;  and  who,  in 
ignorance  of  them,  are  induced  to  leave  their  properties  to  be  divided 
among  usurers  and  common  adventurers,  instead  of  their  heirs,  whom 
they  intended  to  be  beneficial  inheritors  and  successors  to  their 


(a)  Chap.  5.  sect.  2.  (<0  2  Roll.  Rep.  134;  Oilb.  £q.  Bep. 

\V)  Mr.  Roper  refers  to  toL  ii.  of  his  S8 ;  1  Salk.  327. 

treaUse,  p.  177.  (0  2  P.  W.  608 ;  9  Mod.  102. 

(c)  Touchst  833 ;  2  Roll.  Abr.  410,  (/)  9  Ves.  246 ;  16  Vea.  512 ;  17 

pL  60.  Ves.  20 ;  3  Yes.  &  Bea.  1 17. 
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fortanes.  But  this  exception  of  expectant  heirs  ont  of  ordinary  cases 
appears  to  have  been  opposed  by  some  learned  judges ;  and  I  think 
that  it  will  be  found,  upon  examining  the  authorities  prior  to  Peacock 
and  Eyans,  after  referred  to,  that,  whatever  might  have  been  the  dicta 
of  judges,  the  cases  were  decided  not  upon  inadequacy  of  value  only, 
but  upon  gross  frauds  and  impositions,  which  ought,  and  would  have 
set  aside  any  contracts,  (a)  In  Curwin  v.  MiUer  (ft)  Lord  King  re- 
lieved the  heir.  Thai  case  is  very  shortly  reported,  and  may  have 
omitted  to  state  many  particulars.  In  Chesterfield  v.  Janson(tf), 
which  was  decided  upon  the  subsequent  confirmation  of  the  original 
transaction,  Burnet,  J;,  said,  it  might  be  too  rigid  to  say  that  an  heir 
should  not  borrow  upon  an  expectancy,  as  some  persons  are  so 
niggardly  and  sparing  to  their  children,  that  a  poor  heir  might  starve 
in  the  Desert  with  the  land  of  Canaan  in  his  view,  if  he  could  not 
relieve  himself  by  borrowing  upon  an  expectancy ;  but  as  modem 
authorities  (d)  have  established  that  although  an  expectant  heir  may 
mortgage  or  sell  his  expectancy,  yet  if  the  full  value  be  not  obtained 
the  transaction  shall  be  void,  the  consequence  of  this  rule  is  to 
exclude  the  fair  and  honest  purchaser,  who  will  not  run  such  a  risk, 
and  to  admit  the  usurer,  and  rapacious  money-lender,  who  will 
incur  it,  but  only  upon  the  most  exorbitant  terms ;  so  that  the  severity 
and  uncertainty  of  the  rule  defeats  its  own  end.  Probably,  the  more 
efieotual  principle  would  have  been,  to  have  established  the  contract 
of  the  heir  in  all  cases  where  it  would  have  been  binding  upon  other 
persons,  and  to  have  relieved  him  when  and  when  only  undue  advan- 
tage had  been  taken  of  his  necessities,  and  a  gross  unconscionable 
bargain  had  been  made  with  him.  In  Hill  v.  Caillovel  («),  which 
was  the  case  of  a  son  aged  twenty-four,  who  gave  his  bond  for  the 
payment  of  520/.  within  six  months  after  the  death  of  his  father,  then 
of  the  age  of  seventy.  Lord  Hardwicke  observed  that  the  circumstances 
were  suspicious,  but  intimate4  that  he  could  not  relieve  against  the 
transaction  without  proof  of  imposition.  Great  inconvenience  in  prac- 
tice, and  much  litigation,  have  arisen  from  the  law  being  established 
as  above ;  and  it  is  considered  impossible  to  recommend  a  purchaser 

(a)  Nott  V.  HUl,  and  BUI  v.  Price,  1  (c)  1  Atk.  301. 

Vem.   167.  467 :  Barney  r.  Tyson,  2  (d)  Erans  r.  Chesshire,  Belt's  Supp. 

Ventr.  359 :  ArdgUuse  o.  Muschamp,  1  to  Yes.  Sen.  300 ;  Peacock  and  Evans, 

Vem.  237 :  Lamplugh  v.  Smith,  2  Vem.  16  Yes.  512 :  Gowland  v.  De  Faria,  17 

77 :  Bemy  v,  Pitt,  2  Yem.  14 :  and  Yes.  Jun.  20 :  Bowes  v.  Heapes,  3  Yes. 

Twisleton  v.  Griffith,  1  P.  W.  310.  &  Bea.  117. 

(6)  3  P.  W.  292,  note.  (e)  1  Yes.  Sen.  122. 
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to  accept  a  title  that  depends  upon  so  uncertain  a  calculation  as  the  price 
being  the  full  value  of  the  reversion,  which  is  left  to  the  opinion  of 
a  judge  in  each  particular  case,  and  upon  which  it  may  frequently 
happen  that  any  two  or  more  persons  may  disagree;  so  that  at 
present  Burnet's  observation  is  realised,  that  the  expectant  heir  must 
either  starve  in  the  sight  of  Canaan^  or  fall  into  the  hands  of  rapacious 
moneylenders,  except  the  Court  should  relax  the  rule  in  the  instances 
after  mentioned  of  sales  by  public  auction,  although  not  so  productive 
as  bona  fide  sales  by  private  contract.  The  inoonvenienoe  felt  in  this 
instance,  from  the  uncertainty  of  the  law  as  applicable  to  each  case, 
shows  the  propriety  of  all  the  rules  of  law  being  made  clear^  and 
followed  in  all  cases  to  which  they  apply,  until  an  alteration  be  made 
with  the  concurrence  of  all  or  the  majority  of  the  proper  Judges. 
Experience  ha£  proved  the  truth  of  the  proposition,  that  mnera  sermtus 
est  ubi  lex  est  vaga  ;  and  it  has  been  ascertained  by  the  same  unerring 
test  that  there  is  less  inconvenience  in  acting  upon  an  unsatisfactory 
principle  which  has  acquired  the  force  of  law  by  decisions,  than  when 
the  private  opinion  or  views  of  a  single  judge  have  induced  him  to 
set  at  nought  the  determinations  of  his  predecessors  and  the  opinions 
of  his  cotemporaries,  and  to  decide  against  them. 

It  is  presumed  that  the  cases  do  not  extend  to  instances  where  the 
persons  intitled  to  remainders  or  reversions  are  not  the  expectant  heirsy 
or  from  their  relation  to  the  family  are  not  to  be  considered  in  the 
same  character. 

Thus,  in  the  case  of  Gwynne  v.  Heaton  (a).  Lord  Thurlow  said, 
that  **  a  remainder-man  might  sell  or  give  away  his  remainder,  and 
the  Court  will  not  take  it  away  from  the  purchaser  or  donee ;  that  an 
inadequate  consideration  is  not  alone  sufficient  to  vitiate  the  contract, 
although  in  order  to  do  so  it  must  be  inadequate.  Where  it  is  sold 
for  a  sum  grossly  inadequate^  the  Court  has  never  suffered  it  to  stand.** 

In  Batty  r,  Lloyd  (i),  the  defendant  agreed  with  the  plaintiff^ 
intitled  to  an  estate  after  the  death  of  two  old  women,  to  give  to  her 
350/.,  in  consideration  of  being  pmd  700/.  at  the  deaths  of  these  two 
old  women ;  and  the  plaintiff  was  to  secure  the  700il  upon  a  mortgage 
of  her  reversionary  estate.  The  women  died  two  years  afterwards, 
and  the  suit  was  instituted  to  be  relieved  against  the  bargain ;  but  the 
Court  refused  to  interfercj  observing  that  nothing  ill  appeared  in  the 
transaction. 

(a)  1  Bro,  C.  C.  6.  (h)  I  Vem.  141. 
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And  in  Cole  r.  Gibbons  (a),  Lord  Talbot  took  the  distinction 
between  young  heirs  and  other  persons. 

The  conclusion  to  be  drawn  from  the  old  and  new  cases  seems  to 
be  this : — that  the  heir  may  sell  or  incumber  his  reversionary  or  ex- 
pectant property  by  priyate  contract^  if  the  sale  be  for  the  full  value, 
or  if  the  incumbrance  be  made  upon  fair  terms. 

And  probably  it  may  be  considered,  that  a  stranger  may  sell  his 
remainder  or  reversion  for  the  best  price  which  he  can  get,  although 
it  may  be  at  an  undervalue,  if  there  be  no  fraud  or  imposition,  I 
have  used  the  word  **  probably,"  in  consequence  of  the  general  im- 
pression that  the  reversionary  interests  of  no  persons  can  be  sold  by 
private  contract,  except  at  their  utmost  value.  There  are  indeed 
numerous  dicta  in  support  of  that  impression,  but  I  find  no  case  dis- 
tinctly determined  to  that  effect.  The  instance  of  an  expectant  heir 
was  the  first  exception  to  a  person's  power  of  free  disposition  of  his 
property  upon  the  principle  before  stated  That  principle  was  next 
extended  to  the  more  immediate  members  of  the  family,  under  the 
supposition,  as  it  is  conceived,  of  the  reversionary  interest  being  in- 
tended as  a  portion  or  provision,  and  therefore  within  the  principle  of 
the  expectant  hein  Thus  far  the  cases  have  advanced,  and,  as  I 
believe,  no  farther.  When,  therefore,  the  inconvenience  of  the  ex- 
ception which  has  been  established  is  considered,  and  its  insufficiency 
to  answer  the  end  of  its  formation,  and  the  general  sentiment  in  dis- 
favour of,  it  may  not  be  considered  as  too  speculative  or  rash  to  suppose 
that  when  the  question  comes  fairly  before  the  Court  upon  the  validity 
of  the  sale  of  a  reversionary  interest  belonging  to  a  stranger,  the  con- 
tract will  not  be  vitiated  from  mere  inadequacy  of  consideration  alone, 
and  which  would  not  avoid  it  in  general  instances.  It  appears  before 
that  there  is  no  want  of  authority  for  such  a  determination:  the 
dictum  of  Lord  Thurlow  and  the  decrees  of  Lord  Hardwicke  and 
North,  Lord  Keeper,  may  be  considered  a  sufficient  foundation  upon 
which  to  build  such  a  decree. 

The  cases  have  not  proceeded  to  the  length  of  avoiding  sales  by 
expectant  heirs  of  their  reversionary  interests  by  public  auction. 
Perhaps  the  money  arising  from  such  sales,  and  upon  fair  competition, 
would  be  considered  the  value  of  the  property,  and  bind  the  heir ; 
since  it  might  reasonably  be  presumed  in  such  transactions,  and  in 
the  absence  of  proof  to  the  contrary,  that  there  was  no  imposition,  no 

(a)  8  P.  W.  294. 
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undue  advantage  taken  of  his  neoessities^  and  therefore  that  such  sales 
did  not  fall  within  the  modern  authorities  before  referred  to. 

Considering  that  a  married  woman  is  under  the  special  protection 
of  a  Court  of  Equity  in  respect  of  her  equitable  property ;  in  sales, 
therefore,  of  her  reversionary  interests  by  the  husband  or  his  assignees 
in  bankruptcy,  &c.,  it  may  be  thought  the  most  eligible  method  to  do 
so  by  public  auction,  (a)  (b) 


(a)  Since  writing  the  above  obser- 
vations I  have  been  favoured  with  the 
manuscript  of  a  case  preparing  for  the 
press  by  Mr.  Maddock,  in  which  a  sale 
by  public  auction  of  a  reversionary  in- 
terest by  an  expectant  heir  was  esta- 
blished by  the  present  Vice-Chancellor. 
The  case  was  Shelley  v.  Nash.*  The 
plaintiff  was  intitled  to  the  reversion  of 
8000/.  sterling  upon  the  death  of  the 
survivor  of  his  father  and  grandfather ; 
the  former  of  the  age  of  sixty,  and  the 
latter  of  eighty  or  near  ninety,  the 
plaintiff  being  twenty-two.  The  plain- 
tiff advertised  his  reversion  to  be  sold 
by  public  auction  in  March,  1814,  at 
which  time  the  sale  took  place,  and  the 
defendants  were  declared  the  highest 
bidders  at  the  sum  of  2593/.  108.  The 
grandfather  died  in  January,  1815. 
The  object  of  the  bill  was,  that  the  heir 
should  be  relieved  against  the  sale. 
Morgan,  the  actuary,  deposed  that  at 
the  time  of  the  sale  the  reversion  was 
worth  3540/,,  and  that  5860/.  only  ought 
to  have  been  secured  to  be  paid  upon 
the  happening  of  the  contingency,  in 
consideration  of  the  sum  of  2593/.  10«. 
Frend,  another  actuary,  was  of  opinion 
that  3653/.  was  the  fair  price  of  the 
contingency,  but  said  that  in  and  since 
July,  1814,  a  great  change  had  taken 
place  in  the  value  of  money,  and  that 
he  considered  2561/.  10«.  in  and  since 
that  month  to  be  the  value  of  the  re- 
version of  8000/. ;  and  that  had  he  been 
asked  in  the  above  month  what  might  be 
expected  for  the  advance  of  2593/.  10«., 
he  should  have  replied  8099/.;  and 
ho  observed,  that  in  contracts  of  the 


like  nature,  the  conHngeney  of  a  lawndt 
must  be  taken  into  consideration.  His 
Honour  decided  in  favour  of  the  baj^ain, 
and  dismissed  the  bill  with  cotts^  ob- 
serving, that  the  principle  of  the  rule 
laid  down  by  the  modem  cases  could 
not  be  applied  to  sales  of  reversions  by 
auction;  that  sale  by  auction  was  etri- 
dence  of  the  market  price;  and  pre^ 
tended  sale  by  auction  to  cover  private 
bargains  would  operate  nothing.  —  Note 
by  Mr,  Roper. 

(b)  On  the  subject  of  transactions 
relating  to  reversionary  interests,  see 
Davis  V.  Duke  of  Marlborough,  2  Swan. 
108,  and  Mr.  Swanston*s  note,  p.  139. 

Notwithstanding  the  case  of  Shelley 
V.  Nash,  sales  by  auction  of  reversionary 
interests  will  not  in  all  cases  be  sup- 
ported. In  Fox  V.  Wright,  6  Madd. 
Ill,  affirmed  by  the  Lord  Chancellor 
on  appeal,  the  Court  interfered  by  in- 
junction against  a  post  obit  bond, 
which  had  been  sold  by  auction.  ^  Notg 
by  Mr.  Jacob. 

[To  the  above  cases  Mr.  Jacob  adds 
those  of  Byle  v.  Swindells,  M*Cleland*s 
Exch.  R.  519,  and  Headen  o.  Rosher, 
1  M'Cleland  &  You.  89.  In  the  ktter 
case  the  L.  C.  B.  said  that  he  could  not 
bring  ^himself  to  adopt  the  principle  laid 
down  in  Gowland  v.  De  Faria,  17  Yef. 
27 ;  and  he  held  that  a  private  sale  of  a 
reversionary  interest  was  not  to  be  set 
aside  on  the  ground  that  the  price  paid 
was  less  than  the  full  value  as  calculated 
by  an  actuary.  To  these  cases  may  be 
added  those  of  Wardle  v.  Carter,  7  Sim. 
490 :  E.  Portmore  v.  Taylor,  4  Sim. 
182 :  Addb  v.  Campbell,  4  Beav.  401 


•  28th  May,  1818.     Since  reported,  3  Madd.  232. 
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If»  then,  such  assignees  are  able^  by  their  assignment  for  value^  to 
bar  the  wife's  title  by  survivorship  to  her  own  reversionary  choses  in 
action,  for  the  reasons  before  given,  it  follows  that  — 

3.  An  assignee  for  the  husband,  for  a  valuable  consideration  of  the 
wife's  choses  in  action,  whether  they  be  immediately  recoverable,  or 
be  in  remainder,  or  expectant  upon  an  event  which  may  possibly 
happen  during  the  marriage,  will  also  be  intitled  to  hold  them  against 
the  wife's  claim  by  survivorship. 

The  reader  must  consider  the  power  of  the  husband,  to  assign  for 
value  his  wife's  reversionary  choses  in  action,  as  a  point  not  yet  finally 
settled.  The  opinions  of  most  of  the  modern  equity  judges  have  been 
doubtful  upon  the  subject ;  but  I  am  not  aware  of  any  judicial  opinion 
or  decision,  that  the  assignee  could  not  retiun  his  purchase  against  the 
wife's  title  by  survivorship,  except  the  determination  of  the  present 
Master  of  the  Rolls,  in  the  case  after  stated ;  and  a  dictum  of  Sir 
William  Grant,  M.  B.,  that  a  husband  can  dispose  of  his  wife's  pro- 
perty in  expectancy  against  every  one  but  his  wife  surviving  him.  (a) 
On  the  contrary  side  of  the  question  stand  the  names  of  Lords  Hard- 
wicke,  Eling,  and  Alvanley ;  as  will  appear  from  the  remarks  which 
will  be  made  upon  the  decision  of  Sir  Thomas  Plumer,  in  Hornsby  v. 
Lee.  (A) 

In  that  case,  the  wife  was  intitled  to  certiun  trustH9tock  upon  the 
death  of  her  mother ;  and  she  and  her  husband  assigned  it  to  secure 
an  annuity  granted  by  him.  The  husband  took  the  benefit  of  the  in- 
solvent debtors'  acts,  and  a  general  assignment  of  his  property  was 
made.  The  mother  then  died,  and  afterwards  the  husband,  without 
any  act  having  been  done  by  him  or  his  assignees  during  the  mother's 
life(c)  to  reduce  the  fund  into  possession.  The  question  was,  be- 
tween the  wife,  the  grantee  of  the  annuity ^  and  the  assignee  under  the 
insolvent  debtors  acts:  and  Sir  Thomas  Plumer  decreed  the  trust 
fund  to  the  wife  against  the  annuitant,  because  the  assignment 
(although  made  for  value  to  a  particular  assignee)  did  not  bind  the 


King  V.  Hamlet,  4  Sim.  223 ;  S.  C.  2  N.  C.   100 ;  2  Eq.  R.  62 :   Davies  v. 

M.  &  K.  456 ;  9  Bligh,  N.  R.  575 ;  3  Cooper,  5  M.  &  C.  270 :  and  see  1  Sug, 

CL  &  F.  218  :  Potte  r.  Curtis,  Younge  V.  &  P.  444,  10th  ed.] 

Eq.  Ex.  556  :  Hinckesman  r.  Smith,  3  (a)  1  Ves.  &  Bea.  405. 

Ruas.  433 :    Newton  v.  Hunt,  5  Sim.  (J)  2  Madd.  16. 

511 :  Bernal  r.  M.  of  Donegal,  1  Bligh,  (c)  See  2  Dick.  491. 

N.  S.  594 :  Edwards  ».  Bown,  2  Coll. 

VOL.  n.  GO 
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wife's  right  of  survivorship.  And  he  decided  against  the  assignee 
under  the  insolvent  debtors  acts,  because  the  assignment  had  no 
greater  effect  than  that  in  bankruptcy,  which  has  been  before  con- 
sidered. 

Sir  Thomas  Plumer's  decree  against  the  annuitant  is,  I  believe,  the 
first  decision  that  the  reversionary  interests  of  the  wife  in  choses  in 
action  cannot  be  assigned  by  her  husband,  even  for  value,  so  as  to  bar 
her  title  by  survivorship.  This  judgment,  then,  purporting  to  settle 
a  new  point  of  equity,  the  reader  will  reasonably  expect  that  it  should 
not  be  passed  over  in  silence,  especially  when  so  much  doubt  had  pre- 
viously been  entertained  upon  the  subject.  His  Honour's  decision 
against  the  annuitant  was  made  upon  the  principle,  that  a  particular 
assignee  of  the  husband  cannot  be  in  a  better  situation  than  his  as- 
signees under  a  general  assignment  in  bankruptcy.  But,  with  all  due 
respect  to  so  high  an  authority,  it  is  conceived,  that  it  will  be  difficult 
to  apply  that  principle  to  the  two  cases ;  for  assignees  in  bankruptcy 
are  merely  placed  in  the  situation  of  the  husband,  by  the  assignment, 
under  the  directions  of  the  statutes,  with  his  rights  and  powers ;  but 
his  assignee  for  a  valuable  consideration  claims  under  the  execution  of 
his  legal  power ;  the  latter  assignee,  therefore,  is  not  in  the  same  situ- 
ation as  general  assignees  in  bankruptcy,  but  his  case  resembles  that  of 
the  assignee  for  value  of  such  general  assignees  :  hence,  if  the  hu^ 
band's  assignee  for  value  have  a  good  title  in  equity  against  the  wife, 
it  follows  that  the  assignee  claiming  under  the  husband's  assignees  in 
bankruptcy  must  have  a  similar  title.  The  simple  question  appears 
to  be,  Has  the  husband  a  power  to  assign,  for  a  valuable  consider- 
ation, his  wife's  choses  in  action,  so  as  to  bind  her,  surviving  him  ? 
In  attempting  to  answer  this  question,  it  is  necessary  to  consider  the 
husband's  power  at  the  common  law  over  this  species  of  property,  and 
his  powier  over  it  in  equity. 

With  respect  to  his  power  at  law,  it  was  asked,  in  Homsby  o.  Lee, 
if  a  deed  assigning  a  reversionary  interest  was  a  reduction  of  it  into 
possession  ?  The  answer  must  be,  surely  not :  it  is  not  an  actual  re- 
ceipt of  the  thing  itself,  although  it  certainly  is  of  its  value. 

But  there  are  other  methods  by  law  besides  actual  reduction  into 
possession,  by  which  the  husband  is  allowed  to  exercise  his  legal  right 
over  his  wife's  choses  in  action,  and  to  defeat  her  title  by  survivorship, 
viz.  the  disposition  of  her  interest  in  such  of  them  as  are  legally  trans- 
ferable by  assignmenty  without  any  distinction  whether  the  interest  be 
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immediate  or  in  remainder  (a) ;  and  the  passing  or  extinguishment  of 
her  interest  in  such  of  them  as  are  not  assignable,  by  his  release. 
The  husband's  power  to  assign  at  law  his  wife's  terms  for  years, 
whether  in  possession  or  in  remainder,  and  his  power  to  do  the 
same  by  contract  in  equity,  in  analogy  to  his  legal  right,  has  been 
before  shown  (A) ;  but  his  power  of  releasing  his  wife's  ohoees  in  action, 
whether  her  interest  in  them  be  immediate  or  in  expectancy,  has  not 
been  regularly  detailed. 

The  interest  acquired  by  the  husband,  upon  his  marriage,  in  the 
debts  due  to  his  wife,  enables  him  to  release  them  so  as  to  bind 
her.  {e) 

So  also  he  may  release  all  rights  accruing  to  her  during  the 
marriage,  {d) 

That  the  husband  may  release  his  wife's  legacy,  although  she  die 
before  the  arrival  of  the  time  of  payment,  appears  from  an  anonymous 
case  in  SoUe's  Reports,  {e)  It  seems  that  the  husband  was  the  sur- 
vivor ;  but  the  observation  of  the  Court  may  be  considered  as  a  ge- 
neral one,  and  to  be  equally  applicable  if  she  had  survived  him.  The 
Court  said,  ''  The  husband  has  an  interest  in  the  legacy  before  the 
time  of  payment  accrues,  which  interest  it  is  clear  that  he  might  have 
released  previously  to  the  period  of  the  money  becoming  payable." 
A  fflmilar  interest  he  has  in  his  wife's  choses  in  action,  in  remainder 
or  expectancy,  which  may  possibly  fall  in  during  the  marriage ;  and 
there  appears  to  be  no  solid  reason  why  they  also  should  not  be  within 
his  power  of  releasing.  Accordingly,  in  Gage  v.  Aoton  (/),  Holt, 
C.  J.,  expressed  himself  to  the  following  effect:  —  **  that  when  the 
wife  has  any  right  or  duty  which  by  possibility  may  happen  to  accrue 
during  the  marriage,  the  husband  may  by  release  discharge  it ;  but 
where  she  has  a  right  or  duty  which  by  no  possibility  can  accrue  to 
her  during  the  coverture,  there  the  husband  cannot  release  it." 

The  exception  to  the  husband's  power  proves  the  existence  of  it 
at  law  in  the  other  instances ;  and  the  following  are  examples  of  the 
exception :  — 

If  a  lease  were  made  to  the  husband  and  wife  for  their  lives,  and 
to  the  executors  of  the  survivors^  the  husband  could  not  release  or 

(a)  Mr.  Roper  refers  to  chap.  5,  sec.  2|  (d)  Touchst.  333. 

pi.  3.  of  his  treatise.  (e)  2  Boll.  134 ;  and  see  10  Rep.  51  h, 

(lb)  See  last  reference.  (/)  I  Salk.  327 ;  1  Com.  Rep.  67 ;  1 

(c)  2  Roll.  Abr.  410.  Ld.  Raym.  515,  S.  C. 
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dispose  of  the  remainder,  against  the  title  of  his  wife  surviving  him, 
because  it  could  not  possibly  come  into  possession  during  the  mar* 
riage,  and  the  wife's  interest  or  chance  was  a  mere  possibility*  (a) 
Again, 

Suppose  a  person  undertook  to  pay  or  bequeath  to  B  lOOi  if  B 
survived  C,  her  husband,  or  if  a  bond  had  been  given  to  the  wife  dum 
sola  to  the  like  effect,  the  release  or  assignment  of  C,  or  his  marriage 
with  B,  would  not  affect  B's  right  to  the  money  upon  surviving  her 
husband.  (&)  But  if  the  wife  had  been  possessed  or  intitled  to  the 
residue  of  a  term  for  years,  upon  the  determination  of  an  interest  for 
years  carved  out  of  it ;  or  if  the  100/.  had  been  payable  to  the  wife 
upon  an  event  which  might  have  happened  during  the  marriage,  her 
husband  might  have  assigned  and  released  them  at  law. 

Such  being  the  husbatid's  power  over  his  wife's  choses  in  action,  in 
remainder  or  expectancy,  as  given  to  him  by  the  law,  the  next  in- 
quiry is,  will  Courts  of  Equity  pursue  the  legal  analogy  in  relation  to 
equitable  assignments  by  him  of  her  reversionary  choses  in  action,  as 
we  have  seen  that  they  have  done  in  instances  of  his  agreements  to 
dispose  of  or  pledge  them  when  the  wife's  interest  was  immediate  or 
present  ?(c)  This  can  only  be  determined,  upon  consideration  of 
what  a  Court  of  Equity  has  done,  and  the  opinions  of  its  Judges ;  but 
before  I  proceed,  I  shall  submit  this  remark  to  the  reader,  whether 
there  be  any  reason  suggesting  itself  to  his  mind,  why  the  Court 
should  act  in  analogy  to  the  law,  where  the  husband's  contract  is  to 
dispose  of  his  wife's  choses  in  action  when  her  interest  is  immediate ; 
and  then  to  stop  short  and  not  pursue  the  analogy,  and  hold  the  same 
language  whdre  the  agreement  is  to  dispose  of  her  reversionary 
interest  which  may  fall  into  possession  during  the  coverture.  We 
shall  first  begin  with  the  opinions  which  have  been  expressed  upon 
the  subject. 

In  the  Duke  of  Chandos  v.  Talbot  (d).  Lord  King  expressed  himself 
thus :  *^  It  has  been  determined  that  the  possibility  of  a  term  (viz. 
where  a  term  was  devised  to  A  for  life,  remainder  to  B  for  the  residue 
of  it)  might  be  assigned  even  by  the  husband  alone,  as  appears  from 
the  case  of  Theobald  r.  Duffoy  (e) ;  a  decree  by  Lord  Macclesfield, 

(a)  2  Roll.  Abr.  48 ;  10  Rep.  51 ;  (c)  See  supra, 
Touchst  344.  (<0  2  P.  W.  608. 

(b)  Belcher  v.  Hudson,  Cro.  Jac.  222;  («)  9  Mod.  102. 
and  Gage  v.  Acton,  1  Salk.  326 ;  Hob. 

216;  Cro.  Jac.  571. 
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which  was  afterwards  confirmed  by  the  then  present  Chancellor,  and 
finally  by  the  House  of  Lords.  But  were  it  (a  legacy  payable  to  the 
wife  at  her  age  of  twenty-five)  not  in  strictness  to  operate  by  way 
of  assignment,  yet  it  would  be  good  as  an  agreement;  especially 
when  made  for  a  valuable  consideration.'' 

In  Grey  v.  Kentish  (a).  Lord  Hardwicke  expressed  his  opinion  as 
follows :  —  *' A  husband  cannot  assign  in  law  a  possibility  of  his  wife ; 
but  this  Court  will,  notwithstanding,  support  such  an  assignment  for 
a  valuable  consideration."  And  in  a  subsequent  case  of  Hawkins  v. 
Obyn  (b\  liis  Lordship  gave  a  similar  opinion,  in  relation  to  the  hus- 
band's power  to  assign  the  possibility  of  his  wife  for  value. 

Lord  Alyanley's  opinion  must  have  been  the  same,  in  regard  to  the 
husband's  power  over  his  wife's  reversionary  interest,  when  he  pro- 
nounced his  decrees  in  Hewitt  r.  Crowcher,  and  Greg  v,  Crowcher  (c); 
for  unless  the  husband  had  the  power  of  assigning  it  for  value,  the 
wife's  examination  and  consent  in  Court  to  the  transaction  would 
doubtless  not  have  been  received. 

With  respect  to  decisions  upon  the  subject,  I  have  found  none  pre- 
viously to  the  modern  case  of  Homsby  r.  Lee,  except  one,  which 
seems  to  show  the  habit  or  practice  of  the  Court  in  these  instances  so 
long  ago  as  in  the  beginning  of  the  reign  of  George  the  First,  and  that 
it  was  foimded  in  analogy  to  the  husband's  power  at  law  to  extinguish 
or  release  his  wife's  reversionary  choses  in  action. 

The  case  alluded  to  is  Atkins  v.  Dawbury  (rf),  in  which  the  wife 
was  intitled  to  a  legacy,  payable  out  of  lands,  upon  the  death  of  a 
tenant  for  life.  Her  husband,  during  the  lifetime  of  the  tenant  for 
life,  assigned  the  legacy  to  trustees  for  the  benefit  of  his  children* 
After  his  death  the  life  estate  determined,  and  the  legacy  became 
payable;  and  upon  the  bill  of  the  children  for  the  money,  it  was 
decreed,  that  since  the  husband,  who  had  a  power  to  extinguish  or 
release  the  legacy,  had  made  a  good  assignment  of  it  in  equity 
(although  as  a  chose  in  action  it  was  not  assignable  at  law),  it  was 
actually  recovered,  i.  e,  it  was  actually  recovered  against  the  wife's 
title  by  survivorship. 

The  peculiarity  of  the  above  case  is,  that  the  assignment  may  be 
Considered  voluntary  (e) ;  a  consideration  upon  which  it  has  been 
before  shown  a  Court  of  Equity  will  not  interfere  in  those  instance 

(a)  1  Atk.  280,  ed.  by  Sanders.  (d)  Gilb.  Eq.  Rep.  88. 

(b)  2  Atk.  561,  (e)  See  Becket  v.  Becket,  1  Dick.  340 

(c)  See  12  Yes.  175« 
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against  the  title  of  the  wife,  but  the  principle  of  the  decision  shows 
clearly  the  husband's  power  in  equity,  in  analogy  to  law,  to  bind  his 
wife's  right  of  survivorship  to  her  reversionary  interests  by  an  equitable 
assignment  for  a  valuable  consideration.  Probably,  the  following 
proposition  may  be  considered  as  warranted  from  what  has  been  said, 
— that  whenever  the  nature  of  the  wife's  interest  is  such  as  the  law 
allows  the  husband  to  release  it,  a  Court  of  Equity  will  permit  him  to 
assign  it  for  value. 

The  cases  which  have  been  adduced  to  show  that  the  husband 
cannot  bind  his  wife's  reversionary  interests  by  a  particular  assign- 
ment for  a  valuable  consideration,  are  either  upon  questions  between 
her  and  general  assignees  under  her  husband's  bankruptcy;  or,  in 
instances  where  there  were  no  decisions  upon  the  point,  and  the  Court 
merely  declined  to  act  upon  his  wife's  consent  so  as  to  prejudice  the 
question  of  her  title  by  survivorship  before  the  period  arrived  when 
it  would  arise,  vis.  upon  her  husband's  death,  as  will  appear  from  the 
cases  after  stated* 

In  Grey  v.  Kentish  (a),  the  wife  was  intitled  to  a  share  of  South 
Sea  annuities  subject  to  her  mother's  life  interest,  and  to  the  contin- 
gency of  her  (the  wife)  being  living  at  her  mother's  death.  The 
husband  became  a  bankrupt,  and  died  before  the  mother.  His  wife 
petitioned,  as  surviving  him  and  her  mother,  to  have  the  share  trans- 
ferred to  her ;  and  Lord  Hardwicke  so  ordered  against  the  assignees 
\mder  the  bankruptcy ;  and  upon  the  principle,  as  it  would  seem, 
before  stated,  in  regard  to  such  class  of  assignees.  (A)  No  particular 
objection  was  taken  to  their  claims,  on  the  ground  that  this  was  a 
contingent  reversionary  interest ;  nevertheless  his  Lordship  declared, 
as  it  was  before  observed,  that  although  the  husband  could  not  at  law 
assign  a  possibility  belonging  to  his  wife,  yet  that  a  Court  of  Equity 
would  support  such  an  assignment  for  a  valuable  consideration. 

Gayner  v.  Wilkinson  (c),  before  Lord  Bathurst,  was  another  case 
between  the  surviving  wife  and  the  assignees  of  her  husband.  The 
wife  was  intitled  to  a  share  in  a  sum  of  money  expectant  upon  the 
death  of  A,  if  the  wife  were  then  living.  The  husband  became  a 
bankrupt,  and  died,  after  surviving  A,  leaving  his  wife  the  survivor. 
The  share  was  decreed  to  belong  to  the  wife  by  his  Lordship  dis- 
missing the  bill  against  the  assignees ;  but  the  decree  was  made,  as  it 
would  seem,  upon  the  principle,  that  no  act  had  been  done  in  the 

(a)  1  Atk.  280,  ed.  by  Sanders.  (c)  2  Dick.  491 ;  1  Bro.  C.  C.  50.  S.C. 

(h)  Mr.  Roper  refers  to  vol.  i.  p.  227.     in  notes, 
of  his  treatise. 
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husband's  lifetime  to  reduce  the  fiind  into  possession,  as  he  or  his 
assignees  had  power  to  do  after  the  death  of  A,  and  not  upon  the 
inability  of  the  husband  or  his  assignees  to  assign  the  same  for  value 
to  bind  the  wife's  right  by  survivorship. 

In  considering  the  unsettled  question,  when  the  wife  will  be  per- 
mitted to  consent  in  Court  as  to  the  disposal  of  her  reversionary 
personal  property,  those  cases  which  relate  to  personal  estate  settled 
to  her  separate  use  and  appointment  must  for  the  present  be  excluded, 
since  the  principles  applicable  to  them  do  not  apply  to  this  inquiry,  — 
Suppose,  then,  a  married  woman  to  be  intitled  to  personal  property, 
or  to  the  interest  of  it,  absolutely  or  for  life,  after  the  death  of  A ; 
can  she,  during  her  marriage  with  B,  consent  to  the  disposition  by 
her  husband  of  her  interest  against  her  own  title  in  the  event  of 
surviving  him  ?  In  the  most  modem  cases,  her  power  to  do  so  has 
been  doubted.  In  other  cases  her  consent  has  been  taken,  and  no 
doubt  entertained  of  her  having  that  power ;  but  some  of  them  it  is 
conceived  have  gone  farther  than  any  principle  can  warrant. 

It  is  presumed  that  the  principle  applicable  to  correct  determina- 
tions upon  this  sulgect  is  this — that  when  property  is  so  given  to  the 
wife,  either  in  remainder  or  contingency,  as  that  the  husband  may 
release  it  at  law  (a),  as  in  the  instance  above  supposed ;  if  he  assign  it 
for  value,  the  assignment  will  bind  the  wife  in  equity ;  so  that  her 
consent,  by  way  of  confirmation  and  to  waive  her  title  to  a  settlement, 
ought  upon  such  principle  to  be  received  and  rccorded.  But  that 
when  the  wife's  consent  is  offered  to  pass  her  reversionary  interest  in 
analogy  to  a  fine  at  common  law,  in  favour  of  the  husband  or  his 
assignee,  without  a  valuable  consideration,  the  Court  must  decline  to 
receive  it,  because  no  analogy  between  the  two  acts  exists  (i),  they 
differing  both  in  forms  and  principles ;  and  because  the  property  is  not 
assignable  at  law,  and  there  is  no  consideration  to  induce  a  Court  of 
Equity  to  act  or  interfere,  (c) 

It  is  probably  to  the  want  of  attention  to  this  distinction  that  the 
discordant  adjudications  to  be  found  in  the  cases  may  be  attributed. 

The  above  principle  will  support  Lord  Alvanley's  decree  in  Hewitt 
©.  Crowcher  (6?),  in  the  year  1800,  which  states  that  the  wife  being 
present  in  Court  and  examined,  and  desiring  that  the  contract  should 

(a)  2  Roll.  Rep.  134;  et  vide  ante,  p.  Broadbent,  2  Jac.  &  Walk.  456  :  How- 
2ft8.  [p.  449  of  this  vol.]  ard  v,  Damiani,  ibid.  458  n, :  Breton  v, 

(b)  10  Ves.  587  ;  8  Ves.  174.  Lord  Clifden,  1  Sim.  &  Stu.  363» 

(c)  On  this  subject  see  Ritchie  v,  (d)  Stated  12  Ves.  Jun.  175. 

o  a  4 


456  APPENDIX. 

be  carried  into  execution,  it  was  decreed  accordingly.  But  such 
principle  will  not  support  the  case  of  Butler  ».  Duncombe  (a),  in 
which  the  Court  ordered  upon  the  examination  of  the  wife  a  moiety  of 
her  portion,  payable  at  her  mother's  death,  to  be  sold  or  disposed  of 
at  her  husband's  pleasure. 

With  the  distincticHi  above  taken  agrees  the  very  modem  case  of 
Pickard  r.  Roberts,  (b)  A  testator  gave  personal  estate  to  trustees  in 
trust  to  pay  the  interest  to  his  wife  for  life,  and  after  her  death  to 
make  equal  division  of  the  fund  among  his  children  who  diould  attain 
the  ages  of  twenty-one  years.  He  at  his  death  left  three  children 
and  his  wife  surviving  him.  The  widow  made  a  gift  of  her  life 
interest  to  A,  the  husband  of  B,  one  of  the  children,  and  they  three 
petitioned  that  the  reversionary  interest  of  B,  who  had  attained 
twenty-one,  should  be  paid  to  her  husband  A,  B  and  the  widow  also 
consenting.     But  the  Vice-Chancellor  refused  to  make  the  order. 

It  is  observable  that  in  the  last  case  the  consent  was  offered  to  pass 
the  wife's  reversionary  interest  to  her  husband,  in  the  absence  of  any 
power  enabling  her  to  dispose  of  such  an  interest,  and  whilst  under 
the  disability  of  coverture,  without  any  valuable  consideration,  and, 
as  it  seems,  upon  the  supposed  analogy  between  her  examination  and 
consent  in  equity  and  a  fine  at  law,  an  analogy  which  his  Honour 
observed  was  always  discltumed  in  a  Court  of  Equity. 

The  case  which  followed  Hewitt  v.  Crowchet,  before  referred  to, 
was  WooUands  r.  Crowcher.  (c)  There  the  wife  was  intitled, 
amongst  other  property^  to  interest  upon  a  share  of  1225/1  stock  for 
her  life,  expectant  upokl  the  death  of  A.  The  husband  and  wife 
agreed  to  sell  this  reversionary  interest  for  180/.,  but  the  purchaser 
required  the  wife's  consent  to  be  expressed  in  Court  to  the  transac- 
tion ;  in  order  to  obtain  which  the  husband  and  wife  filed  a  bill  for  a 
performance  of  the  contract.  But  Sir  William  Grant  would  only 
take  the  wife's  consent  de  bene  esse,  so  as  not  to  preclude  the  question 
ns  to  her  titld  by  survivorship,  if  it  should  arise  in  that  event  hap- 
pening. Upon  that  occasion  his  Honour  said,  that  the  effect  of  an 
assignment  upon  reversionary  property  had  been  doubted,  and  re- 
ferred to  the  argument  of  Mr.  Haddocks,  in  Saddington  t>.  Kins-^ 
man  {d),  as  to  the  Court  not  anticipating  future  property ;  but  htt 
admitted  that  other  cases  had  said  that  the  Court  would  do  so ;  and 


(<i)  2  Vern.  76^.  (c)  12  Ves.  juri.  174; 

(6)  3  Mwl.  384.  (rf)  1  Bro.  C.  C.  44. 
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that  it  had  so  done  in  Hewitt  v.  Crowcher,  and  Greg  t7.  Crowcheri 
before  Lord  Alvanley^  and  mentioned  in  the  argument. 

It  will  occur  to  the  reader^  that  in  the  last  case  the  wife's  interest 
was  such  as  her  husband  might  have  released  (a);  for  it  was  an 
interest  which  might  have  fallen  in  during  the  marriage^  viz.  bj  A's 
death.  It  seems^  therefore^  singular  that  when  the  husband,  instead 
of  exercising  his  legal  power,  assigns  the  property  for  vcJue^  a  Court 
of  Equity  should  interpose  obstacles  in  not  permitting  the  wife  to 
confirm  the  transaction  by  examination  and  absolute  consent.  Indeed 
the  present  disposition  of  the  Court  is  not  to  take  the  absolute  consent 
of  the  wife  to  the  passing  of  her  reversionary  interest  to  a  purchaser 
from  her  husband,  but  de  bene  esse  only ;  and  for  the  reason  assigned 
by  Sir  William  Grant  in  the  above  case  of  WooUands  r.  Crowcher, 
viz.  because  of  the  doubt  now  entertuned  as  to  the  validity  of  the 
husband's  assignment  for  value  of  his  wife's  reversionary  property 
against  her  title  by  survivorship ;  and  therefore  not  to  prejudice  her 
right  if  she  were  the  survivor,  and.  the  Court  should  decide  the 
question  in  her  favour. 

It  is  presumed,  however,  for  the  reasons  before  mentioned,  that 
there  is  no  solid  distinction  between  reversionary  interests  of  the  wife 
and  her  other  choses  in  action,  in  regard  to  the  power  of  the  husband 
to  dispose  of  them  in  equity  so  as  to  intercept  her  title  by  survivor* 
&hip,  when  they  are  handle  assigned  for  value,  and  are  such  as  may 
possibly  accrue  during  the  marriage,  and  are  not  settled  before  it  as  a 
provision  for  the  wife  in  the  event  of  her  surviving  him. 

To  pursue  the  analogy  between  law  and  equity.  It  appears  be-* 
fore  (6),  and  it  will  be  shown  afterwards,  under  the  considemtion  of 
the  effects  of  marriage  upon  the  prior  acts  and  agreements  of  husband 
and  wifci  that  he  at  law  can  neither  dispose  of  nor  release  such  part 
of  her  personal  property  as  cannot  possibly  accrue  during  the  coverture* 
In  conformity  with  this  rule,  it  is  determined  in  equity  that  where  a 
woman  stipulates,  in  the  event  of  surviving  her  husband,  that  her  pro- 
perty shall  become  her  own,  reserving  no  power  of  disposition  over  it 
during  the  marriage ;  neither  her  husband  can  dispose  of  it  by  sale  or 
otherwise,  nor  can  she  do  so  during  his  life,  either  by  deed,  wiU, 
tonsent^  or  chaise.  And  the  principle  is  the  same  when  personal  pro* 
perty  is  so  given  or  left  to  her. 

In  the  two  cases  of  Bichards  r.  Chambers,  and  Seaman  v,  Buill  (c), 

(a)  Anti,  p.  238.  [p.  449  of  this  yoL]  ;       (h)  Page  241  [p.  451  of  this  vol.] 
and  1  Salk.  115.  (c)  10  Yes.  Jun.  580. 
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by  the  first  of  which  property  was  settled  In  trust  for  the  separate  use 
of  the  wife  for  life,  and  if  she  survived  her  husband,  then  to  be  abso- 
lutely hers ;  but  if  she  died  before  him,  then  as  she  by  deed  or  will 
should  appoint,  and  in  default  of  appointment  to  her  executors  and 
administrators ;  and  by  the  second  of  which  cases,  the  property  was 
settled  to  the  husband  for  life,  and  if  he  survived  to  him  absolutely, 
but  if  she  survived,  then  to  her  absolutely :  the  question  was,  whether 
the  contingent  interests  which  the  wife,  whilst  sui  juris,  had  secured 
to  herself  in  the  event  of  surviving  her  husband,  could  by  her  consent, 
through  the  interposition  of  the  Court,  be  given  up  by  her  to  her 
husband  while  she  was  in  a  state  of  coverture?  And  Sir  William 
Grant,  then  Master  of  the  Bolls,  determined  in  the  negative ;  and 
said,  that  the  interests  were  of  such  a  nature,  that  if  they  had  been 
created  by  another  person  the  husband  would  have  had  no  power 
over  them,  for  he  could  not  affect  her  interest  which  could  not  take 
effect  in  possession  during  his  life. 

The  same  point  again  occurred  before  that  judge  in  Lee  v. 
Muggeridge  (a),  with  the  additional  circumstance,  that  the  wife 
entered  into  a  bond  to  pay  a  considerable  sum  of  money  by  her  hein, 
&c.,  within  six  months  after  her  death.  After  that  event  happened^ 
the  bond  creditor  filed  a  bill  to  subject  her  separate  estate  to  the  pay- 
ment of  the  debt ;  but  the  Court  held,  that  as  the  wife  during  the 
marriage  could  not,  for  the  reasons  before  mentioned,  dispose  of  her 
contingent  interest  by  direct  appointment,  d  fortiori,  she  could  not 
do  so  by  her  bond.  It  appeared  that  she,  after  the  decease  of  her 
husband,  in  answer  to  a  letter  requiring  payment  of  arrears  of  interest, 
stated,  that  she  was  unable  to  discharge  the  bond,  but  that  it  would 
be  settled  by  her  executors.  As  to  this,  his  Honour  observedj  tlmt 
if  she  had  done  any  thing  that  set  up  the  bond,  or  if  there  was  a  new 
contract,  her  assets  would  be  liable ;  but  that  previously  the  plaintiff 
must  establish  his  right  at  law* 

The  principle  upon  which  the  last  two  cases  were  decided,  will 
support  the  determination  of  Eyre,  C.  B.,  in  Fraser  v.  BfuUie.  (b) 
In  that  case  the  husband  vested  money  in  trustees  to  pay  the  interest 
to  himself  for  life,  and  upon  his  death,  in  trust,  as  to  part  of  the 
capital,  to  pay  the  interest  to  his  wife  for  life ;  and  after  the  mirvivor's 

(a)  1   Yes.  &  Bea.    118:    see    also         (b)  1  Browo,  C.  C<  518. 
0*Keate  v.  Calthorpe,  stated  8  Ves.  Jun. 
177  :  Nevison  v.  Longden,  in  the  Court 
of  Exchequer,  in  June,  1800. 
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death)  to  divide  that  part  among  children^  &c.,  subjeet  to  the  wife's 
appointment ;  and  in  default  of  appointment,  among  them  equally, 
and  if  no  children,  then  for  the  husband.  The  husband  and  wife^  by 
deed  of  appointment  of  port  of  the  money  in  favour  of  one  of  their 
sonsj  stated,  that  they  meant  to  part  with  the  interest  of  it  during 
their  lives.  The  son,  by  his  bill,  prayed  a  transfer^  and  that  the 
wife  might  be  examined  in  court,  to  consent  to  the  passing  of  her 
interest  for  life ;  but  the  Chief  Baron  refused  to  interfere. 

Whatever  might  be  his  Lordship's  reasons  for  thtis  withholding  his 
interference,  it  is  conceived  that  he  decided  correctly  ;  for  in  this 
case  the  wife's  life  interest  was  a  remainder  or  reversionary  interest, 
which  could  not  possibly  fall  into  possession  during  the  marriage, 
and  was  intended  as  a  provision  for  her  in  the  event  of  her  surviving 
her  husband ;  so  that  the  Court  could  not,  with  any  consistency  of 
principle,  authorise  the  wife  during  the  marriage  (although  she  con-^ 
sented)  to  part  with  such  provision :  this  case,  therefore,  is  governed 
by  the  same  reasoning  which  produced  the  decrees  in  the  two  cases 
last  stated. 

The  power  of  appointment  given  to  the  wife  in  the  above  cases  of 
Kichards  v.  Chambers,  and  Lee  v.  Muggeridge,  merely  applies  to  the 
disposition  of  the  fund  upon  the  contingency  of  her  dying  before  her 
husband ;  it  cannot  therefore  affect  the  interest  which  she  has  in  the 
same  property  in  the  event  of  her  surviving  him  :  so  that  if  she  had 
executed  her  power,  it  could  only  have  been  effectual  upon  the  con- 
tingency of  her  death  during  her  husband's  life;  and  if,  on  the  contrary, 
she  were  the  survivor,  then  she  would  be  intitled  to  the  whole  fund, 
notwithstanding  the  appointment.  Hence  it  appears,  that  although  a 
wife  in  such  a  case  appoint  under  the  power,  the  Court  cannot  act 
upon  it,  through  the  medium  of  her  consent  to  give  up  immediately 
the  fund ;  which  would  have  the  effect  of  defeating  her  other  con- 
tingent interest,  because  the  power  does  not  extend  to  such  latter 
interest ;  and  since  she  does  not  take  it  to  her  separate  use,  and  is 
unable  to  deal  with  it  as  ^feme  sole,  and  as  it  is  given  or  reserved  to 
her  as  a  provision  upon  her  surviving  her  husband,  and  cannot  be  re-* 
duced  into  possession  during  the  marriage,  and  therefore  not  at  law 
disposable  by  the  husband,  the  Court  of  Chancery  will  not,  and  it 
in  fact  has  no  jurisdiction  to  anticipate  the  application  of  the  fund, 
upon  the  consent  of  the  wife  for  the  purpose.  The  cases  last  referred 
to  prove  this. 
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There  are  cases,  however,  prior  to  those,  which  are  at  variance 
with  them,  but  which  upon  principle  appear  to  be  of  no  authority. 

The  leading  opposition  case  is  M^Cannick  v,  Buller(a):  there, 
upon  the  marriage,  4000L  (the  wife's  fortune,  with  5000/.  to  be 
secured  upon  the  husband's  real  estate)  were  settled  upon  trusi  to  pay 
the  interest  of  the  whole  to  the  husband  for  life,  with  remainder  to 
his  wife  for  life,  and  after  the  death  of  the  survivor  to  pay  the 
principal  as  such  survivor  should  appoint.  The  wife  agreed  to  give 
up  her  interest  to  her  husband;  and  they  by  deed  poll  appointed 
the  funds  immediately  and  absolutely  to  the  husband.  A  bill  against 
the  trustees  and  wife  was  filed  by  the  husband  to  carry  the  deed  into 
eifect ;  and  the  wife,  by  her  answer,  submitted  to  the  prayer  of  the 
bill.  After  she  had  been  examined  in  Court,  it  was  decreed  accor- 
dingly. 

This  case  appears  to  be  in  contradiction  to  the  principles  before 
stated,  and  to  the  authorities  above  set  forth  and  referred  to.  It 
cannot  esca{)e  observation,  that  in  this  instance  the  wife  stipulated  for 
a  provision  for  herself  for  life,  in  the  event  of  surviving  her  husband, 
with  a  power  also  in  the  same  event  of  disposing  of  the  capital;  which 
was  in  eifect  reserving  to  herself  her  own  property  if  she  siurvived 
him.  She  in  fact  took  the  best  method  to  place  her  fortune  out  of 
her  own  reach  during  the  marriage,  with  a  view  of  preserving  it  for 
herself  both  at  law  and  in  equity,  if  she  happened  to  be  the  survivor. 
It  was  surely,  then,  a  great  stretch  of  power  in  the  Court  of  Chancery 
to  leap  over  all  these  bars  and  fences,  and  by  a  single  breath  of  the 
wife,  under  the  influence  and  dit^ability  of  coverture,  to  order  the  funds 
to  be  paid  to  the  husband,  in  opposition  also  to  his  own  express 
stipulation  upon  the  marriage.  The  authority  of  this  case  has  been 
questioned,  as  it  might  be  expected,  by  modem  judges  (b) ;  yet  it 
seems  to  have  had  efiect  in  producing  similar  decrees  in  some  subse* 
quent  cases  (c) :  but  they  must  fall  with  their  principal,  and  all  of 
them  appear  to  have  been  overruled  by  the  contrary  decisions  before 
stated  and  referred  to. 

The  case  of  Frederick  ».  Hartwell  (</),  decided  by  Lord  Kenyon 
previously  to  M'Carmick  v.  Buller,  differs  from  it  in  these  important 

(a)  lCox,Ilep.d57;8yes.  Jun.  174.         (c)  Ellis  v.  Atkinson,  8  Bro.  C.  C. 

(b)  See  the  cases  of  Nevison  v.  Long-     565  :  and  Guise  v.  Small,  1  Anstr.  277. 
den,  in  the  Exchequer,  in  the  year  1800:         (d)  1  Cox,  Rep.  193. 

Sperling  ».  Rochfort,  8  Ves.  174 :  Rich- 
ards V,  Chambers,  10  Yes.  583—585. 
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particulars ;  that  the  property  was  not  the  subject  of  settlement  upon 
the  marriage,  and  the  power  to  appoint  was  not  postponed  till  after 
the  marriage  must  have  determined,  but  it  might  have  been  executed 
hj  immediate  deposition  of  the  fund,  at  any  time  during  the  coverture. 
The  subject  was  a  bequest  by  a  stranger  to  the  wife's  separate  use 
for  life,  and  after  her  death,  in  trust  as  to  the  capital,  as  the  wife 
should  by  deed  or  will  appoint,  and  in  default  of  appointment,  for 
her  absolutely ;  she,  therefore,  might  defeat  her  ultimate  interest  by 
exercising  her  power  of  appointment.  She  did  so,  by  appointing  by 
deed  the  fund  to  her  husband.  They  filed  a  bill  for  a  transfer  to  him, 
and  upon  her  examination  and  consent  (a)  in  Court,  it  was  ordered 
accordingly. 

In  this  case  it  appears  that  the  whole  property  was  under  the 
wife's  dominion  during  the  marriage.  It  did  not  depend,  or  was  not 
intended  to  depend,  upon  the  contingency  of  her  being  the  survivovy 
as  in  M'Carmick  v.  Buller ;  but  the  power  was  so  given  as  to  autho- 
rise her,  by  executing  it,  to  make  an  immediate  disposition  of  the 
property,  and  even  in  favour  of  her  husband,  which  she  did  ac- 
cordingly. The  Court,  therefore,  acting  upon  the  appointment,  and 
her  consent,  necessarily  ordered  the  transfer. 

Upon  the  same  principle,  the  case  of  Newman  v.  Cartony  may  be 
reconciled,  if  the  wife  made  an  appointment ;  but  which  does  not 
appear  in  the  short  note  of  the  report,  (b)  So  that  when  the  wife 
takes  an  estate  for  life,  with  a  power  of  immediate  disposition  of  the 
property,  and  in  default  of  appointment,  to  herself  absolutely,  it  is 
presumed,  that  if  she  execute  the  power  in  favour  of  her  husband, 
and  consent  to  waive  her  right  to  a  settlement,  the  Court  wiU  order 
an  immediate  transfer;  but  not  without  her  having  executed  the 
power ;  otherwise  the  Court,  by  her  mere  consent,  would  be  autho- 
rising her  to  pass  an  interest  in  her  property  which  could  not  possibly 
fall  into  possession  during  the  marriage,  viz.  her  interest  in  default  of 
appointment,  and  to  do  which  the  Court  has  no  jurisdiction,  as  before 
appears. 

But  in  all  cases  where  the  interest  of  the  wife  is  such,  that  the 
Court  will  accept  her  consent  to  the  passing  of  it,  the  property  must 
be  first  ascertained,  and  the  amount  clearly  known. 

(a)  The  examination  is  unnecessary         (b)  3  Bro.  C.  C.  346 — notu, 
in  cases  of  this  description,  the  property 
psssing  by  the  appointment:    Storgis 
V.  Corp,  13  Yes.  190. 
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Thus,  in  Edmonds  r.  Townshend  (a),  in  answer  to  a  proposal  that 
the  wife's  consent  might  be  taken  for  the  whole  amount  of  the  fund, 
without  deduction,  which  would  cover  any  less  sum  to  which  by  abate- 
ments it  might  be  reduced,  the  Court  of  Exchequer  said,  '^  that  would 
be  in  effect  taking  her  consent  now  to  a  sum  to  be  ascertained  at  a 
future  time,  and  be  thereby  depriving  her  of  the  power  of  changing 
her  mind  in  the  interim,  which  ought  not  to  be  done." 

And  in  Sperling  v.  Rochfort  (&),  Lord  Eldon  said,  it  was  settkdy 
that  whilst  the  property  was  unascertained,  the  wife's  consent  was 
not  to  be  asked  by  the  Court;  and  that  whilst  the  Court  could  not 
state  the  amount  of  the  property,  it  would  not  address  to  her  any 
question,  or  speculate  upon  what  might  be  her  inclination.  Upon 
this  want  of  certainty  in  the  amount  of  the  funds^  his  Lordship  pro* 
nounced  his  decree  in 'that  case. 


No.  V. 

On  Dower  and  Curtesy  of  Estates  subject  to  Conditional  Limitations. 

By  Mr.  Roper,  (c) 

If  the  wife's  seisin  be  defeasible  by  a  condition  annexed  to  the 
grant,  and  the  condition  be  broken,  and  the  donor  enters,  the  hus- 
band's right  to  curtesy  will  be  defeated ;  because  the  donor  resumes 
his  original  and  former  estate ;  by  which  resumption  the  seisin  of  the 
wife  is  the  same  as  if  it  had  never  existed ;  it  being,  by  the  donor's 
re-entry,  defeated  ab  origine,  with  all  the  rights,  charges,  and  incum- 
brances attaching  to  it  before  the  condition  was  broken. 

Thus,  if  an  estate  were  given  to  a  married  woman  in  fee,  upon 
condition  that  in  case  she  did  not  pay  to  B  lOOOZ.  within  five  ycars^ 
the  donor  might  enter ;  if  she  do  not  pay  the  money,  and  entry  is 
made,  the  donor  becomes  seised  of  his  estate,  as  if  such  grant  had 
never  been  made,  and  the  wife's  possession  being  thus  defeated  as  if  it 
had  never  commenced,  there  is  no  seisin  upon  which  the  husband  can 
found  a  claim  to  curtesy. 


(a)  1  Anstr.  93.  (c)   VitU  suproj  vol.  L  pp.  135.  349. 

(b)  8  Yes.  180 :  Jemegan  v.  Baxter,     These  remarks  formed  part  of  chap.  L 
6  Madd.  32,  S.  P.  of  Mr.  Roper^s  treatise. 
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But  it  is  not  so  of  a  limitation  ;  that  has  no  retrospective  operation  or 
eSect^  it  merely  shifts  the  estate  from  one  person  to  another,  leaving 
the  prior  seisin  undisturbed ;  and  whenever  an  estate  is  given  over  to 
a  stranger,  whether  expressed  by  the  word  "condition"  or  not,  the  dis- 
position over,  upon  non-compliance  with  the  terms  of  the  gift  by  the 
first  donee,  is  a  limitation ;  for  since  the  donor  or  his  representatives 
only  can  take  advantage  of  a  condition,  it  would  be  in  their  power  to 
disappoint  the  disposition  over,  by  refusing  to  enter  for  a  breach,  if  it 
were  not  considered  a  limitation,  according  to  which,  when  the  estate 
of  the  first  donee  determines,  the  one  next  limited  conunences,  and 
the  persoft  intitled  may  enter  upon  the  lands  the  instant  that  the 
failure  happens,  (a) 

This  introduces  the  consideration  of  a  distinction  (ft),  which  has 
been  alluded  to  as  prevailing  on  the  subject  of  curtesy,  viz.  that  where, 
in  its  creation,  the  wife's  estate  of  inheritance  is  not  made  determinable 
sooner  than  by  its  natural  expiration,  i.  e.  upon  a  failure  of  issue  or 
heirs,  the  husband  will  be  intitled  to  curtesy,  although  such  estate 
expires  upon  the  wife's  death  without  leaving  issue ;  but  that  where 
the  fee  is  originally  devised  or  limited  in  words  importing  a  fee  simple 
or  fee  tail,  absolute  or  unconditional,  but  by  subsequent  words  it  is 
made  determinable  upon  a  particular  event  independently  of  its  natural 
expiration,  if,  in  that  case,  the  event  happen,  the  husband's  curtesy 
will  cease  with  the  estate  to  which  it  is  annexed ;  so  that  if  a  grant 
were  made  to  the  wife  in  fee  simple  or  in  fee  tail  of  lands,  whilst,  or 
so  long  as  A  had  heirs  of  his  body,  or  until  B  attained  twenty-one, 
and  then  to  B  in  fee ;  if  A  died  without  issue,  or  if  B  attained  twenty- 
one  ;  then  since  the  wife's  estate  became  determined  by  express  limit- 
ation, the  husband's  curtesy  would  not,  according  to  such  distinction, 
be  continued,  as  it  would  have  been  if  the  estate  had  been  given  to 
the  wife  and  to  her  heirs,  or  to  the  heirs  of  her  body  without  the  an- 
nexation of  either  of  the  defeating  or  determining  clauses,  and  the 
wife's  interest  had  naturally  ceased  by  her  death,  without  leaving 

issue. 

The  above  distinction,  in  regard  to  the  two  limitations,  is  subtle, 
and  may  be  considered  unsatisfactory.  In  instances  of  conditions,  the 
reasons  for  denying  the  husband's  curtesy  are  clear,  and  have  been 
before  stated ;  but  why  the  husband  should  not  be  intitled  to  curtesy, 
equally  upon  a  limitation  to  his  wife  in  tail,  determinable  upon  the 

(a)  2  Black.  Ck>m.  155.  refers  to  chap.  9.   sec.  2.  of  his  trca- 

(b)  On    this    question,   Mr.  Boper     tise. 
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event  of  A  attaining  twenty-one,  and  then  to  A  in  fee,  as  he  would 
be  if  there  had  been  no  such  determining  event  tacked  to  the  wife's 
estate,  and  she  died  without  leaving  issue  before  him,  is  not  so  clear, 
upon  reference  to  the  principles  of  the  decisions  in  other  cases. 

It  is  admitted  that  both  limitations  have  defeating  clauses  attached 
to  them;  the  one  the  contingency  of  A  attiuning  twenty-one,  the 
other  an  implied  condition  in  £Eivour  of  the  donor  and  his  heirs,  upon 
non-alienation  and  failure  of  the  issue  of  the  donee ;  whence  it  might 
be  urged,  with  some  plausibility,  that  as  the  latter  of  the  two  limita- 
tions is  strictly  conditional^  the  entry  of  the  donor,  upon  failure  of 
issue,  would,  as  in  other  cases  of  conditions,  defeat  the  curfesy  of  the 
husband ;  yet  we  have  seen  that  in  this  instance  the  husband's  right 
to  curtesy  has  been  settled  and  adjudged;  but  with  respect  to  the 
former  of  the  two  limitations,  since  it  is  not  conditional  in  the  l^al 
sense  of  the  word,  but  a  limitation^  which  does  not  disturb  the  prior 
seisin  of  the  wife,  or  the  initiate  title  of  the  husband  to  curtesy,  it 
may  be  asked,  why  should  not  the  law  in  this  instance,  as  in  the  other 
oases  before  mentioned,  continue  that  seisin  for  the  completion  of  the 
husband's  title,  as  tenant  by  the  curtesy  ?  I  know  of  no  case  con- 
taining an  express  decision  to  the  contrary ;  and  the  inferential  rea- 
soning is  not  correct,  that  because  the  incidents  or  consequences 
flowing  from  the  two  limitations  differ  in  some  respects,  they  must, 
therefore,  differ  in  alL  These  two  limitations  do  indeed  agree  in  one 
particular ;  they  do  not  disturb  the  seisin  which  the  wife  had  pre- 
vious to  the  happening  of  the  events  which  determined  her  estate ; 
BO  that  all  the  authorities  applicable  to  show  the  continuance  by  the 
law  of  the  wife's  estate  for  the  curtesy  of  the  husband  after  her 
estate  determined  by  a  failure  of  issue,  apply  also  to  the  other  limita- 
tion above  described.  The  cases  which  have  been  supposed  to  au- 
thorise the  distinction  between  the  different  effects  of  the  two  limita- 
tions in  regard  to  curtesy  do  not  appear  to  have  been  determined  upon 
that  point.  It  is  true  that  in  Boothby  t?.  Vernon  (a),  before  men- 
tioned, the  Court  sidd,  that  wherever  the  wife's  estate  was  to  determine 
be  express  limitation  or  condition  upon  her  death,  curtesy  did  not 
attach,  but  that  dictum  must  be  considered  in  relation  to  the  facts  of 
the  case,  and  then  it  would  mean  no  more  than  this,  that  where  the 
wife  had  a  life  estate  only  by  express  limitation,  with  the  reversion 
in  fee,  subject  to  a  contingent  remainder  in  tail  to  her  issue  male,  if 
she  left  any ;  the  reversion  being  executed  in  her  stib  modo  only  (t.  e. 

(a)  9  Mod.  147. 
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to  separate  from  the  particular  estate  as  if  they  had  never  been  united, 
upon  the  contingency  happening);  if  the  wife  leave  a  son  at  her 
death  (as  she  did  in  Boothby  v.  Vernon),  she  was  to  be  considered  as 
having  been  seised  of  an  estate  for  life  only  during  the  marriage, 
which  estate  having  determined  by  express  limitation  at  her  death, 
her  husband  could  not  make  a  title  to  curtesy,  (a)  And  with  re- 
spect to  the  case  in  Leonard  (&),  A  covenanted  to  stand  seised  to  the 
use  of  B,  her  eldest  daughter  in  tail,  upon  condition  that  B  should  pay 
to  her  sister  C,  within  a  year  after  A's  death,  or  within  a  year  after 
C  should  attain  the  age  of  eighteen,  the  sum  of  3007. ;  and  if  B  failed 
to  make  such  payment  as  aforesaid,  then  to  the  use  of  C  in  tail.  B, 
after  A's  death,  married,  had  issue,  and  died  without  leaving  issue  be* 
fore  the  period  arrived  for  payment  of  the  300/1  Question,  whether 
her  husband  should  have  curtesy?  And  the  Court  decided  in  his 
favour,  upon  the  ground,  that  as  the  estate  tail  in  B  determined  by 
her  death  without  issue,  her  husband,  as  settled  in  such  cases,  was  in- 
titled  to  curtesy.  Such  alone  was  the  point  expressly  determined. 
And  in  Flavill  v.  Yentrice  (c),  a  case  of  dower,  no  decision  appears 
to  have  been  made,  the  opinions  of  the  four  judges  having  been  equally 
divided.  Consider,  then,  this  question  upon  reason  and  principle.  It 
is  settled  that  in  every  case,  where  a  man  takes  a  wife  seised  of  such 
an  estate  in  lands,  as  that  the  issue  which  she  has  by  him  might  by 
possibility  inherit  them  as  heir  to  her,  he  shall,  after  her  death,  hold 
the  lands  for  his  life  as  tenant  by  the  curtesy :  if,  therefore,  at  any 
time  during  the  marriage,  the  wife  is  seised  of  the  inheritance,  and 
have  heritable  issue,  it  seems  to  be  a  necessary  consequence,  that 
whether  her  estate  determine  by  the  death  of  such  issue,  or  by  any 
event  subsequent  to  such  seisin,  attached  to  such  estate,  where  it  is  not 
avoided  ab  initio,  the  inchoate  right  to  curtesy  shall  not  be  defeated 
by  either  of  those  events  taking  place.  Besides,  the  husband's  title  to 
curtesy  is  not  merely  derived  out  of,  or  dependant  upon  his  wife's  estate, 
but  it  is  created  by  law,  it  b  a  privilege  and  benefit  of  law  annexed 
to  the  gift ;  and  the  kw,  as  I  conceive,  says,  that  as  the  estate  re- 
mains  (c2),  and  the  husband's  right  to  curtesy  once  attached  to  it,  such 
right  shall  be  a  charge  upon  the  estate,  into  whose  possession  soever  it 
may  afterwards  come  during  the  marriage.  In  this  respect,  curtesy  and 
dower  are  governed  by  the  same  principle.     The  very  case  in  qucs- 

(a)  Mr.  Roper  refers  to  vol.  i.  p.  9,         (c)  Roll.  Abr.  676;  Goldsb.  81. 
and  chap.  9,  sect.  2,  pi.  4,  of  his  treatise.  {d)  See  pp.  14,  15.  [toI.  i.  p.  132  of 

ifi)  Sauunes  v.  Fa^nc,  1  Leon.  167.        thid  treatise.] 

H  H 
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tion  was  put  by  Anderson,  J.,  in  the  case  of  Sammes  v.  Paynes  before 
referred  to,  viz.  that  if  a  feoffment  were  made  to  the  use  of  J.  S.  and 
his  heirs,  untilJ,  D.  had  done  such  a  thing,  and  then  to  the  use  of  J.  D. 
and  his  heirs,  and  the  thing  was  done,  and  then  J.  S.  died,  the  wife  of 
J.S.  should  be  endowed.  This  appears  to  have  been  admitted  in  Doe 
17.  Hutton  (ff) ;  and  the  above  observations  seem  to  be  supported  by  the 
authority  reported  in  a  note  to  the  last  case  referred  to :  —  Devise  to 
trustees  and  their  heirs,  to  receive  the  rents  and  profits  of  an  estate, 
and  apply  them  for  the  maintenance  of  Mary  Barnes,  until  she  arrived 
at  the  age  of  twenty-one,  or  until  she  married,  and  upon  her  arrival 
at  that  age,  or  marrying ^  to  the  use  of  Mary  Barnes  in  fee ;  but  m 
case  she  died  before  the  age  of  twenty-one,  and  without  leaving  issue, 
remainder  over.  Mary  married,  and  had  a  child,  which  died,  and 
then  she  died  under  the  age  of  twenty-one.  Question,  whether 
Mary's  husband  was  intitled  to  be  tenant  by  the  curtesy?  And 
Lord  Mansfield  and  the  other  judges  decided  in  favour  of  the  husband's 
title :  his  lordship  observing  that  tenancy  by  the  curtesy  existed  be- 
fore the  statute  De  Donis ;  that  estates  at  that  time  were  of  two  sorts, 
conditional  or  absolute,  and  that  curtesy  applied  to  both  ;  that  at  com- 
mon law,  the  only  modification  of  estates  was  by  condition :  that  all 
ths  cases  which  had  been  cited  went  upon  the  distinction  of  their 
being  conditions,  and  not  limitations,  and  that  in  the  present  case  the 
wife,  during  her  life,  continued  seised  of  a  fee  simple,  to  which  her 
issue  might  by  possibility  inherit,  (b) 

(d)  3  Bos.  &  Pull.  Rep.  C.  P.  652.  Trin.  Term,  25  Geo.  3 ;  3  Bos.  &  Pull 

f    (J)  Buckworth   v.    Thirkell,   K.  B.     652,  n. ;  1  Coll.  Jurd.  332.  ; 
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No.  VI. 

On  Dinoer  and  Cutiesy  of  Estates  subject  to  Conditional  Limitations. 

By  Mr.  Jacob,  (a) 

The  question  whether  the  right  to  curtesy  or  dower  continues  after 
the  estate  of  the  wife  in  the  one  case>  or  of  the  husband  in  the  other^ 
has  determined  by  limitation,  or  by  an  executory  devise,  is  one  much 
embarrassed  by  conflicting  authorities.  It  is  ably  discussed  by 
Mr.  Park,  (ft) 

It  has  been  seen,  that  where  the  husband  or  wife  is  seised  in  fee 
tail,  the  right  of  dower  or  curtesy  continues  notwithstandmg  the 
determination  of  the  estate  or  failure  of  issue.  The  principle  on  which 
the  estate  is  thus  prolonged  beyond  its  natural  expiration,  is,  as 
Mr.  Butler  remarks,  at  this  period,  rather  to  be  guessed  at  than 
demonstrated.  The  reason  assigned  in  Paine's  case,  is,  that  dower 
and  curtesy  being  the  l^al  incidents  of  an  estate  in  fee,  are  considered 
to  be  tacitly  implied  in  the  grant  of  that  estate,  (c) 

But  in  cases  where  the  estate  determines  by  entry  for  a  condition 
broken,  or  by  reason  of  a  defectire  title  in  the  grantor,  it  has  been 
seen  that  the  right  to  dower  or  curtesy  is  also  defeated. 

Where  the  estate  by  the  original  grant  or  devise  creating  it,  is  to , 
continue  till  some  specified  event  shall  happen,  it  seems  that  dower  or 
curtesy  will  not  continue  after  that  event  has  happened.  Thus,  where 
land  or  rent  is  granted  to  one  and  his  heirs  till  the  building  of  St.  Paul's 
shall  be  finished,  if  the  event  happens,  dower  shall  cease,  (d)  The 
case  of  a  rent  reserved  on  an  estate  tail,  which  determines  by  failure 
of  issue,  is  an  instance  of  the  same  kind.  («)  So  if  a  rent  be  granted 
with  condition  to  cease  during  the  minority  of  the  grantee's  heir,  the 
wife  of  the  grantee  will  be  endowed  of  the  rent  with  a  cesset  exectttio, 
during  the  minority  of  the  heir.  (/) 

It  appears,  therefore,  that  in  all  cases  of  estates  governed  by  the 

(a)  Vide  suproj  vol.  I.  pp.  135.  349.  (e)  Ibid. :  and  Co.  Litt.  30,  a. 
Tliwc  remjurks  formed  No.  2  of  the  ad-  (/)  Jenk.  p.  4,  F.  N.  B.  149,  note : 
denda  to  Mr.  Jacob's  edition  of  Roper.  Perk.  327  :  10  Mod.  367  :  see  also  Park 

(b)  Treatise  on  Dower,  p.  168;  see  onDower,  p.  162:  Preston  on  Abstracts, 
also  BatL  Co.  Litt.  241,  a,  note  4.  vol.  iii.  p.  373  :  contra^  Butl.  Co.  Litt. 

(c)  8  Co.  68.  71.  241,  a,  note  4. 

(d)  Jenk.  p.  5,  Cent.  1,  Case  6. 

HH  2 
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rules  of  the  common  law,  the  right  to  dower  or  curtesy  was  only  co- 
extensive with  the  duration  of  the  estate,  with  the  exception  of  the 
case  of  an  estate  tail  determining  by  failure  of  issue.  But  upon  the 
introduction  of  conditional  limitations  by  way  of  use  and  executory 
devises,  it  became  a  question  whether  dower  or  curtesy  should  cease 
when  the  estate  was  determined  by  either  of  these  modes.  Upon 
principle,  it  would  seem  that  the  decision  of  this  question  ought  to  be 
guided  by  analogy  to  the  general  rule  of  the  common  law,  and  not  by 
analogy  to  the  excepted  case  of  an  estate  tail.  If  the  principle  of  that 
exception  be  that  which  is  stated  by  Lord  Coke,  it  can  have  no 
application  to  an  estate  determined  by  conditional  limitation.  >  If 
dower  and  curtesy  be  tacitly  implied  in  the  gift  of  an  estate  tail,  they 
are  enjoyed  after  failure  of  issue  as  part  of  that  which  is  granted. 
But  the  conditional  limitation  destroying  the  estate,  defeats  the  whole 
of  that  which  is  expressly  granted.  It  would  be  singular,  if  that 
which  is  included  in  the  grant  by  implication  only,  could  be  pre- 
served, (a)  Mr.  Preston  observes,  that  "  the  cases  of  dower  of  estates 
determined  by  executory  devise  and  springing  use,  owe  their  existence 
to  the  circumstance,  that  those  estates  are  not  governed  by  common- 
law  principles :  and  when  the  limitation  over  was  allowed  to  be  valid 
ag^nst  the  former  donee^  it  was  on  the  terms  that  the  limitation  over 
should  not  impeach  the  title  of  dower  of  the  wife  of  that  donee."  (b) 
And  if  it  be  the  rule,  that  dower  and  curtesy  are  exempted  from  the 
operation  of  limitations  of  this  description,  it  probably  originated  in 
some  indulgence  shown  to  these  interests,  at  the  period  when  the 
validity  of  such  limitations  was  established.  But  it  will  be  seen  that 
the  supposed  rule  rests  on  very  doubtful  grounds. 

The  case  of  Flavill  r.  Ventrice  (c)  was  not  decided,  the  judges 
being  divided  upon  the  question,  whether  dower  was  defeated  by  a 
shifting  use.  The  case  of  Sammes  v.  Payne  (d)  decided  only  that 
curtesy  continued  after  the  expiration  of  an  estate  tidl  by  failure  of 
issue,  and  though  some  conflicting  dicta  are  to  be  found  in  the  reports 
of  that  case,  the  comparison  of  them  made  by  Mr.  Park  shows  that  no 
certain  result  can  be  deduced  from  them.  In  Buckworth  v.  Thirkell  (e\ 
the  question  was  decided  in  favour  of  the  continuance  of  curtesj. 

(a)  See  Park  on  Dower,  185.  (e)  3  Boa.  &  PolL  652,  note:  I  Coll. 

(b)  Abstracts,  vol.  ill.  p.  373.  Jur.  832. 

(c)  9  Vin.  Ab.  217. 

(d)  1  Leon.  167 ;  8  Co.  67 ;  Goldsb. 
81 ;  1  And.  184. 
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That  decision  has  has  generally  been  much  questioned,  (o)  It  is, 
however^  said  to  have  been  followed  by  a  case  of  Goodenough  v.  Good- 
enough^  mentioned  by  Mr.  Preston.  This  case  has  been  shortly 
noticed  by  Dickens  (b) :  the  following  statement  of  it  is  extracted 
from  the  Begister's  Book,  (c) 

B.  Serle  devised  certain  estates  to  his  nephew  William  Goodenough 
and  his  heirs  for  ever,  subject  to  the  condition  and  limitation  after 
mentioned ;  yiz.,  that  in  case  his  sud  nephew  should  happen  to  die 
unmarried^  and  without  issue  of  his  body  lawfully  begotten,  his  will 
was,  that  the  devise  and  devises  thereinbefore  made  should,  in  any  or 
either  of  those  cases,  cease  and  be  absolutely  void ;  and  in  that  case  he 
gave  the  estates  to  his  nephew  Bichard  Jocelyn  Goodenough. 

The  testator  died,  leaving  B.  J.  Goodenough  his  heir  at  law. 
William  Goodenough  afterwards  married  the  plaintiff,  having  first, 
by  articles  previous  to  the  marriage,  agreed  to  settle  lands  of  sufficient 
value  to  secure  a  jointure  of  2007.  per  annum  to  her  for  life,  with  re- 
mainder to  the  issue  of  the  marriage. 

By  his  will  he  gave  his  personal  estate  to  the  plaintiff,  and  appointed 
her  executrix,  and  recited  that  his  brother  Bichard  would  have  the 
estates  left  him  after  his  (William's)  death  by  B.  Serle,  and  as  he  left 
them  to  his  brother  without  any  litigation,  which  there  was  the 
greatest  room  for,  he  hoped  he  would  have  the  generosity  to  pay  his 
wife  her  dower  regularly,  and  without  dispute.  He  died  without 
issue,  leaving  his  brother  his  heir  at  law. 

The  bill  prayed  that  the  plaintiff's  jointure  might  be  made  good 
out  of  the  lands  devised  by  Serle,  or  that  she  might  be  endowed  out 
of  those  lands.  It  submitted,  that  the  estate  of  William  in  those  lands 
became  absolute  on  his  marriage ;  or  that,  if  the  devise  over  was  in- 
tended to  take  effect  on  his  dying  without  issue,  then  that  it  was  void 
as  being  too  remote,  or  that  it  reduced  the  estate  of  William  to  an 
estate  tail ;  and,  therefore,  that  the  plaintiff  was  intitled  to  dower. 

The  defendant  B.  J.  Goodenough,  by  his  answer,  insisted  that 
there  was  no  agreement  on  the  marriage  of  the  plaintiff  for  a  settle- 
ment of  the  lands  in  question ;  aud  submitted  that  she  was  bound,  out 
of  the  personal  estate  of  her  husband,  to  purchase  lands  of  the  value 
of  200^  per  annum,  upon  the  trusts  of  the  marriage  articles,  under 
which  he  would  become  intitled  on  her  death.     He  submitted,  that 

(a)  Co.  Litt.  241,  annate  4:  9  Bos.  (c)  31  Jan.  1772:  Reg.  Lib.  A.  1771, 
k  FalL  653.  fo.  557.  ^ 

(J)  VoL  iL  795. 
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the  executory  devise  in  the  will  of  B.  Serle  was  intended  to  take 
effect  on  the  death  of  William,  unmarried^  or  in^thout  iflsue ;  and  that 
the  testator  haying  coupled  those  events  in  the  same  BentencCy  the 
latter  must  be  understood  to  refer  to  the  death  of  William^  and  there* 
fore  was  not  too  remote. 

The  decree  declared,  that  according  to  the  true  constraction  <^  the 
will  of  William  Goodenough,  the  plaintiff  waa  intitkd  to  have  dowor 
only  out  of  the  estates  of  which  he  died  seised,  and  referred  it  to  the 
Master  to  take  an  account  of  the  rents  and  profits,  and  to  set  iqwrt 
and  allot  sufficient  of  the  said  estates,  as  and  for  the  dower  of  the 
plaintiff  therein* 

From  the  language  of  the  decree,  referring  the  plaintiff's  right  to 
her  husband's  will,  it  is  probable  that  the  Court  adopted  the  view 
submitted  by  the  bill,  holding  the  husband's  estate  to  be  absolute ; 
and  if  so,  the  decision  does  not  affect  the  present  question. 

A  case  closely  corresponding  with  Buckworth  v.  Thirkellhas  lately 
occurred,  and  has  received  a  similar  decision  in  the  Court  of  Common 
Pleas,  (a)  The  father  of  the  husband  devised  to  him  and  hie  heirs 
for  ever,  all  his  houses,  &c,  subject  to  the  payment  of  an  annoi^ ;  and 
if  the  said  W.  F.  (the  husband)  should  have  no  children,  child  or  issue, 
the  said  estate  was  on  the  decease  of  the  said  W.  F.  to  become  the 
property  of  the  heir  at  law,  subject  to  such  legades  as  be  the  said 
W.  F.  might  leave  by  will  to  any  of  the  younger  branches  of  the  family. 
It  was  decided,  that  under  this  devise,  W.  F.  took  an  estate  in  fee^ 
with  an  executory  devise  ov6r,  in  the  event  (which  happened)  of  his 
dying  without  issue,  to  the  person  who  should  then  be  the  testator's 
heir  at  law.  {b)  It  then  became  a  question,  whether  his  widow  was 
intitled  to  be  endowed ;  and  a  bill  having  been  filed  by  her  for  that 
purpose,  a  case  was  stated  for  the  opinion  of  the  Judges  of  the  Com- 
mon Pleas,  who  certified  in  her  favour.  The  judgment  of  the  Lord 
Chief  Justice  proceeded  chiefly  upon  the  authority  of  Buckworth  v. 
ThirkeU,  and  the  supposed  authority  of  Goodenough  o.  Goodenough; 
and  upon  the  consideration  that,  from  the  nature  of  the  limitations, 
the  case  came  within  the  definition  of  Littleton  (c),  according  to 
wluch  the  right  to  dower  exists  where  the  husband's  estate  is  such, 
that  the  issue  the  wife  may  have  by  him  may  inherit,  {d) 

« 

(a)  Moody  o.  King,  2  BiDg.  447.  (d)  It  is  uDderstood  that  this  case  b 

(h)  Doe  d.  King  v.  Frost,  3  Barn,  still  under  litigation,  and  that  it  will 

&  Aid.  516.  probably  come  before  the  Coorts  again.' 
(c)  Sec  53. 
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These  are  the  authorities  in  favour  of  the  opinion,  that  dower  and 
curtesy  may  continue  after  the  determination  of  the  estate  by  limi- 
tation. On  the  other  hand^  it  was  said  in  Boothby  v.  yemon(a), 
that  "  wherever  the  estate  is  to  be  determined  by  express  limitation 
or  condition  upon  the  death  of  the  wife,  there  the  husband  shall  not 
have  curtesy ; "  and  according  to  one  of  the  reports  of  Sammes  v. 
Payne,  the  reason  given  for  the  husband's  having  curtesy  of  an  ex* 
pired  estate  tail  was,  that  it  was  *^  spent  and  determined  by  the  dying 
without  issue,  and  doth  not  cease,  or  is  cut  off  by  any  limitation."  (b) 

The  point  arose  in  Sumner  v.  Partridge,  (c)  Land  was  devised  to 
A  and  her  heirs,  and  if  she  died  before  her  husband,  he  to  have  20/.  a 
year  for  life,  and  the  remainder  to  go  to  her  children.  The  wife  died 
before  the  husband.  The  Master  of  the  Rolls  treated  it  as  clear,  that 
the  husband  was  not  intitled  to  curtesy;  and  for  this  reason,  that 
the  mother's  estate  of  inheritance  ceased  the  moment  she  died,  and 
the  children  took  not  by  descent,  but  by  virtue  of  the  remainder  over : 
neither  a  tenant  in  dower  or  curtesy  could  intitle  themselves  to  an 
estate  in  dower  or  curtesy,  where  the  children  who  were  left  could 
not  possibly  take  an  inheritance,  for  the  moment  of  time  when  the 
husband  takes  as  tenant  by  the  curtesy  the  inheritance  must  descend 
upon  the  children. 

The  decision  in  the  case  of  Bay  v.  Pung  (d)  materially  influences 
the  point  under  consideration.  An  estate  liable  to  be  determined 
by  a  springing  or  shifting  use,  is  not  in  substance  distinguishable 
from  an  estate  liable  to  be  determined  by  the  exercise  of  a  power  of 
appointment :  the  effect  is  the  same,  whether  the  new  use  is  to  arise 
on  the  execution  of  the  power,  or  on  any  other  uncertain  event  taking 
place.  In  either  case  it  arises  from  the  original  instrument,  taking 
effect,  in  point  of  time,  from  the  period  when  the  event  happens :  and 
since  it  has  been  settled  that  the  right  to  dower  is  defeated  by  the 
appointment,  it  seems  to  follow  that  the  same  rule  must  prevail  with 
respect  to  estates  determined  by  shifting  or  springing  use ;  and  the 
case  of  an  executory  devise  must  be  governed  by  similar  considera- 
tions. In  the  argument  of  Ray  v,  Pung,  and  in  the  Vice-Chancellor's 
judgment,  the  questions  were  looked  upon  as  nearly  the  same  in  sub- 
stance; and  Buckworth  r.  Thirkell  was  referred  to  as  one  of  the 
main  authorities  in  favour  of  the  widow's  right.  It  does  not  appear 
that  this  analogy  was  adverted  to  in  the  late  case  of  Moody  v.  King. 

(a)  9  Mod.  150.  (c)  2  Atk.  47. 

(&)  1  Leon.  168.  (<0  ^  Barn.  &  Aid.  561 ;  3  Madd.  310. 
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With  respect  to  the  case  of  Buckworth  v.  ThirkcU,  it  may  be 
doubted  whether  the  Court  intended  to  decide  generally  that  curtesy 
should  exists  notwithstanding  tlie  determination  of  the  estate  by 
executory  devise,  or  whether  it  turned  upon  the  particular  nature 
of  the  limitation.     The  wife  was  seised    in    fee,  subject    to    an 
executory  devise  over,  in  the  event,  which  happened,  of  her  dying 
under  age,  and  without  leaving  issue.     Hence,  if  she  had  left  children 
they  would  have  been  intitled  by  descent ;  and  the  judgment  of  Lord 
Mansfield  proceeded  chiefly  (if  not  entirely)  upon  the  ground  that  the 
case  for  this  reason  came  within  the  definition  of  curtesy,  that  the 
wife  had  an  estate  of  inheritance,  which  any  issue  she  might  have  had 
by  the  husband  would  have  inherited,  and  that  that  estate  continued 
during  her  life.     The  decision  of  the  Court  of  Common  Fleas,  in 
Moody  t7.  King,  seems  to  have  have  been  founded  on  omilar  reaaona ; 
and  the  case  of  Goodenough  v.  Goodenough  (if  it  involved  this  question) 
is  open  to  the  same  distinction.     These  cases,  therefore,  (supposing 
their  authority  to  be  admitted)  cannot  be  considered  as  deciding  any 
thing,  except  where  the  death  of  the  husband  or  wife,  without  leaving 
issue,  is  the  event  upon  which  the  estate  is  determinable.     Still  leas 
do  they  apply  to  cases  where  the  limitation  depends  upon  an  event 
which  happens  during  the  coverture.     To  sustiun  the  argument  in 
favour  of  dower  and  curtesy  in  such  cases,  it  would  be  necessary  to 
contend,  that  after  the  estate  of  the  husband  or  wife  had  ceased, 
and  the  party  intitled  under  the  limitation  over  had  entered,  the 
former  estate  should  partially  revive  upon  the  determination  of  the 
coverture.     The  doubt  in  the  case  of  Flavill  v.  Yentrice  did  not  go  to 
this  extent,  the  event  not  having  happened  till  after  the  husband's 
death ;  and  though,  according  to  one  of  the  reports  of  Sammes  v. 
Payne  (a),  this  point  was  put  by  one  of  the  judges,  yet  the  absence  of 
the  passage  from  the  other  reports  of  the  case,  and  the  other  discre- 
pancies between  them  which  Mr.  Park  has  pointed  out,  show  that 
very  little  reliance  can  be  placed  on  the  authenticity  of  this  dictum. 

It  may  be  concluded,  that  there  is  no  authority  for  the  continuance 
of  dower  or  curtesy  after  the  determination  of  the  estate  by  con» 
ditional  limitation  or  executory  devise,  except  where  it  determines  by 
the  death  of  the  husband  or  wife  without  leaving  issue,  and  that  it  is 
still  extremely  questionable  whether  that  exception  can  be  supported. 

(a)  I  Leon.  166. 
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No.  VII. 

On  the  Mode  of  Election  by  a  Feme  Covert  in  a  Suit     By 

Mr.  Jacob,  (a) 

In  the  cases  in  whicli  married  women  have  been  decreed  to  elect, 
there  has  been  much  variety  of  practice  as  to  the  mode  in  which 
their  election  is  to  be  declared.  The  cases  are  collected  by  Mr. 
Swanston,  in  one  of  the  able  and  learned  notes  on  the  subject  of 
election,  in  the  first  volume  of  his  Reports,  p.  415.  Sometimes  the 
election  of  the  married  woman  has  been  made  upon  a  personal  exa- 
mination in  court,  or  before  commissioners  appointed  for  the  purpose. 
Parsons  v.  Dunn,  2  Ves.  61 :  Ward  r.  Baugh,  4  Ves.  623.  In 
one  case,  she  was  ordered  to  signify  her  election  by  signing  the  regis- 
trar's book,  by  her  clerk  in  court,  within  a  limited  time.  Fulteney 
V.  Darlington,  7  Bro.  P.  C.  ed.  Toml.  646,  547;  1  Swan.  416;  and 
in  another  to  make  her  election  before  the  Master  within  six  monthai 
Vane  r.  Lord  Dungannon,  2  Sch.  &  Lef.  133. 

In  other  cases  it  has  been  referred  to  the  Master  to  inquire  what 
election  would  be  most  beneficial  for  the  married  woman.  Wilson 
V.  Townshend,  2  Yes.  Jun.  693 ;  and  see  9  Yes.  350.  This  course 
was  adopted  in  Pulteney  v.  Darlington,  when  she  had  failed  to  com- 
ply with  the  order  for  electing  through  the  medium  of  her  clerk  in 
court. 

It  has  been  said  (2  Yes.  Sen.  61:2  Yes.  Jun.  560)  that  a  reference 
to  the  Master  is  the  proper  course,  in  ease  of  the  husband  and 
wife  disagreeing  as  to  the  election :  a  supposition  inconsistent  with 
the  other  cases,  which  appear  to  treat  the  election  as  the  sole  act  of 
the  wife. 

In  Wilson  v.  Townshend,  uh.  sup.,  the  value  of  the  funds  appearing 
on  the  pleadings,  the  Court  being  itself  able  to  judge  what  would  be 
most  for  her  benefit,  determined  her  election  without  a  reference. 
That  case  is  singular  in  some  of  its  circumstances: — The  Court,  in 
considering  which  election  would  be  most  beneficial  to  the  wife,  ap- 
pears to  have  been  influenced  only  by  the  comparative  value  of  the 

(a)  Vide  supra^  vol.  L  p.  158.,  and  vol.  ii.  vol.  i.  p.  28.  of  Mr.  Jaoob*8  edition 
p.' 53.   These  remarks  formed  a  note  to    of  Roper. 
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funds,  without  regard  to  the  circumstance  that  one  of  them  was  given 
to  her  separate  use,  and  dismissed  her  bill  without  allowing  her  an 
option  to  accept  that  provision. 

In  Wright  v.  Rutter,  2  Ves.  Jun.  673, 4  Ves,  535 ;  Brodie  v.  Barry, 
2  Ves.  &  B.  127,  Reg.  Lib.  A.  1812,  fol.  1437;  and  Bradish  v. 
Bradish,  2  Ball  &  B.  491^  it  does  not  appear  in  what  particular 
mode  the  election  was  to  be  signified. 

The  election  of  a  feme  covert  may  also  in  some  cases  be  determined 
by  other  acts  besides  an  express  election  made  in  a  suit  for  that  pur- 
pose. In  Stratford  v.  Powell,  1  Ball  &  B.  1.  24,  a  widow  bound  to 
elect  under  her  husband's  will,  by  settlement  on  a  second  marriage, 
reserved  her  property  to  her  separate  use ;  and  it  was  held  that  acts 
done  by  her  during  her  second  coverture  fixed  her  election.  In  Ar« 
desoife  v.  Bennet,  2  Dick.  463^  a  married  woman  was  intitled  to  an 
estate  which  was  attempted  to  be  devised  away  by  a  will,  giving  to 
her  separate  use  a  legacy  of  much  greater  value :  she  received  the 
interest  of  the  legacy,  and  was  held  to  have  thereby  made  an  election, 
binding  on  her  heir.     [See  also  Parke  v.  Downing,  2  Jur.  28.] 

In  cases  of  real  estates,  if  she  joined  her  husband  in  selling  part  of 
one  of  them,  it  would  seem  that  this  must  be  held  to  be  a  conclusive 
election.  The  decree  in  Brodie  v.  Barry,  ub*  sup,,  declared  that  the 
heiress  of  the  testator's  heritable  estates  in  Scotland  was  bound  to 
elect,  if  she  had  not  already  elected ;  and  with  a  view  to  the  latter 
point,  directed  an  inquiry  whether  she  and  her  husband  had  sold  any 
and  what  parts  of  the  heritable  estates,  or  whether  they  had  done 
any  other  acts  in  respect  thereof.  See  also  Lewis  v.  King,  2  Bro. 
C.  C.  600. 

Where  neither  of  the  funds  is  given  to  her  separate  use,  it  may  be 
presumed^  upon  general  principles,  that  acts  inpais,  done  while  under 
the  disability  of  coverture,  will  not  constitute  an  election.  See  Old- 
ham V.  Hughes,  2  Atk.  452 ;  Cunningham  v.  Moody,  2  Yes.  Sen.  170. 
Where  one  of  the  funds  only  is  given  to  her  separate  use,  Ardesoife 
V.  Bennet,  ub.  sup.,  is  an  authority  in  favour  of  her  capacity  to 
elect  by  acts  done  out  of  court;  but  that  case  turned  partly  on 
the  value  of  the  property.  On  this  point  see  Wilson  v.  Townshend, 
ub.  sup. 

In  case  of  the  wife  dying  without  having  made  a  ccmclusive 
election,  it  has  been  intimated  that  it  might  be  determined  by  a  re- 
ference to  inquire  which  would  have  been  most  for  her  advantage. 
2  Ball  &  B.  25. 
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When  the  interesta  or  inclioatioiifl  of  the  husband  and  wife  on  the 
subject  of  election  happen  to  be  at  variance,  a  question  arises  how  far 
an  electbn  made  by  the  wife,  or  hj  the  Court,  or  the  Master  on  her 
behalf,  can  affect  the  marital  rights  of  the  husband  in  the  property 
relinquished  Some  discussion  on  this  question  appears  to  have 
taken  place  in  Pulteney  v.  Darlington :  that  case  ended  in  a  sort  of 
compromise  (see  2  Yes.  Jun.  560),  but  the  opinion  of  Loid  Chief 
Justice  De  Grey,  cited  in  the  text,  and  the  form  of  the  decree,  imply 
that  the  husband's  interest  is  bound  by  the  election  made  by  the  wife, 
or  on  her  behalf.  In  Parsons  v.  Dunn,  and  Bradish  v,  Bradish,  (cases 
relating  to  personal  estate)  the  question  appears  to  have  been  con- 
sidered in  the  same  way.  In  Vane  v.  Lord  Dungannon,  where  the 
property  taken  under  the  will  was  real  estate,  the  decree  was  framed 
upon  this  principle,  which  seems  also  to  be  favoured  by  the  cases  of 
Ardesoife  v.  Bennet,  and  Wilson  v.  Townshend.  On  the  other 
hand,  in  Brodie  v.  Barry,  where  the  wife  was  put  to  elect  between  a 
bequest  to  her  separate  use  and  heritable  estates  descended,  it  was 
taken  to  be  dear  that  the  husband's  marital  right  in  the  latter  could 
not  be  prejudiced  by  her  election. 

A  distinction  may,  perhaps  prevail  on  this  point  between  those 
cases  where  the  property  proposed  to  be  reUnquished  by  the  wife 
consists  of  a  legacy  or  a  trust  fund  of  a  personal  nature,  and  those 
where  it  consists  of  real  estate.  In  the  former  cases  the  husband 
has  not  an  absolute  right  in  the  property ;  his  interest  in  it  is  sub- 
ject to  the  control  of  a  court  of  equity,  which  has  authority  to  apply 
a  part  of  the  fund,  or  even  the  whole,  in  such  a  manner  as  circum- 
stances may  render  most  beneficial  to  the  wife  and  her  children. 
But  in  the  latter  cases,  the  marital  right,  which  the  law  confers  on 
him,  is  not  subject  to  any  equitable  qualifications.  It  being  settled 
that  election  is  not  a  legal  doctrine  (Harford  v.  Dillon,  2  Brod.  & 
Bing.  12.  Seel  Swan.  430,  n.),  and  the  wife  alone  having  no 
power  to  convey  or  to  waive  the  estate,  her  election  to  relinquish  it 
cannot  be  carried  into  effect  without  his  concurrence;  and  it  does 
not  appear  upon  what  principle  that  election  could  authorise  a  court 
of  equity  to  compel  him  to  convey  away  the  legal  interest  vested  in 
him. 

It  may  be  remarked  that  the  husband  may  disagree  to  or  waive  an 
estate  acquired  by  his  wife,  Co.  Litt.  3,  a.  Yin.  Ab.  Disagreement, 
pi.  6,  22.  How  far  the  exercise  of  this  legal  power  is  controllable  in 
cqtuty,  is  a  question  which  does  not  appear  to  have  arisen. 
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[In  the  late  case  of  WaU  v.  Wall,  V.  C.  E.,  16  Law  J.  N.  S.  Chan. 
305;  11  Jur.  403,  the  question  was  raised  as  to  the  effect  of  the 
wife's  election  where  the  fund  proposed  to  be  relinquished  was  a 
reversionary  chose  in  action,  but  it  was  not  decided.] 


No.  VIII. 

Of  the  Wife^s  Remedy  against  her  Hiuband^s  DUcontinuance  by 

Remitter.     By  Mr.  Roper,  (a) 

After  considering  the  remedy  given  to  the  wife  by  the  statute  of 
Henry  the  Eighth  against  her  husband's  discontinuance  of  her  estate, 
it  is  proper  to  notice  the  provision  made  by  the  common  law  to  repair 
the  injury  whenever  the  opportunity  offered.  In  order  to  understand 
this  subject,  it  will  be  necessary — Jirst^  to  consider  the  common-law 
remedy ;  and  secondly^  the  alteration  made  in  it  by  the  statute  of 
uses(&),  and  the  act  of  the  32  of  Henry  the  Eighth,  (c) 

1.  The  common-law  remedy  by  remitter. 

Bemitters  are  twofold :  the  first  is  when  a  person,  having  a  prior 
and  perfect  right  to  an  estate  recoverable  by  action  only,  has  cast 
upon  him  and  not  gained  by  his  own  act  a  defeasible  estate  of  freehold 
in  the  same  premises.  The  second  is  where  the  party  has  the  power 
of  clothing  his  ancient  right  by  entry.  In  the  first  case,  since  the 
party  cannot  bring  an  action  against  himself  to  establish  his  prior  and 
better  right,  the  law  affords  redress  by  remitting  him  to  such  right, 
t.  e.  in  extending  to  him  the  same  advantages  as  if  there  had  been  no 
obstacle  to  his  recovery,  and  he  had  been  in  a  situation  to  have  com- 
menced, and  had  prosecuted  with  effect,  a  real  action  to  establish  his 
prior  right  (rf)  In  order  to  effect  this  species  of  remitter,  the  second 
defeasible  estate  must  be  an  immediate  freehold  and  cast  upon  the 
party  having  the  prior  right  recoverable  by  action  only,  because  the 

(a)  Vide  supra^  vol.  I.  p.  168.  This  smjuris^  may,  it  seems,  waive  his  former 
formed  sec.  3.  of  chap.  2.  of  Mr.Roper*fl  right  of  action,  and  elect  to  hold  the 
treatise.  new  estate  without  being  remitted.  Bro. 

(b)  27  Hen.  8.  c.  10.  Remitter,  pi.  39 :  2  Roll.  Rep.  34:  18 

(c)  Chap.  28.  Yin.  Ab.  454,  pi.  2, 3,  contra,  Keilw.  80. 

(d)  But  the  party  on  whom  a  defea-  ..  Note  by  Mr.  Jacob. 
•ible  csUte  of  freehold  is  thus  cast,  if 
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action  could  not  be  brought  against  a  person  having  less  than  an 
estate  oF  freehold ;  and  until  the  party  were  intitled  to  the  pos8ei«sion 
no  right  of  action  could  accnie.  But  this  second  estate  must  not 
have  been  acquired  by  the  act  of  the  person  to  be  remitted,  for 
against  his  own  deed  and  agreement  he  would  not  have  been  allowed 
to  recover  his  prior  right  in  an  action  if  he  had  been  under  circum- 
stances enabling  him  to  have  brought  one.  (a)  Ucnce,  if  the  party 
could  have  no  remedy  by  action  for  his  first  or  old  right,  if  the  de* 
feasible  estate  of  freehold  were  in  another  person  instead  of  being  in 
himself,  he  cannot  be  remitted  (b) ;  as  where  he  is  barred  of  his  first 
right  by  the  fine  or  warranty  of  his  ancestor,  (c) 

Suppose,  then,  tenant  in  tail  to  discontinue  by  feoffment  the  estate 
tail,  and  then  to  disseise  or  to  turn  out  of  possession  the  alienee,  or  to 
take  back  to  himself  an  estate  in  tail,  or  for  life  with  remainder  to  his 
first  and  other  son  and  sons  successively  in  tail,  and  to  die  seised 
leaving  a  son :  in  either  of  these  cases  the  common  law  remits  the 
son  upon  his  father's  death,  but  not  before,  because  the  son's  right  to 
the  possession  did  not  commence  sooner  (i/);  yet  the  father  is  not 
remitted,  because  it  was  his  own  act  and  folly  to  take  back  the 
defeasible  estate^  which  circumstance  is  a  bar  to  his  recovering  his 
former  right  by  action,  (e) 

But  there  was  an  exception  to  this  latter  doctrine  arising  from  the 
nature  of  the  estate  which  the  discontinuor  had  at  the  time  of  the 
discontinuance. 

Thus,  if  husband  and  wife  were  tenants  in  special  tail,  with  re- 
mainder to  B,  and  the  husband  discontinued  the  estate,  and  afterwards 
took  back  to  himself  and  wife  an  estate  in  special  tail,  the  wife  would 
by  the  common  law,  before  the  statute  of  uses  and  the  act  of 
32  Hen.  8.  c.  28,  be  remitted  to  her  first  estate  tail,  and  immediately 
so,  without  regard  to  her  husband's  death;  for  she  had  a  present 
right  to  the  freehold,  and  not  a  future  one,  as  in  the  instance  of  the 
issue  before  mentioned.  (/)  The  consequence  of  which  remitter 
necessarily  was  the  remitter  also  of  the  husband ;  for  although  the 
taking  back  of  the  second  defeasible  estate  was  his,  not  her  act  (^), 


(d)  Co.  Lilt.  363  b.  (/)  Co.  Litt.  351  b,  352  u. 

(b)  Co.  Litt  349  b.  (g)  It  is  stated  bj  Littleton  to  be  an 

(c)  Moor,  115:   see  also  Co.  Litt.     exception  to  this  doctrine,  if  the  second 
847,  348.  358.  estate  be  acquired  by  disseising  the  dis- 

(fl  Co.  Litt.  358.  continuce,  and  the  husband  and  wife 

(e)  Litt.  sect.  659.  are  of  covin  and  consent  that  the  dis- 


478 


AFFEHDIX 


yet  since  they,  as  has  been  before  obeeired  (a),  took  the  new  estate 
in  entirety  and  not  in  seyeralty,  the  remitter  of  the  one  was  neces- 
sarily also  that  of  the  other,  (b) 

Since  remitf^v  tended  to  the  advancement  of  ancient  rights,  they 
were  favoured  and  promoted  by  the  common  hiw.  When  the  ancient 
and  new  rights  met  together  in  the  wife,  the  remitter  was  instan- 
taneousy  and  the  husband's  disagreement  to  it  was  ineflfectnal  to 
prevent  it ;  for  the  remitter  preceded  such  disagreement,  so  that  the 
wife's  prior  right  having  been  restored,  could  not  afterwards  be 
devested  by  her  husband's  dissent.  Neither  was  the  wife,  after  her 
husband's  death,  permitted  to  waive  her  remitter,  and  daim  the  estate 
limited  to  her  during  the  maniage.(c)  But  in  regard  to  this 
privilege  of  election,  it  was  only  prevented  when  the  first  estate 
could  not  be  wdved  by  the  wife,  as  when  taken  by  her  before 
mmriage,  in  which  case  she  could  not,  upon  surviving  her  husband, 
disannul,' by  her  election  to  take  the  second  estate,  the  remitter  which 
the  law  had  worked  during  such  marriage.  If,  however,  both  rights 
or  estates  were  voidable  by  her,  as  when  both  accrued  during  the 
marriage,  in  such  case  she  might  have  elected  upon  her  husband's 
death,  either  to  be  remitted  to  her  first  title,  or  to  renounce  it,  and 
take  as  a  purchaser  under  her  second  title ;  but  this  power  of  election 
was  subject  to  this  restriction,  that  it  could  not  be  exercised  if  it 
tended  to  the  injury  of  another  person.  These  propositions  will  more 
clearly  appear  from  the  two  following  cases. 

Lands  were  given  to  husband  and  wife,  and  their  heirs,  and  the 
husband  made  a  feofiment  in  fee,  and  then  the  feoflfee  regranted  the 


seisin  should  be  made :  in  this  case  he 
says  there  shall  be  no  remitter,  becanse 
the  wife  is  a  disseisoress.  Sect.  678. 
But  Lord  Coke  observes  upon  this,  that 
ft  feme  corert  cannot  be  a  disseisoress 
either  by  her  commandment  or  pro- 
curement precedent,  or  by  her  assent  or 
agreement  subsequent.  As  to  the  acts 
by  which  a  feme  covert  may  be  said  to 
become  a  disseisoress,  several  conflicting 
cases  are  collected  in  Yin.  Ab.  tit. 
Disseisin,  D.  E.  P.,  which  relate  chiefly 
to  the  form  in  which  the  action  was  to 
be  brought  by  the  disseisee.  It  is  laid 
down  in  one  of  these  cases  (F.  pi.  5.), 
and  it  seems  to  be  consistent  with  prin- 
ciple, that  if  the   husband   and   wife 


wrongfully  enter,  claiming  in  right  of 
the  latter,  it  shall  be  taken  as  the  act 
of  the  husband  only,  and  therefore  that 
the  wife  is  not  a  disseisoress.  It  is 
probable,  therefore,  that  the  exception 
alluded  to  above  could  only  exist  in 
the  case  of  a  disseinn  by  the  sole  act  of 
the  wife;  and  even  in  that  case,  the 
wife  having  now  a  right  of  entry  under 
the  statute  on  her  husband^s  death, 
would,  it  seemsi  then  be  remitted. — No^ 
hy  Mr.  Jacob, 

(a)  Antl,  p.  51.  [vol.  I.  p.  25.  of  this 
treatise.] 

(h)  Litt.  sect  672  :  Hob.  255. 

(e)  Co.  Litt.  356  b,  357  a. 
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estate  to  the  husband  and  wife  in  tail,  and  the  husband  died;  the 
wife  might  have  elected  between  the  two  interests  or  estates  given  to 
her  after  the  marriage.  But  if  the  lands  had  been  given  to  the  hus- 
band and  wife  in  special  tail,  with  remainder  to  A ;  and  the  husband 
made  a  feoffment  in  fee  simple,  and  the  feoffee  granted  the  estate  back 
again  to  them  for  life,  with  remainder  to  B  in  fee:  although  this 
would  be  a  case  of  election  in  regard  to  the  wife,  as  both  estates  or 
rights  accrued  during  the  marriage,  yet  as  A  would  be  prejudiced  hj 
her  electing  to  take  the  second  estate  under  the  feoffment,  the  law  as 
in  general  remits  her  to  her  former  estate,  without  respect  to  her 
election,  (a) 

The  second  species  of  remitter  is  where  a  person  has  the  power  of 
clothing  his  ancient  right  by  entry*  Two  things  must  concur  in  this 
remitter;  a  right  of  entry  in  respect  of  the  old  title,  and,  as  it  is 
presumed,  an  entry  under  the  new  (&),  except  when  the  latter  is  ac- 
quired by  descent,  and  then  no  entry  is  necessary. 

B^mitter  upon  a  right  of  entry  has  an  advantage  which  does  not 
belong  to  remitter  upon  a  right  of  action.  Thus,  if  a  disseisee  retake 
by  his  own  act  an  estate  in  the  land,  and  enter,  he  will  be  re- 
mitted (c) ;  because  the  law  in  favour  of  right  and  for  the  remedy 
of  wrong  operates  upon  the  entry,  a  common-law  right,  and  effects  a 
remitter;  yet  as  the  second  estate  was  acquired  by  the  act  of  the 
party,  he  may  elect  whether  he  will  be  remitted  or  take  such  second 
estate,  (d)  But  if  the  second  or  wrongful  estate  be  cast  upon  such 
person  by  the  law,  he  will  be  remitted  nolens  volens.  Accordingly,  if 
the  father  disseise  his  son,  and  dies  seised,  upon  which  the  fee  ac- 
quired by  the  disseisin  descends  to  the  son  as  heir,  he  is  instantly 
remitted,  (e) 

[But  if  the  party  having  a  right  of  entry  takes  a  new  estate,  by 
matter  of  record,  he  is  estopped  from  claiming  in  his  former  right  and 


(a)  Hob.  71,  255. 

(5)  Co.  Litt.  363  b,  364  a :  Glib. 
Ten.  129 :  I  Lev.  49 :  2  Bulstr.  29 : 
Cro.  Car.  145.  But  according  to  some 
aathorities,  the  remitter  takes  place 
when  the  right  of  possession  is  acquired 
under  the  new  estate  (except  when  ac- 
quired by  the  act  of  the  party,  or  bj 
way  of  use).  Hob.  256  :  see  post^  and 
Preston  on  Abstracts,  Tol.  iL  p.  330.— 
NoU  by  Mr,  Jacob, 

(c)  Co.  Litt.  368  b. 


(d)  This  agrees  with  what  is  said  in 
Kcilw.  41.  But  in  the  subsequent  case 
of  Wood  V.  Shirley,  it  was  laid  down 
according  to  the  report  in  2  KoU.  Rep. 
34,  35,  that  a  party  having  a  right  of 
entry,  who  acquires  a  new  estate  either 
hj  act  of  law  or  hj  his  own  act,  and 
enters,  is  remitted  without  the  power  of 
election.  See  also  Litt.  695, 696 :  Gilb. 
Ten.  l29.-^Note  by  Mr.  Jacob. 

(e)  KeUw.  41,  pi.  7. 


480  APPENDIX. 

is  not  remitted,  (a)  If  he  takes  a  new  estate  by  deed  indented,  he  \s 
not  remitted  on  acquiring  it  (b) ;  but  it  has  been  decided  that  on 
entering  under  the  new  title,  he  is  remitted,  (c)] 

What  has  been  said  upon  the  common-law  doctrine  of  remitter  will 
be  sufficient  to  give  an  idea  of  the  principles  upon  which  it  is  founded : 
the  consideration  of  which  was  necessary  to  the  understanding  of  what 
follows  upon  this  subject  The  doctrine  is  fully  discussed  by  Littleton^ 
in  his  chapter '' Remitter  "  (cf),  and  by  Lord  Coke  in  his  commentary 
upon  the  text ;  which,  for  details,  may  be  consulted  by  the  reader. 

I  shall  now  proceed — 

2dly— To  the  consideration  of  the  alterations  made  in  the  common 
law  of  remitter  by  the  statute  of  uses. 

By  this  statute  (e)  it  is  enacted,  that  when  any  person  shall  be 
seised  of  lands,  &c.  to  the  use,  confidence,  or  trust  of  any  other  person, 
&c,  the  person^  &c.  intitled  to  the  use  in  fee  simple,  fee  tail,  for  life 
or  years,  or  otherwise,  shall  from  thenceforth  stand  and  be  seised  or 
possessed  of  the  landy  &c.,  of  and  in  the  like  estates  as  they  have  in 
the  use,  trust,  or  confidence;  and  that  the  estate  of  the  person  so 
seised  to  uses  shall  be  deemed  to  be  in  him  or  them  that  have  the  use, 
in  such  quality^  manner,  form,  and  condition  as  they  had  before  in 
the  use. 

It  appears  that  this  statute  expressly  transfers  the  freehold  and 
possession  to  the  person  to  whom  the  use  or  trust  of  the  lands  is 
limited ;  but  it  qualifies  the  title,  and  the  possession  of  the  cestuique 
use,  in  declaring  that  the  possession  and  interest  so  transferred  shall 
be  in,  and  taken  by  him  in  such  quality,  manner,  and  form  as  he  had 
before  in  the  use,  which  implies  a  negative,  viz.  that  the  possession 
and  interest  so  taken  shall  operate  to  no  other  purpose,  but  must  be 
founded  entirely  upon  the  new  estate  acquired  under  the  convey- 
ance, if)  Hence  the  efiect  of  this  enactment  has  been  to  exclude  the 
doctrine  of  remitter  in  cases  where  a  person's  right  under  a  good  prior 
title  has  been  discontinued,  and  a  new  defeasible  estate  has  been  limited 
to  him  in  use  by  a  subsequent  conveyance  (y) ;  for  if  remitter  were 
allowed,  it  would  be  a  repeal  of  the  statute,  which  in  effect  declares 

(a)  Co.  Litt  363  b :  Gilb.  Ten.  129.  (d)  €k>.  Litt  347  b. 

(b)  Ibid.  (0  27  Hen.  8,  c.  10. 

(c)  Beauchamp  v.  Dale,  Cro.  Ellz.  (/)  See  Gilb.  Uses,  by  Sngden,  ISO, 
20 ;  Hob.  256.    This  is  analogous  to  the  note. 

effect  of  an  entry  under  a  new  estate         (g)  See  p.  79.  [p.  485.  in/rd,] 
acquired  by  way  of  use,  post^  p.  74.  • 
[p.  481.  in/rd.}^Note  by  Mr.  Jacob. 
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that  the  cestuiqne  use  shall  take  no  other  estate  or  interest  than  what 
was  given  to  him  in  the  use ;  but  hj  the  remitter  he  would  take  a 
possession,  interest,  and  title  quite  different  from  that  limited  to  him 
by  the  use.  Hobart,  C.  J.,  thus  expresses  himself  upon  this  subject : 
"  It  is  clear,  that  if  an  infant  or  woman  covert,  having  right  of  land 
discontinue,  wherein  entry  was  not  lawful,  come  to  that  land  by 
way  of  a  use  raised  out  of  that  estate,  the  Jirst  taker  of  such  estate 
shall  not  be  remitted  for  the  violence  of  the  letter  of  the  statute 
27  Hen.  8  {a) ;  and  that  the^fr*^  taker  in  this  case  is  to  be  understood 
of  the  first  taker  of  every  several  estate,  as  well  in  remainder  as  in 
possession." 

In  the  discussion  of  this  subject  we  shall  consider  the  different 
parts  of  Lord  Hobart's  declaration,  as  the  most  convenient  method  for 
imparting  the  observations  which  occur  upon  these  questions. 

His  Lordship's  observations  do  not  apply  to  the  case  of  a  remitter 
upon  a  right  of  entry ^  but  to  a  remitter  upon  a  right  of  action^  both 
of  which  have  been  before  considered.  But  now,  by  the  statute  of 
32  Henry  the  Eighth,  mentioned  in  the  last  section,  the  husband's 
alienation  of  his  wife's  estate,  as  against  herself  and  the  persons 
claiming  it  after  her  death,  is  provided  against  by  giving  them  a  right 
of  entry  where  a  right  of  action  only  was  the  remedy  at  the  common 
law.  In  these  cases,  therefore,  this  statute  is  a  virtual  repeal  of  the 
statute  of  uses,  for  it  seems  that  in  all  cases  where  the  estate  discon- 
tinued by  the  husband  is  of  the  inheritance  or  freehold  of  his  wife,  of 
which  she  was  seised  before  the  marriage,  whether  the  second  defeasible 
estate  of  freehold  be  or  be  not  limited  to  her  by  way  of  use,  she  will 
be  remitted  to  her  prior  estate,  upon  her  entry  after  her  husband's 
death,  or  on  their  joint  entry  (i),  which  will  also  remit  all  the  re- 
mainders depending  upon  it;  for  the  common-law  right  of  entry 
having  been  given  in  those  instances  by  the  act  of  the  32d  of  Henry 
the  Eighth,  all  the  incidents  and  effects  belonging  to  the  exercise  of 
such  a  right  by  that  law  immediately  attach  to  it,  one  of  which  is  that 
of  remitter.  Accordingly,  if  the  subsequent  defeasible  estate  be  taken 
to  the  husband  and  wife,  and  they  enter,  she  will  be  instantly  re- 
mitted (e);  or  if  she  take  it  in  remainder ,  expectant  upon  her  husband's 
death,  she  will  be  remitted  upon  entering  when  her  right  to  the  pos- 
session of  the  freehold  commences. 

(a)  VavMor'a  case,  2  Leon.  222.  (c)  Litt.  sect  673  :  Hob.  254. 

(6)  1  Lev.  49 :  2  Bulstr.  29 :  Hob.  254. 
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But  although  the  effect  of  the  wife's  remitter  necessarily  extends 
to  restore  and  remit  all  remainders  dependent  upon  her  estate ;  yet 
that  effect  and  consequence  may  cease,  and  those  remainders  and 
estates  may  be  again  turned  into  rights,  as  they  were  before  the  wife's 
remitter  by  the  discontinuance  of  her  husband.  As  an  instance 
of  this — 

Suppose  the  husband  and  wife  to  be  seised  of  an  estate  tail  with 
remainders  over,  and  the  husband  alone  to  levy  Vifine  with  procla- 
mations to  the  use  of  himself  and  wife  in  tail,  with  remainders  over, 
and  that  they  are  in  possession  under  the  fine,  both  she  and  her 
husband  are  remitted,  as  also  are  the  old  remainders ;  and  if  she 
survive  him,  there  will  be  no  cesser  of  this  remitter;  but  if  the 
husband  survive  her,  then  the  remitter  of  the  remainders  ceases  with 
her  particular  estate  upon  which  they  were  dependent ;  because  upon 
the  death  of  the  wife,  the  law  adjudges  the  husband  to  be  seised  from 
that  time  of  the  estate  taken  to  himself  by  the  fine ;  and  all  the  other 
new  estates  created  by  such  fine  are  restored  by  the  ceasing  of  the 
remitter;  in  which  new  course  the  land  will  continue  to  go  so  long 
as  there  are  issue  inheritable  under  the  old  intail,  who,  notwithstanding 
their  estoppel,  by  the  fine  of  their  father,  from  claiming  the  estate 
contrary  to  its  uses,  are,  during  their  existence,  sufiicient  to  exclude 
the  taking  of  the  old  remainders ;  for  although  the  fine  could  not 
bar  such  reminders,  yet  it  was  competent  to  pass  the  old  estate  tail, 
by  barring  the  issue  of  their  claim,  since  they  must  deduce  their  title 
as  heirs  of  tlie  body  of  the  person  who  levied  such  fine*  The  second 
fee  simple  having  been  restored,  as  above,  it  is  a  necessary  conse- 
quence that  the  old  remainders  should  be  turned  into  rights  to  re- 
mainders only,  for  there  cannot  be  two  co-existent  fee  simples  of  the 
same  estate,  so  that  by  the  event  of  the  husband  surviving  his  wife» 
the  result  is  the  same  as  to  the  old  estates  as  if  there  never  had  been 
a  remitter ;  yet  they  are  under  the  protection  of  the  statute  of  the  32d 
of  Henry  the  Eighth,  and  the  persons  intitled  to  them  may  enter  after 
the  death  of  the  husband  and  the  failure  of  his  issue.  It  must,  however, 
be  noticed,  that  if  in  the  case  proposed  the  wife  had  survived  her 
husband,  her  entry  within  five  years  from  his  death  would  have  been 
necessary  to  have  defeated  the  fine  with  proclamations,  as  appears 
from  what  has  been  stated  in  the  last  section.  To  the  able  judgment 
given  by  Lord  Hobart,  in  the  case  of  Duncombe  r.  Wingfield  (a),  in 

(a)  Hob.  254. 
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which  many  points  of  the  doctrine  of  remitter  are  discussed  and  elu- 
cidated, the  reader  is  referred. 

It  has  been  supposed  that  in  all  cases  the  wife  is  at  liberty  to  elect  to 
waive  her  right  to  remitter  under  the  act  of  the  32  of  Henry  the  Eighth, 
and  to  take  under  the  statute  of  uses  (a) ;  but  it  is  presumed  that  the 
following  distinctions  now  prevail  on  the  subject  since  the  passing  of 
those  statutes:  an  entry  by  husband  and  wife,  after  his  taking  the 
defeasible  estate  to  himself  and  wife,  will  remit  her  to  her  ancient 
right  (&),  and  which  remitter,  it  is  conceived,  she  cannot  afterwards 
waive  (e) ;  but  if  they  do  not  enter,  then  that  they  are  seised  of  the 
defisasible  estate  during  the  marriage  under  the  statute  of  uses,  such 
estate  being  liable  to  avoidance  after  the  husband's  death  by  his  wife's 
entry  under  the  statute  of  Henry  the  Eighth ;  and  that  if  she  do  not 
enter,  there  is  no  remitter  (d) ;  and  it  is  presumed  that  if  she  enters, 
the  law  by  inmiediate  operation  upon  her  entry  (a  conmion  law-right) 
instantly  remits  her  to  her  ancient  title  without  regard  to  her  elec- 
tion, (e)  But  as  by  that  law  the  wife  was  at  liberty  to  elect  between 
her  two  rights,  when  both  were  voidable  by  her  after  her  husband's 
death,  and  such  liberty  of  election  did  not  prejudice  another  person  (/) : 
so  it  seems,  that  rince  the  passing  of  the  two  statutes,  when  she  takes 
both  rights  subsequently  to  the  marriage  (to  both  of  which  she  may 
dissent  after  the  death  of  her  husband,  and  therefore  avoid),  she  may 
elect  to  take  either  of  them;  and  according  as  she  elects,  she  will 
dther  take  imder  the  statute  of  uses,  which  precludes  remitter,  or 
under  the  act  of  the  32  of  Henry  the  Eighth,  which  will  cause  her 
to  be  remitted. 

As  an  instance  of  this  the  wife's  election :  — 

Lands  were  given  to  husband  and  wife  in  tail,  remainder  to  the 
right  heirs  of  the  husband.  Aft;er  having  issue,  the  husband  alone 
levied  a  fine  with  proclamations  to  his  own  use :  which  barred  the 
issue  in  taiL  He  then  de^sed  the  land  to  his  wife  for  life,  with  re- 
nuunder  to  a  stranger  in  fee ;  and  charged  it  with  the  payment  of  a 
rent  The  husband  died,  and  his  wife  entered,  claiming  only  an 
estate  for  life,  and  paid  the  rent-charge,  and  afterwards  died ;  and  it 
was  adjudged  that  she  had  waived  her  prior  estate  taiL  (g) 

(a)  Co.  Litt  847  b,  note  1.  (e)  See  Hob.  71,  255  :  2  Roll.  Rep. 

(h)  2  Bnlfltr.  29 :  Hob.  254.  83  :  Cro.  Jnc.  489. 

(c)  Co.  Litt.  857.  (/)  Supra,  p.  478 . 

(d)  1  Lev.  49 :  Co.  Litt.  363  b:  Cro,  (g)  Dyer,  351  b. 
Ctf .  145  :  2  Bulstr.  29. 
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The  following  is  another  instance  of  the  wife's  election : 

In  Hawtrey's  case  (a).  King  Henry  the  Eighth,  by  letters  patent, 
gave  lands  to  husband  and  wife,  and  to  the  heirs  of  the  husband,  to  hold 
in  capite;  the  husband  enfeoffed  A  and  B  to  the  u»e  of  himself  and  his 
wife  for  their  lives,  with  remainder  to  the  use  of  a  younger  son  for  life, 
with  remiunder  to  the  husband  in  fee.  The  husband  died,  his  heir  being 
within  age,  and  in  ward  to  Queen  Elizabeth  for  other  lands  in  capite; 
but  the  wife  held  the  possession,  and  claimed  her^r^^  estate.  Whether 
the  Queen  should  have  the  third  part  of  this  land  in  ward  or  not 
depended  upon  the  question,  whether  the  wife  was  or  was  not  remitted 
to  her  first  estate  ?  And  the  Court,  after  considering  the  statute  of 
uses  and  the  act  of  the  32d  of  Henry  the  Eighth,  held  that  the  wife  was 
remitted ;  for  that  she  had  election  to  be  in  according  to  the  statute  of 
uses,  or  by  the  latter  statute,  since  her  entry  thereby  was  congeable. 

In  cases  where  the  wife  has  the  power  of  election,  it  is  presumed 
that  if  she  and  her  husband  enter  under  the  new  defeasible  estate, 
her  remitter  during  the  marriage  will  be  sub  modo,  u  c.  until  she  be 
at  liberty  to  elect ;  which  will  happen  if  she  survive  her  husband.  (&) 
And  if  she  enter  generally  without  expressing  in  respect  of  whicli 
of  her  two  rights  the  entry  is  made,  the  livw  will  remit  her  to  her  first 
title,  (c) 

The  beneficial  effects  of  the  wife's  title  by  remitter  appear  from  the 
following  observations :-— It  avoids  all  grants  and  incumbrances 
made  between  the  discontinuance  and  the  remitter. 

Accordingly,  if  the  discontinuee  of  the  husband  grant  a  rent  or 
make  a  charge  upon  the  estate,  the  remitter  will  defeat  them,  because 
the  wife  by  her  remitter  holds  by  her  prior  and  paramount  title.  (</) 
Again, 

Remitter  to  the  principal  remits  also  to  every  thing  appendant  or 
accessary  to  it. 

Thus,  if  husband  and  wife  be  seised  in  tail  of  a  manor  to  which  an 
advowson  is  appendant,  and  it  is  severed  from  the  manor  by  the  dis- 
continuee, or  he  reserve  it  to  himself  in  a  regrant  of  the  manor  to  the 
husband  and  wife  for  their  lives,  in  both  cases  the  remitter  of  the 
wife  to  the  manor  the  principal  will  be  a  remitter  to  the  advowson 
the  accessary.    But  if  the  advowson  alone  had  been  regranted,  there 

(a)  Dyer,  191  *.  '"  (d)  Co.  Litt.  849. 

ip)  Co.  Litt.  357. 

(c)  Ibid. :  Gilb.  Uses,  155 :  18  Vin. 
Ab.  454,  pi.  2. 
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would  have  been  no  remitter  of  it,  because  the  grant  reconveyed  a  mere 
titlef  the  riffht  being  in  the  person  seised  of  the  manor,  and  upon  a 
bare  title  there  can  be  no  remitter  (a) ;  for  no  person  can  have  or 
claim  a  riffht  in  the  accessary  who  has  no  right  in  the  principal.  This 
doctrine  as  to  remitter,  applies  to  all  inheritances  regardant,  appen- 
dant, or  appurtenant. 

The  above  are  advantages,  amongst  others,  which  the  wife  derives 
from  her  remitter.  If  she  were  to  take  under  the  statute  of  uses, 
she  would  then  come  to  the  estate  by  a  new  title  as  a  purchaser,  and 
must  be  liable  to  all  the  charges  and  incumbrances  which  may  have 
been  made  upon  it  since  the  discontinuance,  and  she  must  lose  the 
accessaries  to  her  estate,  which  had  been  severed  from  it  or  reserved 
by  the  deed  of  r^rant 

How  and  to  what  extent  the  statute  of  uses  operates  in  alteration 
of  the  common-law  rule  of  remitter  is  the  last  point  to  be  considered. 

According  to  the  doctrine  of  Lord  Hobart,  before  stated  (jb\  the 
first  taker  of  ^t;ery  several  estate  as  well  in  remainder  as  in  possession 
will  not  be  remitted  when  the  second  or  new  estate  is  limited  by  way 
of  use^  and  the  cestuique  uses  have  rights  of  action  only  to  recover 
their  old  or  prior  rights  or  estates.     In  order  to  illustrate  this — 

Suppose  B  to  have  been  seised  in  tail  with  remainder  to  C  in  tail, 
and  to  have  been  disseised  by  A,  who  after  being  in  peaceable  pos- 
session of  the  estate  for  five  years  (c),  died  seised;  and  that  the 
tortious  fee  acquired  by  the  disseisin  descended  to  D  his  heir,  by 
which  descent  the  entry  of  B  was  tolled  or  taken  away,  and  then  D 
the  heir  limited  again  the  estate,  by  way  of  use,  to  B  in  tail,  &c.  It 
seems  that  the  remitter  would  take  place  thus — B  during  his  life  will 
not  be  remitted,  as  he  took  the  first  several  estate  in  possession; 
and  if  B  die  without  issue,  C  will  not  be  remitted,  because  he  took 
the  second  several  estate  in  remainder. 

But  it  is  adjudged  that  the  words  of  the  statute  of  uses  are  satisfied 
by  the  application  of  them  to  the  first  takers  of  each  several  estate 
as  above,  and  that  the  persons  claiming  under  each  of  those  persons 
as  the  stocks  or  purchasers,  since  they  take  or  succeed  by  descent  to 
their  estates,  such  estates  arc  subject  to  and  regulated  by  all  the 
rules  and  incidents  of  the  common  law,  and  consequently  to  remitter. 
In  the  above  case,  then,  although  B  cannot  be  remitted,  yet  if  he  leave 
issue  they  will  be  remitted,  because  their  title  is  by  descent;  but  if 

(a)  Co.  Lite.  349  b.  (c)  Mr.  Roper  refers  to  stat.  32  H.  8, 

(6)  Anii,  p.  481.  c.  33 :  and  vol.  i.  p.  64,  of  bis  treatise. 
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he  leave  none,  as  first  supposed,  then,  although  C  cannot  be  remitted 
as  a  taker  of  the  first  several  estate  in  remainder  as  a  purchaser^  yet 
if  he  leave  issue  they  will  be  remitted,  &c.  &c. 

A  case,  however,  may  occur  when  the  taker  of  a  remainder  may  be 
remitted  contrary  to  the  above  doctrine.  This  will  happen  when  a 
remitter  takes  place  under  a  limitation  prior  to  the  remainder :  and 
the  reason  is,  that  the  remitter  of  a  prior  estate  has  the  effect  of  re- 
mitting to  all  subsequent  ones  dependant  upon  it. 

Thus,  in  the  case  above  proposed^  if  B  died  leaving  issue,  who 
upon  his  death  are  remitted  as  we  have  seen,  such  remitter  would  be 
a  remitter  of  C  in  remainder,  and  of  all  subsequent  estates,  (a) 

In  the  remainder  before  mentioned,  C  has  been  supposed  to  be  an 
indifferent  person,  but  the  rule  would  be  the  same  if  C  were  a  married 
woman,  the  statute  of  the  32d  of  Henry  the  Eighth  applying  to  the 
discontinuances  by  the  husband  only,  and  giving  the  wife  a  right  of 
entry  in  those  cases :  whereas  in  the  case  above  supposed,  the  dis^ 
continuance  by  B  turned  the  remainder  in  C  to  a  mere  right,  recover- 
able by  action  only ;  which  in  regard  to  remitter,  under  the  statute 
of  uses,  placed  the  wife  in  the  same  situation  as  any  other  person,  and 
as  C  as  above. 


No.  IX. 

Whether  Ekction  offainst  an  Instrument  requires  Forfeiture  of  all 
Interest  under  it,  or  Compensation  only.     By  Mr.  Jacob,  (b) 

It  has  recently  become  a  question  in  what  manner  the  principle  of 
election  is  to  be  enforced,  in  cases  where  a  party  being  called  upon  to 
elect  under  an  instrument  purporting  to  dispose  of  his  property,  and 
at  the  same  time  conferring  other  benefits  upon  him,  electa  to  retain 
bis  own  property  in  opposition  to  the  instrument.  According  to  some 
opinions,  his  election  is  followed  by  a  forfeiture  of  the  whole  of  that 
which  the  instrument  gives  him,  the  property  thus  fi[>rfeited  posmng 
to  the  parties  disappointed  by  the  election  which  he  has  made.  See 
Sugden  on  Powers,  p.  380.     According  to  others,  the  party  thus 

(a)  Hob.  256.  vol.  I  p.  566.  of  hb  edition  of  Mr. 

(b)  Vide  suprd^  toL  I.  p.  547.    These     Roper*8  treatise, 
remarks  formed  a  note  by  Mr.  Jacob  to 
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electing  is  bound  to  relinquish  only  so  much  of  the  property  given 
to  him  as  will  be  sufficient  to  compensate  the  disappointed  parties. 
The  question  has  been  elaborately  considered  by  Mr.  Swanston^  in  a 
note,  in  which  the  authorities  are  collected  and  compared  with  great 
learning  and  research :  he  arrives  at  the  following  conclusion : — ''This 
deduction  of  authorities  appears  (in  the  instance  at  least  of  election 
under  wiUs  and  deeds  of  donation)  to  establish  two  propositions; 
1.  That  in  the  event  of  election  to  take  against  the  instrument,  Courts 
of  Equity  assume  jurisdiction  to  sequester  the  benefit  intended  for  the 
refractory  donee  in  order  to  secure  compensation  to  those  whom  his 
election  disappoints ;  2.  That  the  surplus  after  compensation  does  not 
devolve  as  undisposed  of,  but  is  restored  to  the  donee,  the  purpose 
being  satisfied  for  whieh  alone  the  Court  controlled  his  legal  right.'' 
1  Swan.  441. 

In  two  late  cases,  this  point  became  the  subject  of  direct  discus- 
tton.  In  Green  v.  Green  (19  Yes.  665  ;  2  Mer.  86),  the  question 
arose  imder  a  marriage  settlement,  by  which  an  estate  belonging  to  the 
wife's  family,  and  an  estate  supposed  to  belong  absolutely  to  the  hus- 
band's father,  but  which  was  in  fact  subject  to  a  prior  entail,  were 
settled  to  the  same  uses.  The  Lord  Chancellor  intimated  an  opinion, 
that  if  the  son  of  the  marriage  claimed  the  entailed  estate  [against  the 
settlement,  he  must  give  up  the  whole  of  the  interest  which  under  the 
settlement  he  took  in  the  other  estate.  The  observations  in  his 
Lordship's  judgment  seem  to  favour  the  opinion,  that  election  under 
a  will  requires  compensation  only,  but  he  thought  that  rule  could  not 
be  applied  to  a  deed  founded  on  contract. 

This  case  may  be  considered  as  deciding,  that  in  the  instance  of  a 
deed  founded  on  contract,  a  party  electing  to  dispute  it  forfeits  the 
whole  of  the  benefits  which  he  might  have  taken  under  it.  It  was 
not  necessary  to  decide  in  what  manner  the  property  thus  forfeited 
was  to  be  applied. 

The  question  was  again  discussed  in   Tibbits  v.  Tibbits,  a  case 

arising  upon  a  wilL     The  circumstances  are  stated  in  2  Mer.  96, 

note^  and  19  Yes.  656.     The  Lord  Chancellor  gave  judgment  on 

the  28th  of  June,  1821.     The  question,  he  sud,  was  whether  the 

defendant,  in  the  event  of  his  electing  to  take  against  the  will,  was 

bound  to  forfeit  all  the  benefits  he  took  under  it,  or  whether  he  was 

only  to  make  a  compensation  to  the  plaintiffs  for  what  the  testator 

intended  them.     On  this  point  he  had  looked  through  all  the  cases 

with  great  attention,  and  they  contained  many  dtctOf  not  easily  re- 
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conciled.  Though  it  would  perhaps  be  too  much  to  say  that  that 
should  be  the  rule  universally^  he  thought  this  was  a  case  for  com- 
pensation only.  At  the  same  time  he  was  of  opinion^  that  there 
might  be  cases  where  not  only  compensation  was  to  be  made,  but  the 
whole  was  to  be  given  up.  He  thought  the  old  principle  of  the 
Court,  till  shaken  by  some  later  determinations,  was  compensation ; 
but  it  had  since  been  shaken. 

This  decision  appears  to  point  at  a  distinction  between  some 
cases  of  election  under  wills  where  compensation  only  is  to  be 
required,  and  others  where  it  may  be  necessary  to  relinquish  the 
whole  property,  and  leaves  it  open  to  inquire  what  may  be  the 
circiunstances  distinguishing  the  cases,  and  the  principle  of  the  dis- 
tinction between  them. 

The  Lord  Chancellor  has  observed  that  there  [is  no  point  upon 
which  a  greater  variety  of  decision  appears,  and  that  it  is  impossible 
to  reconcile  the  doctrine  to  be  collected  from  the  cases.  19  Yes. 
666,  667.  No  expectation  can  therefore  be  entertuned  of  any  solu- 
tion entirely  disembarrassing  the  subject  from  the  difficulties  in 
which  it  is  involved:  but  a  consideration  of  the  principle  of  the 
doctrine  will  suggest  an  hypothesis,  by  which  some  of  the  apparent 
contradictions  would  be  removed. 

The  principle  on  which  the  doctrine  of  election  is  commonly  said 
to  be  founded  is,  that  an  implied  condition  is  supposed  in  equity  to 
be  annexed  to  the  devise.  A  consistent  adherence  to  this  principle 
would  require  that  Courts  of  Equity,  having  once  assumed  the 
existence  of  this  condition,  should  follow  it  up  by  consequences 
analogous  to  those  which  would  ensue  from  a  similar  condition 
actually  expressed;  and,  therefore,  that  a  refusal  to  perform  the 
condition  should  be  treated  as  a  forfeiture  or  relinquishment  of  the 
estate  devised. 

The  consequence  would  be,  that  the  estate  would  devolve  as  un- 
disposed of  on  the  heir  at  law,  had  not  the  Courts  held  that  an 
equity  arises  in  favour  of  the  parties  disappointed  by  the  election, 
intitling  them  to  have  the  property  which  is  thus  rejected  applied  to 
compensate  their  loss.  It  has  been  doubted  whether  this  doctrine 
be  well  founded,  see  1  Swan.  424,  et  seq.  It  is,  however,  supported 
by  analogy  to  some  cases  in  which  Courts  of  Equity  have  assumed 
jurisdiction  to  apply  property  forfeited  by  the  breach  of  an  express 
condition,  in  compensation  of  a  loss  occasioned  by  that  breach  of 
condition.      See  AYebster  v.  Mitford,  2  Eq.  Ca.  Ab.  363  ;  1  Swan. 
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435.  449.  If  an  estate  be  deviacd  to  A,  on  condition  of  his  paying 
a  legacy  to  B,  a  breach  of  the  condition  intitles  the  heir  to  enter; 
but  in  equity  he  will  be  deemed  a  trustee  of  the  estate  for  B^  to  the 
extent  necessary  for  raising  the  legacy.  See  Wigg  v.  Wigg,  1  Atk. 
383;  and  2  Freem.  278.  If  this  equity  of  compensation  be  rightly 
administered  against  the  heir^  when  a  forfeiture  is  incurred  by  breach 
of  a  condition  to  pay  a  sum  of  money  to  another^  it  ought  by  analogy 
also  to  prevail  in  the  case  of  a  forfeiture  incurred  by  breach  of  a 
condition  to  give  up  any  other  spedes  of  property.  But  this  equity 
between  the  disappointed  devisee  and  the  heir,  cannot  reasonably  be 
extended  beyond  the  object  of  making  compensation  to  the  former, 
and  therefore  it  would  seem  that  if  the  property  relinquished  should 
happen  to  be  more  than  sufficient  to  afford  that  compensation  (an 
event  of  course  improbable)  the  surplus  would  be  left  to  the  heir  at 
law.  Thus  the  rule  of  election  may  perhaps  be,  that  the  property 
rejected  by  the  electing  party  descends  as  undisposed  of,  subject  to 
the  charge  of  compensating  the  disappointed  devisee.  If  this  be  the 
rule,  the  authorities  in  favour  of  forfeiture  become  reconcileable  with 
many  of  those  which  speak  of  compensation :  the  former  referring 
to  what  one  party  is  to  lose,  the  latter  to  what  the  other  party  is  to 
receive. 

In  Bich  V.  Cockell,  9  Yes.  379,  the  Lord  Chancellor  is  reported 
to  have  said,  '^  All  election  goes  upon  compensation.  If  by  a  will, 
which  gives  A's  estate  to  B,  an  estate  is  given  to  A,  he  may  say  he 
will  keep  his  own  estate :  the  compensation  upon  which  the  Court 
goes,  is  the  implied  condition  of  which  the  other  is  to  have  the 
benefit;  that  whoever  takes  in  consequence  of  the  election,  shall 
take  it  cum  anere.^^  The  former  part  of  this  passage  may  admit  of 
different  interpretations,  but  the  conclusion  can  scarcely  be  under- 
stood, except  as  implying,  that  an  election  against  the  will,  casts  the 
devised  property  on  some  one  else,  who  takes  it  subject  to  the  bur- 
then of  making  compensation. 

In  Ker  r,Wauchope,  1  Bligh,  21,  the  Lord  Chancellor  says: 
'^  It  is  equally  settled  in  the  law  of  Scotland,  as  of  England,  that  no 
person  can  accept  and  reject  the  same  instrument.  If  a  testator 
gives  his  estate  to  A,  and  gives  A's  estate  to  B,  Courts  of  Equity 
hold  it  to  be  against  conscience  that  A  should  take  the  estate  be- 
queathed to  him,  and  at  the  same  time  refuse  to  effectuate  the  im- 
plied condition  contained  in  the  will  of  the  testator.  The  Court  will 
not  permit  him  to  take  that  which  cannot  be  his,  bit  by  virtue 
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of  the  disposition  of  the  will ;  and  at  the  same  time  to  keep  what  hj 
the  same  will  is  given  or  intended  to  be  given  to  another  person. 
It  is  contrary  to  the  established  principles  of  equity  that  he  should 
enjoy  the  benefit  while  he  rejects  the  condition  of  the  gift.'* 
After  adverting  to  some  other  points,  his  Lordship  proceeds  to  con- 
sider in  what  manner  the  property  relinquished  is  to  be  disposed  of. 
^^  But  as  the  appellants  have  in  fact  to  a  certain  extent  annulled  the 
deed  by  judicial  process,  their  election  is  thereby  made  to  take  nothing 
under  the  repudiated  instrument.  A  question  then  arises,  what  is 
to  become  of  the  life  interest,  which  the  appellants  cannot  take  either 
as  legatees,  or  as  next  of  kin?  In  our  courts,  we  have  engrafted 
upon  this  primary  doctrine  of  election,  the  equity,  as  it  may  be  termed, 
of  compensation.  Suppose  a  testator  gives  his  estate  to  A^  and 
directs  that  the  estate  of  A^  or  any  part  of  it,  should  be  given  to  B. 
J£  the  devisee  will  not  comply  with  the  provision  of  the  will^  the 
Courts  of  Equity  hold  that  another  condition  is  to  be  implied  as  arising 
out  of  the  will  and  the  conduct  of  the  devisee ;  that  inasmuch  as 
the  testator  meant  that  his  heir  at  law  should  not  take  his  estate 
which  he  gives  A,  in  consideration  of  his  giving  his  estate  to  B ;  if  A 
refuses  to  comply  with  the  will,  B  shall  be  compensated  by  taking  the 
property,  or  the  value  of  the  property  which  the  testator  meant  for 
him,  out  of  the  estate  devised,  though  he  cannot  have  it  out  of  the 
estate  intended  for  him.''    Ibid.  p.  25. 

The  first  of  these  passages  plainly  implies,  that  A,  on  refusing  to 
give  up  his  own  estate,  forfeits  all  the  benefits  intended  for  him  by 
the  wilL  If  he  might  elect  to  make  compensation  only,  retaining 
the  surplus,  it  would  be  permitting  him  to  take  that  which  could 
not  be  his  except  by  virtue  of  the  will.  The  equity  of  compensation 
is  then  spoken  of  as  a  secondaxy  doctrine,  distinct  from  that  of 
election,  and  is  treated  as  a  question  arising  between  the  disappointed 
devisee  and  the  heir  at  law,  after  the  claim  of  A  has  been  displaced 
by  his  election.  Thus  the  process  is  twofold :  the  doctrine  of  elec- 
tion takes  the  estate  from  the  party  electing,  and  the  disappointed 
devisee  is  then  by  a  distinct  doctrine  held  to  have  an  equity  as  against 
the  heir  to  claim  a  compensation.  That  equity  of  course  can  attach 
only  to  the  extent  required  for  the  purpose  of  compensation,  and  if  a 
surplus  remain,  A  being  excluded  from  taking  any  thing  under  the 
repudiated  instrument,  it  must  result  to  the  heir* 

In  Vane  v.  Dungannon,  2  Sch.  &  Lef.  130,  Lord  Bedesdale,  in 
decreeing  that  a  party  must  elect,  observed  that  if  she  elected  against 
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the  will  she  must  give  up  all  that  she  took  under  it :  he  added,  that 
she  was  to  give  it  up  in  order  to  compensate  the  loss  sustfuned  by  the 
other  parties.  Entire  forfeiture  on  her  part  was,  therefore,  to  be  the 
consequence;  but  the  use  of  the  word  *^  compensate"  implies  that  the 
others  were  not  to  receive  more  than  an  equivalent.  It  follows  that 
the  surplus,  if  any,  would  be  undisposed  of. 

The  decree  in  this  case,  indeed,  directs  that  in  case  of  an  election 
against  the  will,  the  benefits  given  by  the  will  to  the  party  so  electing 
should  be  divided  between  the  others,  in  proportion  to  the  shares  of 
which  they  would  be  disappointed,  without  providing  for  the  event  of 
a  surplus  remaining :  and  in  Ker  v.  Wauchope,  and  some  other  cases, 
ezpresdions  are  to  be  found,  intimating  that  all  the  property  forfeited 
would  be  applied  to  the  purpose  of  compensation.  This  may  be 
thought  to  sanction  the  opinion,  that  in  all  cases  the  disappointed 
devisee  takes  the  benefit  of  the  forfeiture,  whatever  may  be  the  value. 
But  the  authorities,  in  speaking  continually  of  compensation  for  a  loss, 
as  that  to  which  the  party  is  intitled>  are  inconsistent  with  the  idea  that 
he  can  take  the  whole,  if  more  than  equivalent  to  the  amount  of  his  loss ; 
and  it  is  therefore  more  probable,  that  the  expressions  alluded  to  above 
have  proceeded  on  an  assumption  (which  would  naturally  be  made) 
that  the  property  given  by  the  will,  if  relinquished,  would  not  be 
more  than  suflicient  to  yield  a  compensation.  If  election  agiunst  the 
will  be  attended  with  forfeiture  of  the  jm>perty  devised,  it  is  of  course 
not  likely  that  the  party  electing  should  make  so  capricious  a  choice 
as  to  give  it  up,  unless  inferior  in  value  to  the  property  intended  to 
be  given  away  from  him*  The  event  of  a  surplus  remaining  is  there- 
fore, in  general,  so  highly  improbable,  that  it  is  not  surprising  that  it 
should  not  be  contemplated,  and  should  not  be  specifically  provided 
for  in  the  decree  made  in  the  first  instance. 

For  this  reason,  if  the  property  be  forfeited  by  the  party  electing,  the 
question  whether  the  other  is  to  take  the  whole,  or  whether  he  is  to  take 
a  compensation  out  of  it,  leaving  the  surplus  to  descend  as  undisposed 
of,  is  of  no  practical  importance,  in  cases  where  the  surplus  would 
descend  to  a  third  person,  for  in  such  cases  no  surplus  would  remain. 
But  it  becomes  material,  with  reference  to  that  class  of  cases  where  the 
person  who  is  to  elect  is  also  the  person  upon  whom  the  surplus  (if 
considered  as  property  undisposed  of)  would  devolve:  as  in  cases 
where  the  heir  at  law  is  put  to  elect  by  a  devise  from  his  ancestor. 

If  the  doctrine  of  election  be  founded  on  analogy  to  the  rules 
reUting  to  conditions,  it  must  necessaanly  admit  of  some  modification 
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in  its  application  to  the  case  of  an  heir  at  law.  A  devise  to  the  heir 
being  inoperative,  and  he  being  himself  the  person  to  take  advantage 
of  any  forfeiture,  a  mere  condition  annexed  to  a  devise  to  him  cannot 
be  enforced  in  the  same  way  as  against  a  stranger:  it  has  no  effect, 
except  where  the  doctrines  of  Courts  of  Equity  consider  it  as  a  trust 
attaching  on  the  estate,  as  in  the  case  of  a  devise  to  the  heir,  on  condition 
of  paying  a  sum  of  money  to  a  third  person*  See  Anon.  2  Freem.  278. 
So  where  a  case  of  election  is  raised  against  the  heir  by  a  devise  to  him, 
he  is  treated  as  a  trustee  for  the  other  objects  of  the  testator's  bounty, 
to  the  extent  of  the  bounty  intended  for  them.  ^'  The  devise  is  read," 
says  Sir  William  Grant,  '^  as  if  it  were  to  the  heir  absolutely,  if  he 
confirm  the  will ;  if  not,  then  in  trust  for  the  disappointed  devisees,  as 
to  so  much  of  the  estate  ^ven  to  him,  as  will  be  equal  in  value  to 
the  estates  intended  for  them."  2  Yes.  &  B.  191.  Thus  in  such 
cases  the  compensation  is  deducted  from  that  which  is  devised  to  the 
heir.     The  surplus,  if  any,  belongs  to  him  in  hia  character  of  heir. 

Similar  observations  apply  to  cases  where  the  party  electing  fills 
any  other  character,  by  which  the  property  would  be  his  independently 
of  the  wilL  If  the  disappointed  devisee  be  intitled  to  compensation 
only,  the  surplus  being  undisposed  of  would  result  to  the  party  who 
has  made  the  election. 

This  distinction  may  possibly  reconcile  the  authorities  in  favour 
of  the  doctrine  of  forfeiture,  with  most  of  those  in  which  the  judgments 
or  decrees  admit  a  right  of  electing  against  the  will  on  the  terms  of 
making  compensation  only,  and  retaining  the  surplus.  The  latter 
have  chiefly  been  cases  in  which  the  defendant  was  the  heir  at  law  of 
the  testator,  put  to  elect  between  estates  devised  to  him  by  the  will 
and  estates  claimed  against  the  will  under  a  previous  entaiL  Anon. 
Gilb.  Eq.  Bep.  15.  Streatfield  v.  Streatfield,  Gas.  Temp.  Talb.  176 ; 
1  Swan.  447.  Welby  v.  Welby,  2  Ves.  &  B.  187.  Tibbits  v. 
Tibbits,  ub.  sup.  In  Noyes  v.  Mordaunt,  2  Yem.  581 ;  Gilb.  £q. 
Bcp.  2,  the  defendant  was  one  of  the  testator's  co-heiresses. 

The  case  of  Bor  v.  Bor,  7  Bro.  P.  C.  167.  ed.  TomL,  is  conform- 
able to  this  distinction.  The  judgment  of  Lord  Hardwickc  lays 
down  the  general  rule  of  forfeiture :  "  That  when  a  father  disposing  of 
his  estate,  happens  to  give  a  younger  son  what  was  settled  upon  the 
elder,  and  at  the  same  time  gives  the  elder  son  some  other  provision ; 
if  the  elder  will  defeat  the  will  in  any  part,  he  shall  not  at  the  same 
time  take  any  benefit  under  it."  P.  178.  The  language  of  the  decree 
which  followed  this  judgment,  intimates  that,  if  the  circumstances  had 
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raked  a  case  of  election  against  the  appellant,  he  would  have  been 
called  npon  to  elect  whether  he  would  abide  by  the  deviscy  or  convey 
to  the  respondent  so  much  of  the  lands  taken  under  the  will  as  should 
be  equal  in  value  to  the  entailed  estates  retained  in  opposition  to  it. 
In  this  case  the  appellant  was  the  heir  of  the  testator's  second  son : 
the  eldest  having  died  without  issue,  he  had  become  the  testator's  heir. 

In  the  case  Rich  v.  Cockell,  9  Yes.  369,  it  was  admitted  in  the 
ailment,  and  the  Lord  Chancellor  seems  to  have  agreed,  that  the 
defendant,  if  bound  to  elect,  might  elect  to  make  compensation  only : 
the  defendant's  wife  had  bequeathed  to  him  part  of  her  separate  pro- 
perty, and  had  by  the  same  will  given  away  other  property  which  he 
claimed  as  his  own.  The  separate  property  given  him  by  the  will 
would,  independently  of  the  will,  have  devolved  upon  him  Jure  mariti; 
and  the  opinion  intimated  in  this  case  therefore  falls  within  the  dis- 
tinction mentioned  above. 

On  the  other  hand^  in  Green  v.  Green,  the  estate  which  the  de- 
fendant took  under  the  instrument,  could  not  have  been  his  except  by 
virtue  of  that  instrument,  and  it  was  considered  that  he  was  bound  to 
relinquish  it  in  toto  if  he  insisted  on  his  other  claims. 

But  whether  this  suggestion  be  or  be  not  well  founded,  the  weight 
of  the  authorities,  as  well  as  the  principle  on  which  the  doctrine  of 
election  is  considered  to  be  founded,  appear  strongly  to  support  the 
conclusion,  that  the  cases  alluded  to  above  have  proceeded  upon  some 
distinct  grounds ;  and  they  do  not  establish  as  an  universal  rule,  that 
the  party  who  refuses  to  comply  with  the  implied  condition  of  the 
devise  can  retain  any  part  of  the  benefits  conferred  on  him  by  the 
will 

The  language  usually  employed  by  the  Courts  on  the  subject  of 
election,  is  decidedly  inconsistent  with  the  existence  of  such  a  rule. 
The  familiar  expression,  that  a  party  cannot  take  under  and  against 
the  same  instrument,  cannot  mean  that  he  may  take  partly  under  it, 
and  partly  against  it  When  it  is  said,  that  he  is  to  choose  which  of 
two  estates  he  will  take,  does  it  imply  that  he  may  choose  the  whole 
of  one,  and  part  of  the  other  ?  The  expressions,  that  no  man  shall 
take  any  thing  under  an  instrument  without  conforming  to  it,  as  far 
as  he  is  able,  and  giving  effect  to  every  thing  contained  in  it,  (2  Yes. 
Jun.  370) ;  that  he  must  abide  by  the  will  in  toto,  or  by  his  paramount 
chums  in  totOy  (3  F.  W.  124  ;  2  Atk.  43) ;  that  no  person  puts  himself 
in  a  capacity  to  take  under  an  instrument  without  performing  the  con- 
ditions of  it,  express  or  implied,  (2  Sch.  &  Lef.  267);  and  that  he  can 
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take  nothing  under  an  instrument  which  he  repudiates,  (1  Bligh,  25), 
are  all  repugnant  to  the  notion  that  one  who  elects  to  take  in  oppo- 
sition to  a  will,  can  avail  himself  of  that  will»  to  claim  the  surplus  of 
the  property  devised ;  while  they  leave  it  open  to  him  to  make  that 
claim,  by  any  other  title  independent  of  the  wilL 

In  some  cases,  the  decrees  (as  &r  as  they  are  stated  in  the  Beports) 
do  not  appear  to  have  gone  further  than  to  declare  that  the  de- 
fendant must  elect  to  take  under  or  against  the  will,  or  that  he  must 
elect  between  the  two  estates.  (1  Swan.  413 ;  1  Dow,  252 ;  2  Sch. 
&  Lef.  455 ;  Belt's  Supplement,  155.)  This  declaration  alone 
would  not  imply  that  there  was  any  middle  course  between  an  entire 
adoption  and  an  entire  rejection  of  the  wilL  In  other  instanoes;,  the 
decrees,  after  directing  the  election  to  be  made,  have  proceeded  to 
specify  the  consequences  of  each  alternative,  in  terms  plainly  indi- 
cating, that  an  election  against  the  will  is  to  be  followed  by  an  ez- 
tingubhment  of  all  title  under  it ;  in  some  cases  declaring  that  the 
defendant  will  not  be  intitled  to  any  benefit  under  the  will,  (Morris 
V.  Burroughs,  '1  Atk.  404 :  Pulteney  v.  Darlington,  7  Bro.  P.  C. 
546,  ed.  Toml. :  Blount  v.  Bestland,  5  Yes.  517);  in  others  directing 
that  all  that  has  been,  or  may  be  received  under  the  will,  shall  be 
accounted  for.  (Macnamara  v.  Jones,  1  Bro.  C.  C.  482,  note,  ed. 
Belt :  Vane  v.  Dugannon,  ub.  suprh.) 

The  observations  made  by  Lord  Chief  Justice  De  Grey,  in  one  of 
these  cases,  Pulteney  o.  Darlington,  have  generally  been  considered 
adverse  to  the  opinion,  that  all  the  benefits  conferred  by  a  will 
must  be  relinquished  by  one  who  elects  against  it.  Only  a  few  pas- 
sages of  his  judgment  have  been  reported,  (2  Yes.  Jun.  560 :  3  Yes. 
530  ) ;  it  is  not  easy  to  interpret  them  with  certainty,  but  it  may  be 
doubted  whether  they  necessarily  bear  the  meaning  imputed  to  them* 

The  decree  directed  that  Mrs.  Pulteney,  a  married  woman,  should 
make  her  election.  On  a  rehearing,  the  Lord  Chancellor  Bathurst 
was  assisted  by  Lord  Chief  Justice  De  Grey  and  Baron  Eyre.  It 
appears  (firom  the  statement  of  Lord  Rosslyn)  that  one  of  the  objec* 
tions  urged  against  the  decree  was,  that  Mrs.  Pulteney,  being  a  mar- 
ried woman,  could  not  defeat  her  husband's  interest,  and  therefi>re 
was  unable  to  elect :  she  had,  it  was  said,  no  alternative.  The  aiga* 
ment  therefore  raised  this  difficulty,  that  in  a  case  of  election,  a 
married  woman,  not  being  able  to  perform  the  condition  of  giving  up 
her  own  estate,  would  (unless  her  husband  was  willing  to  convey) 
necessarily  forfeit  what  was  devised  to  her.     The  observations  in 
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question  seem  to  have  been  designed  to  meet  this  objection.  '^  In 
answer  to  that,  the  Chief  Justice  distinguishes  the  equity  of  this 
Court  from  an  express  condition,"  which,  he  says,  **  must  be  performed 
as  framed ;  and  if  not  it  would  induce  a  forfeiture ;  but  the  equity 
of  the  Court,"  (as  he  very  well  expresses  it),  "  is  to  sequester  the 
devised  interest  quousque,  till  satisfaction  be  made  to  the  disappointed 
devisee."  The  first  part  of  this  passage  implies,  that  the  difficulty 
raised  by  the  argument  would  exist  in  the  case  of  an  express  con- 
dition that  a  married  woman  should  give  up  an  estate :  if  unable 
to  perform  it,  modo  et  farm&y  she  would  incur  a  forfeiture.  The 
second  part  shows  that  this  difficulty  would  not  exist  in  the  case 
of  election :  treating  of  the  case  of  a  party  under  disability,  it  dis- 
tinguishes between  the  strict  rule  of  forfeiture  for  breach  of  a  legal 
condition,  and  the  mode  in  which  election  would  be  enforced  in 
equity.  It  seenis  intended  to  imply  that  the  married  woman,  if  un- 
able to  make  and  perfect  her  election,  would  not  incur  an  immediate 
forfeiture ;  but  that  the  enjoyment  of  the  devised  estate  would,  in 
the  mean  time,  be  withheld.  The  natural  meaning  of  sequestering 
the  estate  quousque  is,  not  that  a  part  is  to  be  taken  away  for  ever,  but 
that  the  whole  is  to  be  detained  for  a  time.  Lord  Rosslyn,  who 
quotes  the  passage,  adopted  a  similar  idea  in  a  case  occurring  a  short 
time  afterwards,  in  which  he  again  referred  to  this  judgment: 
''  Therefore  the  Court  says,  there  shall  be  an  election,  and  gives  an 
opportunity  of  electing,  and  will  not  easily  hold  the  election  con- 
cluded. But  if  the  party  is  under  restraint,  and  cannot  accomplish 
that,  it  is  the  misfortune  of  the  party :  but  the  consequence  is,  that 
while  he  continues  in  that  situation  his  claim  must  be  barred*" 
2  Yes.  Jun.  697. 

A  presumption  in  favour  of  this  view  of  the  Chief  Justice's  judg- 
ment arises  also  from  the  fact,  that  the  declaration  of  the  decree  was 
not  varied  on  the  rehearing.  Mrs.  Pulteney  was  to  make  her  elec- 
tion, whether  she  would  take  under  the  will  of  Sir  William  Pul- 
teney, or  under  that  of  General  Pulteney :  and  in  case  she  should 
elect  to  take  an  estate  tail  under  the  will  of  Sir  William  Pulteney, 
it  was  declared  that  she  would  not  be  intitled  to  any  estate  under 
the  will  of  General  Pulteney.  It  was  subsequently  referred  to  the 
Master,  to  inquire  which  election  would  be  most  for  her  benefit:  and 
he  reported  that  it  woidd  be  for  her  benefit  to  take  under  the  will  of 
Sir  William  Pulteney ;  and  an  arrangement  was  then  agreed  on,  by 
which  the  benefits  given  to  her  by  General  Pulteney's  will  were 
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valued^  and  she  secured  tlie  amount  for  the  benefit  of  the  disap- 
pointed devisees.  2  Yes.  Jun.  553 :  3  Yes.  385.  This  arrangement 
.followed  the  principle  of  the  decree:  by  the  election  against  the  will 
of  General  Pulteneyy  she  forfeited  the  right  which  the  will  gave  her 
to  his  property ;  but  instead  of  relinquishing  the  property  in  specie^ 
it  was  agreed  that  she  should  give  the  value  of  it  in  money. 

The  remarks  of  Lord  Bosslyn  on  the  first  hearing  of  Cavan  o. 
Pulteney, 2  Yes.  Jun.  560^  appear  contrary  to  the  view  here  taken; 
but  when  the  case  was  a  second  time  before  lum^  his  expresdon  was 
that  the  will  must  be  understood  to  impose  upon  Mrs.  Pulteney, 
'^  in  nature  of  a  condition^  an  obligation  to  conform  to  the  will^  or  if 
she  did  not,  to  forfeit  all  the  interest  she  took  under  it."  3  Yes.  385. 
In  another  case  he  says,  '^that  the  Court  c^Umot  execute  a  will  by 
parcels;  it  must  be  totally;  or  with  regard  to  the  party,  by  whose 
means  it  fiiils,  the  Court  can  do  nothing  for  that  party."  2  Yea.  Jun. 
697. 

It  may  be  remarked,  that  in  Pulteney  v.  Darlington,  Mrs.  Pul* 
teney  was  the  cousin  and  heir  at  law  of  General  Pulteney,  against 
whose  will  she  elected  to  take ;  and  if,  therefore,  an  opinion  was 
entertained  that  she  might  take  the  property  devised,  subject  to  the 
obligation  of  making  compensation,  it  may  perhaps  be  referred  to 
the  distinction  alluded  to  above.  The  declaration  of  the  decree  con- 
fined the  forfeiture  to  the  rights  which  she  had  by  virtue  of  the 
wiU. 

It  is  apparent,  that  if  the  rule  of  election  permitted  the  party 
contravening  the  will  to  retain  the  property  given  by  it,  subject  to  a 
deduction  for  compensation,  there  would  be  little  security  in  any 
case  for  the  performance  of  the  testator's  intention*  According  to 
either  rule,  the  election  is  of  course  against  the  will,  where  the  pro- 
perty given  by  it  is  less  valuable  than  that  which  the  testator  at- 
tempts to  give  away  from  the  defendant.  If  it  be  more  valuable,  it 
would,  according  to  the  rule  of  forfeiture,  be  equally  of  course,  that 
the  defendant  would  elect  to  confirm  the  wilL  But  upon  the  con- 
trary supposition,  the  choice  would  be  indifferent  to  the  defendant, 
in  point  of  pecuniary  benefit.  K  he  took  under  the  will,  he  would 
be  intitled  to  the  larger  property.  If  he  took  against  it,  he  would 
retidn  the  smaller  property,  and  the  difference  would  be  made  up  to 
him,  by  his  receiving  the  surplus  value  of  the  other.  No  benefit 
could  be  gained  by  effectuating  the  intention,  and  noihing  could  be 
lost  by  defeating  it 
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Hence,  upon  this  principle,  a  knowledge  of  the  value  of  tha  two 
funds  would  not  be  essential,  to  enable  the  defendant  to  make  his 
election  with  safet j.  By  electing  against  the  will,  he  would  in  every 
case  secure  himself  firom  loss ;  and  there  would  be  no  necessity  for 
postponing  his  determination  till  after  the  accounts  were  taken,  and 
the  value  ascertained,  or  for  references  to  a  Master,  in  the  cases  of 
infants  and  married  women. 

In  Pulteney  v.  Darlington,  Lord  Chief  Justice  de  Grey,  adverting 
to  the  situation  of  the  husband  of  a  married  woman  who  is  decreed 
to  elect,  observes  "  that  the  most  favourable  supposition  for  him  is  to 
consider  him  as  having  an  estate  that  rises  and  falls  with  hers,  '  be-^ 
cause  otherwise  he  takes  against  the  will.'  2  Yes.  Jun.  560.  This 
observation  could  scarcely  have  been  made,  if  a  party  taking  against 
the  will  were  put  in  possession  of  the  whole  amount,  which  he  could 
obtain  by  taking  under  it." 


No.  X. 

Of  the  Acknowledgment  of  Deeds  by  married  Women  under  the  3  ic4 

W.  4.  c.  74.  (fl) 

It  is  enacted  by  section  seventy-nine  of  the  above  statute,  that 
every  deed  to  be  executed  by  a  married  woman,  for  any  of  the  pur- 
poses of  the  act,  except  such  as  may  be  executed  by  her  in  the 
character  of  protector,  for  the  sole  purpose  of  giving  her  consent  to 
the  disposition  of  a  tenant  in  tail  (6),  shall,  upon  her  executing  the 
same,  or  afterwards,  be  produced  and  acknowledged  by  her  as  her 
act  and  deed  before  a  judge  of  one  of  the  superior  courts  at  West- 
minster, or  a  Master  in  Chancery,  or  before  two  of  the  perpetual 
commissioners,  or  two  special  conunissioners  to  be  respectively  ap« 
pointed  as  thereinafter  provided. 

By  the  eightieth  section,  the  judge.  Master  in  Chancery,  or  com- 
missioners, before  receiving  the  acknowledgment  by  any  married 
woman  of  any  deed  by  which  any  disposition,  release,  surrender,  or 
extinguishment  shall  be  made  under  the  act,  are  to  examine  her  (c), 

(a)  Vide  suprdj  vol.  11.  p.  48.  in  the  same  manner  as  if  she  were  a 

(b)  By   sec.  45,  the   consent  of   a     feme  sole. 

married  woman  protector  is  to  be  given         (c)  In  a  late  cose,  where  the  wife 

VOL.  IL  K  K 
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apart  from  her  husband,  touching  her  knowledge  of  such  deed^  and 
to  ascertain  whether  she  freely  and  yoluntarilj  consents  to  the  deed, 
and  unless  she  freely  and  voluntarily  consent  to  the  deed,  shall  not 
permit  her  to  acknowledge  the  same  (a) :  and  in  such  cases  the  deed, 
so  far  as  relates  to  the  execution  thereof  by  the  married  woman,  is  to 
be  void. 

By  the  eighty-first  section,  for  the  purpose  of  providing  convenient 
means  of  taking  acknowledgments  by  married  women,  the  Lord 
Chief  Justice  of  the  Court  of  Ccmimon  Pleas  at  Westminster  is  from 
time  to  time  to  appoint  such  persons  as  he  shall  think  fit,  for  every 
coimty,  riding,  division,  soke,  or  place  for  which  there  may  be  a 
clerk  of  the  peace,  to  be  perpetual  commissioners  for  taking  such 
acknowledgments,  and  such  commissioners  shall  be  removeable  by  and 
at  the  pleasure  of  the  Lord  Chief  Justice ;  and  lists  of  the  names  of 
such  commissioners  for  the  time  being,  with  the  names  of  their  places 
of  residence,  and  the  counties,  ridings,  divisions,  sokes,  or  places  for 
which  they  shall  be  respectively  appointed  to  act,  shall  from  time  to 
time  be  made  out,  and  be  kept  by  the  officer  of  the  Court  of  Conunon 
Pleas  at  Westminster,  with  whom  the  certificates  of  the  acknowledg- 
ments by  married  women  are  to  be  lodged  as  thereinafter  mentioned; 
and  the  officer  is  from  time  to  time  to  transmit,  without  fee  or  reward, 
to  the  clerk  of  the  peace  for  each  coimty,  riding,  division,  soke,  or 
place,  or  his  deputy,  a  copy  of  the  list  to  be  so  from  time  to  time 
made  out  for  that  county,  riding,  division,  soke,  or  place,  and  to 
deliver  a  copy,  signed  by  him,  of  the  list  for  the  time  being  for  any 
county,  riding,  division,  soke,  or  place,  to  any  person  applying  for 
the  same ;  and  the  derk  of  the  peace  for  each  county,  riding,  division, 
soke,  or  place,  or,  his  deputy  is  to  deliver  a  copy  signed  by  him  of  the 
list  last  transmitted  to  him,  to  any  person  applying  for  the  same. 

The  eighty-second  section  provides,  that  any  person  appointed 
commissioner  for  any  particular  county,  riding,  division,  soke,  or 
place,  shall  be  competent  to  take  the  acknowledgment  of  any  married 
woman  wheresoever  she  shall  reside,  and  wheresoever  the  lands  or 

was  deaf  and  dumb,  her  acknowledg*        (a)  Where  a  married  woman,  who  is 

ment  wasdirected  to  be  filed,  the  nature  a  trustee,  refuses  to  admowledge  the 

of  the  transaction  having  been  explained  deed,  it  seems  that  she  is  a  trustee  within 

to  her  bj  signs,  and  she  in  like  manner  the  meaning  of  the  statute  of  the  116.4. 

testifying  her  assent,  and  these  facts  &  1  W.  4.  c  60:    Billing  ©.  Webb, 

appearing  upon  the  affidavit,  and  also  12  Jur.  427^ 
upon  the  certificate  :  re  Harper,  6  Man. 
&  G.  732 ;  7  Scott,  N.  R.  431 . 
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monej  in  respect  of  which  the  acknowledgment  is  to  be  taken  may 
be.  (a) 

B7  the  eighty-third  sectioni  in  those  cases  where,  by  reason  of 
.residence  beyond  seas,  or  ill  health,  or  any  other  sufficient  cause,  any 
married  woman  shall  be  prevented  from  making  the  acknowledgment 
required  by  the  act  before  a  judge,  or  a  Master  in  Chancery,  or  any 
of  the  perpetual  commissioners,  the  Court  of  Common  Fleas  at 
Westnunster,  or  any  judge  of  that  Court,  may  issue  a  commission, 
specially  appointing  any  persons  therein  named  (b)  to  be  com- 
missioners to  take  the  acknowledgment  by  any  married  woman  to  be 
therein  named  (c)  of  any  deed,  provided  that  every  commission  be 
made  returnable  within  such  time,  to  be  therein  expressed,  as  the 
Court  or  judge  shall  think  fit. 

By  the  eighty-fourth  section,  when  a  married  woman  shall 
acknowledge  any  deed,  the  judge,  Master  in  Chancery,  or  com- 
missioners taking  the  acknowledgment,  shall  sign  a  memorandum  to 
be  indorsed  on  or  written  at  the  foot  or  in  the  margin  of  the  deed, 
which  memorandum,  subject  to  any  alteration  which  may  from  time 
time  be  directed  by  the  Court  of  Common  Pleas,  shall  be  to  the 
foUowing  effect ;  videlicet, 

*'  This  deed,  marked  [here  add  same  letter  or  other  mark  for  the 
"  purpose  of  identification^^  was  this  day  produced  before  me  [or  us] 

**  and  acknowledged  by ,  therein  named,  to  be  her  act  and  deed ; 

previous  to  which  acknowledgment,  the  said  -^—  was  examined 
by  me  [or  us]  separately  and  apart  from  her  husband,  touching 
''  her  knowledge  of  the  contents  of  the  said  deed,  and  her  consent 
^'  thereto,  and  declared  the  same  to  be  freely  and  voluntarily  executed 
«  by  her." 

And  the  same  judge.  Master  in  Chancery,  or  commissioners,  shall 
also  sign  a  certificate  of  the  taking  of  such  acknowledgment,  to  be 

(a)  Although  the  commissioners  may  two  persons  who  were  not  named  in  the 
take  the  wife*8  acknowledgment  where-  commission,  the  Court  allowed  the  corn- 
ever  she  maj  reside,  and  wherever  the  mission  to  be  amended  by  the  insertion 
property  may  be,  they  can  only  act  in  of  their  names :  Stubbs  to  Oakley,  4 
the  county  for  which  they  are  appointed:  Man.  &  G.  609 ;  in  re  Stubbs,  6  Scott*, 
Webster  to  Carline,  4  Man.  &  G.  27.  N.  R.  327. 

They  have  alien  on  the  deed,  certificate,  (c)  The  Court  has  allowed  the  com- 

&c.  for  their  fees :  JEx  parte  Grove,  3  mission  to  go  out  with  a  blank  for  the 

Bing.  N.  C.  304;  3  Scott,  671.  wife^s  christian  name :  In  re  Apperton, 

(b)  Where  the  acknowledgment  had  1  C.  B.  447 ;  S.  C.  re  Atherton,  3  Dowl. 
been  taken  in  a  remote  part  of  India,  &  L.  P.  P.  26;  14  Law  J.  N.S.  C.F. 
under  particular  circumstanoes,  before  225. 
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Written  or  engrossed  on  a  separate  piece  of  parchment ;  which 
certificate^  subject  to  any  alteration  which  maj  from  time  to  time  be 
directed  by  the  Court  of  Common  PleaSj  shall  be  to  the  following 
effect;  videlicet, 

"  These  are  to  certify  (a),  that  on  the      day  of  ,  in  the  year 

'^  one  thousand  eight  hundred  and  »  before  me,  the  under- 

'^  signed  Sir  Nicholas  Conyngham  TindaU  Lord  Chief  Justice  of  the 
'*  Court  of  Common  Pleas  at  Westminstet  [or  before  me.  Sir  James 
"  Parke,  Knight,  one  of  the  justices  of  the  Court  of  King's  Bench  at 
**  Westminster ;  or  before  me  the  undersigned  James  William  Farrer, 
"  one  of  the  Masters  in  ordinary  of  the  Court  of  Chancery ;  or 
"  before  us  A.  B.  and  C.  2>.,  two  of  the  perpetual  commissioners 
^^  appointed  for  the  for  taking  the  acknowledgments  of 

^^  deeds  by  manned  women  pursuant  to  an  act  passed  in  the 
year  of  the  reign  of  His  Majesty  King  William  the  Fourth,  intituled 
An  Act  [iiisert  the  title  of  this  aci\  ;  or  before  us,  the  undersigned 
A.  B,  and   C7.  D.,  two  of  the  commissioners  specially  appointed 
pursuant  to  an  act  passed  in  the  year  of  the  reign 

"  of  His   Majesty  King    William  the  Fourth,   intituled  An   Act 
[insert   the    title    of  this    act"]    for   taking   the   acknowledgment 

of  any  deed  by  the  wife  of ]  appeared  personally 

"  the  wife  of  (J)  and  produced  a  certain  indenture,  marked 

*^  [here  add  the  marK\  bearing  date  the  day  of    ^        ,  and  made 

'*  between  [insert  the  names  of  the  parties'],  and  acknowledged  the 
"  same  to  be  her  act  and  deed ;  and  I  [or  we]  do  hereby  certify, 

"  that  the  said was,  at  the  time  of  her  acknowledging  the  said 

'^  deed,  of  full  age  (c)  and  competent  understanding,  and  that  she 
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(a)  It  is  not  necessary  to  state  in  tbe 
certificate  the  specific  place  at  which 
the  acknowle<lgmcnt  has  been  taken; 
it  is  sufficient  if  the  deed  appear  to  have 
been  executed  within  tbe  terms  of  the 
Commission:  Ex  parte  Hutchinson,  17 
Law  J.  N.  S.  C.  P.  111. 

(h)  Where  the  certificate  described 
the  wife  as  Mary,  the  reputed  wife  of 

A,    otherwise    Mary    ,    spinsterf 

and  she  was  similarly  described  in  the 
deed,  the  affidavit  and  certificate  were 

allowed  to  be  filed :  Inre ,  17  Law  J. 

N.S.  C.P.I  10. 

(c)  But  where  the  wife,  being  an  in- 
fant, was  a  trustee,  and  was  directed  to 


convey  the  estate  under  the  11  G.  4. 
&  1  W.  4.  c.  60,  the  Court  directed  an 
order  to  be  drawn  up,  authorising  the 
commissioners  in  their  certificate  to  omit 
the  words  "  of  full  age :  **  In  re  Luke,  1 
Scott,  80 ;  1  Bing.  N.  C.  265 ;  3  Dowl. 
P.  C.  113. 

Where  the  parties  were  living  in  Van 
I)iemen*8  Land,  the  certificate  being 
regular,  but  there  being  no  positive 
affidavit  that  the  wife  was  of  full  age, 
the  defendant  merely  stating  his  belief^ 
the  Court  would  not  permit  the  certificate 
to  be  filed  without  a  positive  affidavit 
that  the  wife  was  of  full  age:  In  re 
Coverley,  8  Scott,  147. 
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"  was  examined  by  me  [or  us],  apart  from  her  husband,  tOYiching 
**  her  knowledge  of  the  contents  of  the  said  deedy  and  that  she  freely 
''  and  voluntarily  consented  to  the  same.'' 

By  the  eighty-fifth  section,  every  certificate  of  the  taking  of  an 
acknowledgment  by  a  married  woman  of  any  deed,  together  with  an 
affidavit  by  some  person  verifying  the  same  (a),  and  the  signature 
thereof  by  the  party  by  whom  the  same  shall  purport  to  be  signed, 
is  to  be  lodged  with  some  officer  of  the  Court  of  Common  Pleas  at 
Westminster  to  be  appointed  as  thereinafter  mentioned;  and  the 
officer  is  to  examine  the  certificate,  and  see  that  it  is  duly  signed, 
cither  by  some  judge  or  Master  in  Chancery,  or  by  two  commissioners 
appointed  pursuant  to  the  act,  and  duly  verified  by  affidavit  as  afore- 
said, and  also  that  it  contuns  such  statement  of  particulars  as  to  the 
consent  of  the  married  woman  as  shall  from  time  to  time  be  required 
in  that  behalf;  and  if  all  the  requisites  in  the  act  in  regard  to  the 
certificate  shall  have  been  complied  with,  then  the  officer  is  to  cause 
the  certificate  and  the  affidavit  to  be  filed  of  record  in  the  Court  of 
Common  Fleas. 

By  the  eighty-sixth  section,  when  the  certificate  of  acknowledgment 
shall  be  so  filed  of  record,  the  deed  so  acknowledged  is,  so  far  as 
regards  the  disposition,  release,  surrender^  or  extinguishment  thereby 
made  by  any  married  woman  whose  acknowledgment  shall  be  so  cer- 
tified concerning  any  lands  or  money  comprised  in  such  deed,  to  take 
effect  from  the  time  of  its  being  acknowledged,  and  the  subsequent 
filing  of  the  certificate  is  to  have  relation  to  the  acknowledgment. 


(p)  Where  the  certificate  stated  that 
the  wife  "freely  and  voluntarily  con- 
sented** to  a  deed,  and  the  affidavit 
stated  that  sh^  consented  to  it  on  con- 
dition of  a  provision  being  made  for  her 
by  her  husband's  will,  and  which  had 
been  made,  and  which  she  knew  to  be 
revocable,  the  Court,  considering  the 
certificate  and  affidavit  to  be  contradic- 
tory, refused  to  order  the  officer  to  file 
them :  fn  re  Mary  Dixon,  16  Law  J, 
K.  S.  C.  P.  231. 

So,  where  the  certificates  stated  two 
married  women  to  have  executed  deeds 
of  lease  and  release,  whereas  they  were 
parties  only  to  the  i*elea8e,  the  Court 
refused  to  amend  the  certificates,  as,  if 
^e  amendments  were  made,  the  affida- 


vits would  be  falsified:  Ex  parte 
Whitby,  3  Man.  &  G.  201 ;  S.  C.  JSx 
parte  Witty,  9  Dowl.  P.C.  838;  lie 
White,  3  Scott,  N.  R.  591. 

The  affidavit  must,  in  Ireland,  or 
Scotland,  be  sworn  before  a  commis- 
sioner appointed  by  the  Court  of  Com- 
mon Fleaa  in  England :  Re  Anderson, 
2  Scott,  626;  2  Bing.  N.  C.  435. 

These  affidavits  were  formerly  re- 
quired to  be  stamped  with  a  2«.  6d, 
stamp,  not  being  made  in  any  suit :  see 
Ex  parte  Branson,  4  Scott,  539 ;  Re 
Branson,  3  Bing.  N.  C.  783.  But  by  the 
4  &  5  Vic.  c.  34,  the  stamp  duty  of 
2s,  6(/.  on  all  affidavits  to  be  filed,  read, 
or  used  in  any  of  the  Courts  of  Law  or 
Equity  at  Westminster,  &c.,  is  repealed. 
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By  the  eight j-seventh  seotioo,  the  officer  of  the  Court  of  Common 
Pleas  with  whom  the  certificates  shall  be  lodged  is  to  make  and 
keep  an  index  of  the  same,  which  is  to  contain  the  names  of  the 
married  women  and  their  husbands  alphabetically  arranged^  and  the 
dates  of  the  certificates  and  of  the  deeds  to  which  the  same  shall 
respectively  relate,  and  such  other  particulars  as  shall  be  found  con- 
venient ;  and  every  certificate  is  to  be  entered  in  the  index  as  soon  as 
may  be  after  the  certificate  shall  have  been  filed. 

By  the  eighty-eighth  section^  after  the  filing  of  the  certificate  the 
officer  with  whom  the  certificate  shall  be  lodged  is  required  at  any 
time  to  deliver  a  copy,  signed  by  him,  of  any  certificate  to  any  per- 
son applying  for  a  copy ;  and  every  such  copy  is  to  be  received  as 
evidence  of  the  acknowledgment  of  the  deed* 

By  the  eighty-ninth  section,  the  chief  justice  of  the  Court  of 
Common  Pleas  is  from  time  to  time  to  appoint  the  officer  with  whom 
the  certificates  shall  for  the  time  being  be  lodged,  and  to  remove  him 
at  pleasure ;  and  the  Court  of  Common  Pleas  at  Westminster  is  also 
from  time  to  time  to  make  such  orders  and  regulations  as  the  Court 
shall  think  fit  touching  the  mode  of  examination  to  be  pursued  by 
the  commissioners  to  be  appointed  under  the  act,  and  touching  the 
particular  matters  to  be  mentioned  in  the  memorandums  and  certifi- 
cates, and  the  affidavits  verifying  the  certificates,  and  the  time  with- 
in which  any  of  the  aforesaid  proceedings  shall  take  place,  and 
touching  the  amount  of  the  fees  or  charges  to  be  paid  for  the  copies 
to  be  delivered  by  the  clerks  of  the  peace  or  their  deputies,  or  by  the 
officer  of  the  court  as  thereinbefore  directed,  and  also  of  the  fees  or 
charges  to  be  paid  for  taking  acknowledgments  of  deeds,  and  for 
examining  married  women,  and  for  the  proceedings,  matters,  and 
things  required  by  the  act  to  be  had,  done,  and  executed  for  complet- 
ing and  giving  effect  to  such  acknowledgments  and  examinations. 

By  the  ninetieth  section,  in  every  case  in  which  a  husband  and 
wife  shall,  either  in  or  out  of  court,  surrender  into  the  hands  of  a 
lord  of  a  manor  any  lands  held  by  jcopy  of  court  roll,  parcel  of  the 
manor,  and  in  which  she  alone,  or  she  and  her  husband  in  her  right, 
may  have  an  equitable  estate,  the  wife  is  upon  such  surrender  being 
made  to  be  separately  examined  by  the  person  taking  the  surrender 
in  the  same  manner  as  she  would  have  been  if  the  estate  to  which 
she  alone,  or  she  and  her  husband  in  her  right  may  be  intitled  in  the 
lands,  were  an  estate  at  law  instead  of  a  mere  estate  in  equity ;  and 
every  such  surrender,  when  such  examination  shall  be  taken,  is  to  be 
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hindliig  on  the  married  woman^  and  all  persons  cidming  under  her ; 
mid  all  surrenders  theretofore  made  of  lands  similarly  ciroumstanced, 
where  the  wife  shall  have  been  separately  examined  by  the  person 
taking  the  surrender,  are  declared  to  be  good  and  valid. 


The  following  orders,  in  pursuance  of  the  aboye  act,  were  made 
in  Michaelmas  Term,  1833. 

'^  Wheb£as,  by  the  84th  section  of  the  statute  made  in  the  third 
and  fourth  years  of  the  reign  of  his  present  Majesty,  chap.  74,  intitled 
'  An  act  for  the  abolition  of  fines  and  recoveries,  and  for  the  substi- 
tution of  more  simple  modes  of  assurance,'  the  Court  of  Common 
Fleas  is  authorized  from  time  to  time  to  make  alterations  in  the 
memorandums  and  certificates  in  the  said  section  mentioned. 

'^  Ajntb  whereas  by  the  89th  section  of  the  said  act  it  is  enacted, 
that  the  Lord  Chief  Justice  of  the  Court  of  Common  Fleas  at  West- 
minster shall  from  time  to  time  appoint  the  person  who  shall  be  the 
officer  with  whom  such  certificates  as  in  the  said  act  are  mentioned 
shall  for  the  time  being  be  lodged,  and  may  remove  him  at  pleSiSure, 
and  that  the  Court  of  Common  Fleas  at  Westminster  shall  also  from 
time  to  time  make  such  orders  and  regulations  as  the  said  Court  shall 
think  fit  touching  the  mode  of  examination  to  be  pursued  by  the 
commissioners  to  be  appointed  under  the  said  net,  and  touching  the 
particular  matters  to  be  mentioned  in  such  memorandums  and  certifi- 
cates as  therein  mentioned,  and  the  affidavits  verifying  the  certificates 
and  the  time  within  which  any  of  the  aforesaid  proceedbgs  shall  take 
place;  now  it  is  obdebed,  that,  in  addition  to  the  form  of  the 
certificate  mentioned  in  the  84th  section  of  the  said  act,  after  stating 
the  names  of  the  parties  and  the  words  '  and  acknowledge  the  same 
to  be  her  act  and  deed,'  the  following  words  should  be  inserted :  '  And 
I  \pr  we]  do  further  certify,  that  the  several  premises  comprised  in 
the  said  indenture  are  situate  in  the  parish  or  several  parishes  and 
place  or  places  following,  that  is  to  say,  in  the  parishes  of 
(as  the  case  may  be),  in  the  county  of 

<'  And  it  is  fubtheb  obdebed,  that  where  the  acknowledg- 
ments shall  be  made  before  commissioners  appointed  under  the  said 
act,  one  at  least  of  the  said  commissioners  shall  be  a  person  who  is 
not  concerned  as  the  attorney,  solicitor,  or  agent,  or  clerk  to  the 
attorney,  solicitor,  or  agent  of  any  of  the  parties  in  the  transaction 
giving  occasion  to  the  taking  such  acknowledgment ;  and  that  in  the 
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affidavit  verifying  the  certificate  it  shall  be  deposed,  in  addition  to 
the  verification  thereof,  that  one  or  more  of  the  persons  making  such 
affidavit  knew  the  person  or  persons  making  such  acknowledgment, 
and  that  at  the  time  of  making  such  acknowledgment  the  person  o^ 
persons  making  the  same  was  or  were  of  full  age  and  competent 
understanding,  and  that  one  at  least  of  the  commissioners  taking 
such  acknowledgment  is  not  the  attorney,  solicitor,  or  agent,  or  clerk 
to  the  attorney,  solicitor,  or  agent  of  any  of  the  said  parties,  and  that 
the  names  and  residences  of  the  said  commissioners,  and  also  the 
place  or  places  where  such  acknowledgment  or  acknowledgments  shall 
be  taken,  shall  be  mentioned  in  such  affidavit. 

"  And  it  is  further  ordered,  that  the  commissioners  do 
inquire  of  married  women  whether  they  intend  to  give  up  their 
interest  in  the  estate  to  be  passed  by  such  deed  without  having  any 
provision  made  for  them  in  return  for  or  in  consequence  of  their  so 
giving  up  such  interest ;  and  if  it  appears  that  any  provision  is  to  be 
made  for  any  such  married  woman,  they  shall  not  take  her  acknow« 
lodgment  until  they  are  satisfied  that  such  provision  has  been  actually 
made ;  and  one  of  the  said  commissioners  shall  state  in  the  affidavit  so 
to  be  made  as  aforesaid  that  such  inquiry  was  made,  and  also  the 
answer  given  thereto,  and  where  any  such  provision  has  been  agreed 
to  be  made  that  he  the  said  commissioner  is  satisfied  that  the  same 
has  been  made,  and  where  such  married  woman  in  answer  to  such 
inquiry  shall  declare  that  she  intends  to  give  up  her  interest  without 
any  provision,  that  he  the  said  commissioner  has  no  reason  to  doubt 
the  truth  of  such  declaration,  and  verily  believes  the  same  to  be  true. 

"  And  it  is  hereby  further  ordered,  that  the  affidavits  veri- 
fying such  certificate,  where  the  acknowledgment  is  taken  by  a  judge 
or  Master  in  Chancery,  be  in  the  form  hereunto  annexed,  marked  A, 
and  where  before  any  of  the  commissioners  appointed  in  pursuance 
of  the  said  act,  in  the  form  hereunto  annexed,  marked  B,  with  such 
variations  only  as  the  circumstances  of  the  case  shall  render  neces- 
sary. 

<^  And  it  is  hereby  further  ordered,  that  the  certificates  and 
the  affidavits  verifying  the  same  shall  be  delivered  to  the  officer  to  be 
so  appointed  within  one  month  from  the  making  the  acknowledg- 
ment, and  that  the  officer  shall  not  receive  the  sanoe  after  that  time 
without  the  direction  of  the  Court  or  a  judge. 

N.  C.  TiNDAL.  J,  B.  Bosanqu£t« 

S.  Gaselee.  E.  H.  Aldebson.' 
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A. 

"  Form  op  Affidavit  verifying  tlie  certificate,  where  the  achnow-- 

ledgment  is  taken  before  a  Judge  or  Master  in  Chancery. 

A.  B.|  of  ,  maketh  oath  and  saithi  that  he  knows  ^ 

the   wife  of  »  in  the  certificate  hereunto  annexed  men- 

tioned ;  and  that  the  acknowledgment  therein  mentioned  was  made 
by  the  said  ,  and  the  said  certificate  signed  by  the  said 

(Judge  or  Master)  therein->mentioned,  in  the  presence  of 
thb  deponent ;  and  this  deponent  further  saith,  that  the  snid 
was  at  the  time  of  making  such  acknowledgment  of  full  age  and 
com|)ctent  understanding. 


B. 

*'  Form  op  Affidavit  verifying  the  certificate,  wJiere  the  acknow^ 
ledgment  is  taken  by  any  of  tlie  Commissioners  appointed  in 
pursuance  of  the  act  of  parliament. 

A.  B.,  of  ,  in  the  county  of  i  gentleman^  one  of 

the  attornies  of  His  Majesty's  Court  of  Westminster,  at  ^ 

and  one  of  the  commissioners  named  in  the  certificate  hereunto 
annexed,  maketh  oath  and  saith,  that  he  knows  ,  the  wife 

of  ,  in  the  said  certificate  mentionedi  and  that  the  acknow- 

ledgment therein  mentioned  was  made  by  the  said  ,  and 

the  certificate  signed  by  the  commissioner,  in  the  said  certificate 
mentioned,  on  the  day  and  year  therein  mentioned,  at  ,  in 

the  county  of  ,  in  the  presence  of  this  deponent,  and  that 

at  the  time  of  making  such  acknowledgment  the  said 
was  of  full  age  and  competent  understanding;   and  that  the  said 

knew  the  same  acknowledgment  was  intended  for  the 
passing  her  estate  and  estates  in  the  premises  respecting  which  such 
acknowledgment  was  made ;  and  this  deponent  further  saith,  that  he 
this  deponent  \or  the  said  L  K«,  as  the  case  may  be,  adding,  if  not 
the  commissioners  making  the  affidavit,  whose  place  of  residence  is  at 

]  is  not  concerned  as  the  attorney,  solicitor,  agent,  or 
clerk  to  the  attorney,  solicitor,  or  agent  of  any  or  either  of  the 
parties  to  the  transaction  giving  occasion  to  the  taking  such 
acknowledgment ;  and  this  dep  >nent  further  saith,  that,  in  pursuance 
of  the  order  made  by  the  Court  of  Common  Pleas  in  Michaelmas 
Term,  1833,  the  said  commissioners  did  inquire  of  the  said 
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[or,  if  more  than  one,  of  each  of  them  the  Bwd  J  whether 

she  intended  to  give  up  her  interest  in  the  estate  in  respect  of  which 
such  acknowledgment  was  taken  without  having  any  provision  made 
for  her  in  return  for,  or  in  consequence  of  her  so  giving  up  her 
interest  in  such  estates^  and  that  in  answer  to  such  inquiry  the  said 
declared  that  she  did  intend  to  give  up  her  interest  in 
the  said  estates  without  having  any  provision  made  for  her  in  return 
for  or  in  consequence  of  her  so  giving  up  her  interest ;  which  declara- 
tion of  the  said  this  deponent  has  no  reason  to  doubt  the 
truth  of,  and  verily  believes  the  same  to  be  true  [or  declared  that  a 
provision  was  to  be  made  for  her  in  consequence  of  her  giving  up 
her  interest  in  the  said  estates;  and  this  deponent,  before  her 
acknowledgment  was  so  taken,  was  satisfied,  and  does  now  verily 
believe,  that  such  provision  has  been  made.] 

"  N.B.  When  the  whole  of  the  facts  cannot  be  spoken  to  by  one 
deponent,  the  necessary  alterations  must  be  niade  to  enable  more 
than  one  deponent  to  state  their  respective  parts  of  it." 


But  the  preceding  rules  were  revoked  by  the  following  rules 
made  on  the  last  day  of  Hilary  Term,  1834. 

<<  Whereas  it  has  been  found  expedient  to  make  alterations  in 
the  general  rules  made  in  Michaelmas  Term  lost  by  this  Court  for 
the  purpose  of  carrying  into  effect  the  statute  passed  in  the  third  and 
fourth  years  of  the  reign  of  his  present  Majesty,  cap.  74,  intitled 
<  An  act  for  the  abolition  of  fines  and  recoveries,  and  for  the 
substitution  of  more  simple  modes  of  assurance.' 

"Akb  whebeas  it  is  necessary  to  make  orders  touching  the 
amount  of  the  reasonable  fees  and  charges  to  be  taken  by  the  several 
persons  appointed  to  carry  the  powers  of  the  said  act  into  execution, 
and  it  will  be  convenient  that  all  the  orders  and  r^ulations  made  by 
the  Court  under  the  said  act  should  be  contained  in  the  same  rule. 

^'  Now  IT  IS  HEBEBT  OBDEBEP,  that  the  Bidd  general  rules  be, 
and  the  same  are  hereby  revoked :  Provided  that  this  present  rule 
^all  not  be  construed  in  any  respect  to  invalidate  any  proceedings 
which  before  the  1st  day  of  March  next  ensuing  shall  have  been 
taken  pursuant  to  the  direction  of  the  siud  roles  of  Michadmas 
Term  last. 
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**  And  it  is  hebebt  pubtAeb  obdebed^  that  where  any  ac- 
knowledgment shall  be  made  by  any  married  woman  of  anj  deed 
under  or  by  virtue  of  the  said  act^  before  commissioners  appointed 
under  the  said  act,  one  at  least  of  the  siud  commissioners  shall  be  a 
person  who  is  not  in  any  manner  interested  in  the  transaction  giving 
occasion  for  such  acknowledgment,  or  concerned  therein  as  attorney, 
solicitor,  or  agent,  or  as  clerk  to  any  attorney,  solicitor  or  agent,  so 
interested  or  concerned. 

''  And  it  is  fubtheb  obdebed,  that  before  the  commissioners 
shall  receive  such  acknowledgment,  they,  or  in  case  one  of  them  shall 
be  interested  or  concerned  as  aforesaid,  then  such  one  of  them  as 
shall  not  be  so  interested  or  concerned,  do  inquire  of  every  married 
woman  separately  and  apart  from  her  husband,  and  from  the  attorney 
or  solicitor  concerned  in  the  transaction,  whether  she  intends  to  give 
up  her  interest  in  the  estate  to  be  passed  by  such  deed  without 
having  any  provision  made  for  her  in  lieu  of,  or  in  return  for,  or  in 
consequence  of  her  so  giving  up  such  interest:  and  where  such 
married  woman  in  answer  to  such  inquiry  shall  declare  that  she 
intends' to  give  up  such  her  interest  without  any  provision,  and  the 
said  commissioners  shall  have  no  reason  to  doubt  the  truth  of  such 
declaration,  and  shall  verily  believe  the  same  to  be  true,  then  they 
shall  proceed  to  receive  the  stud  acknowledgment;  but  if  it  shall 
appear  td  them,  or  such  one  of  them  as  aforesaid,  that  it  is  intended 
that  provision  is  to  be  made  for  any  such  married  woman,  then  the 
commissioners  shall  not  take  her  acknowledgment  until  they  are 
satisfied  that  such  provision  has  been  actually  made  by  some  deed  or 
writing  produced  to  them,  or  if  such  provision  shall  not  have  been 
actually  made  before,  then  the  commissioners  shall  require  the  terms 
of  such  intended  provision  to  be  shortly  reduced  into  writing,  and 
shall  verify  the  same  by  their  signatures  in  the  margin,  at  the  foot, 
or  at  the  back  thereof. 

"  And  it  is  hereby  purtheb  obdebed,  that  the  affidavit 
verifying  the  certificate  to  be  made  pursuant  to  the  said  act,  and 
which  certificate  shall  be  in  the  form  contained  in  the  said  act,  shall 
(except  in  such  cases  where  the  acknowledgment  shall  be  taken  else- 
where than  in  England,  Wales,  or  Berwick-upon-Tweed)  be  made 
by  some  practising  attorney  or  solicitor  of  one  of  the  courts  at  West- 
minster, or  of  one  of  the  Counties  Palatine  of  Lancaster  or  Durham, 
and  that  in  aU  cases  it  shall  be  deposed,  in  addition  to  the  verification 
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of  the  said  certificate^  that  the  deponent  (or  if  more  than  one  person 
join  in  the  affidavit,  that  one  or  more  of  the  deponents)  knew  the 
person  or  persons  making  such  acknowledgment;  and  that,  at  the 
time  of  making  such  acknowledgment,  the  person  or  persons  piaking 
the  same  was  or  were  of  full  age  and  competent  understanding ;  and 
that  one  at  least  of  the  commissioners  taking  such  acknowledgment 
to  the  best  of  his  (deponent's)  knowledge  and  belief  is  not  in  any 
manner  interested  in  the  transaction  giving  occasion  for  the  taking  of 
such  acknowledgment,  or  concerned  therein  as  attorney,  solicitor,  or 
agent,  or  as  clerk  to  any  attorney,  solicitor,  or  agent  so  interested  or 
concerned;  and  that  the  names  and  residences  of  the  said  com-* 
missioncrs,  and  also  the  place  or  places  where  such  acknowledgment 
or  acknowledgments  shall  be  taken,  shall  be  set  forth  in  such  affidavit : 
and  that  previously  to  such  acknowledgment  being  taken  the  depo- 
nent had  inquired  of  such  married  woman  (or  if  more  than  one,  of 
each  of  such  married  women)  whether  she  intended  to  give  up  her 
interest  in  the  estate  to  be  passed,  and  also  the  answer  given  thereto ; 
and  where  any  such  married  woman,  in  answer  to  such  inquiiy,  shall 
declare  that  she  intends  to  give  up  her  interest  without  any  provision, 
the  deponent  shall  state  that  he  has  no  reason  to  doubt  the  truth  of 
such  ^declaration,  and  he  verily  believes  the  same  to  be  true.  And 
where  any  provision  has  been  agreed  to  be  made,  the  deponent  shall 
state  that  the  same  has  been  made  by  deed  or  writing,  or,  if  not 
actually  made  before,  that  the  terms  of  the  intended  provision  have 
been  reduced  into  writing,  which  deed  or  writing  he  verily  believes 
has  been  produced  to  the  said  (Judge,  Master,  or)  commissioners. 

<<  And  it  is  hkbebt  further  ordered,  that  the  affidavit  shall 
state  the  parish  or  several  parishes,  or  place  or  several  places,  and  tlie 
county  and  counties  in  which  the  several  premises,  wherein  any  such 
married  woman  shall  appear  to  be  interested,  shall  by  deed  be  de- 
scribed to  be  situate. 

<'  And  it  is  hereby  further  ordered,  that  the  affidavit  shall 
be  in  the  form  hereunto  annexed,  subject  to  such  variations  as  tlie 
circumstances  of  the  case  shall  render  necessary,  or  such  affidavit 
shall  be  made,  where  it  is  found  convenient  by  one  of  the  said  com- 
missioners, with  such  variation  in  the  form  thereof  as  shall  be  neces^ 
sary  in  that  behalf,  {a) 

(n)  In  In  re  Scholcficld  (3  Scott,  657 ;     it  was  held  that  the  affidavit  may  b^ 
1  Biag.  N.  C.  293 ;  5  Dowl.  F.  C.  363),     mode  by  one  of  the  commiasioDers  who 
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"And  it  is  heredt  fubtheh  ordered,  that  the  certificates 
and  affidavits  verifying  the  siime  shall,  within  one  month  from  the 
making  the  acknowledgment,  be  delivered  to  the  proper  officer  ap- 
pointed under  the  said  act ;  and  that  the  officer  shall  not  after  th  at 
time  receive  the  same  without  the  direction  of  the  Court  or  a 
judge. 

"An1>  it  is  hereby  further  ordered,  that  the  fees  or 
charges  (a)  to  be  paid  for  the  copies  to  be  delivered  by  the  clerks  of 
the  peace  or  their  deputies,  or  by  the  officer  of  the  said  court,  and  for 
taking  acknowledgments  of  deeds,  and  for  examining  married  women, 
and  for  the  proceedings,  matters,  and  things  required  by  the  said  act 
to  be  had,  done,  and  executed  for  completing  and  giving  effect  to 
such  acknowledgments  and  examinations,  shall  be  as  follows :  — 


took  the  acknowledgment,  provided  he 
be  a  practising  attorney,  and  one  of  the 
commissioners  have  no  interest  in  the 
niTatr.  Tindal,  G.  J.,  observed  that 
there  could  be  little  doubt  but  that  the 
primary  intention  of  the  rules  was  that 
the  married  woman  should  have  the 
triple  security  of  the  two  commissioners 
and  another  professional  man.  It  was 
ai  first  contemplated  that  the  commis- 
sioners should  make  affidavit  of  the 
due  taking  of  the  acknOwledgtnent ; 
but  many  solicitors  of  eminence  being 
of  opinion  that  full  credence  ought  to 
be  given  to  the  commissioners*  certifi- 
cate, their  suggestion  was  attended  to* 
Some  inconvenience  being  found  to 
arise  from  a  third  party  being  required 
to  make  the  affidavit,  it  was  afterwards 
thought  better,  that,  where  convenient, 
ihe  affidavit  should  be  allowed  to  be 
made  by  one  of  the  commissioners. 

The  effect  of  this  decision  is,  that 
although  the  third  section  of  the  rules 
6f  Hil.  T.,  4  \y.  4.,  directs  that  the 
examination  of  the  married  woman 
shall  take  place  before  the  disinterested 
and  unconcerned  commissioner,  *'  sepa- 
rately and  apart  from  the  solicitor  can* 
eemed  in  the  transaction,"  yet,  where  the 
person  who  makes  the  affidavit  is  (as, 
it  seems,  he  now  may  be)  both  one  of 
ihe  commissioners  and  the  solicitor  con« 
ecmed  for  the  wife,  she  must  also  go 


through  the  ceremony  of  examination 
before  Aim,  to  enable  him  to  make  the 
required  affidavit.  The  sixth  section  of 
the  same  rules,  which  permits  the  affi- 
davit to  be  made  by  one  of  the  commis- 
sioners, allows  ^^  necessary  variations  to 
be  made  in  the  form  thereof: "  but  there 
is  nothing  to  warrant  a  deviation  in  any 
case  from  the  course  of  examination  pre- 
scribed by  the  third  section. 

One  difficulty  that  seems  to  arise  from 
this  cburse  is,  that,  inasmuch  as  the  certi- 
ficate is  not  required  to  state  that  tlte 
inquiries  mentioned  in  the  affidavit  have 
been  dulj  made  of  the  married  woman 
prior  to  the  taking  of  her  acknowledg- 
ment, there  is  nothing  upon  oath  to  sati:»fy 
the  Court  that  these  inquiries  have  been 
made,  except  the  statement  of  the  com- 
missioner who  is  concerned  as  the 
party's  solioitor;  the  very  person  who 
is  so  studiously  excluded  from  the  ex- 
amination. See  the  reporter's  note  to 
this  case,  3  Scott,  660. 

(a}  The  charges  for  taking  acknow- 
ledgments, &c.,  and  for  proceedings 
under  the  act,  have  been  held  not  to  be 
taxable  items  within  the  2  G.  2,  c.  23, 
the  deed  acknowledged  being  merely  a 
statutory  conveyance :  £!x  parte  Bran- 
son, 4  Scott,  539 ;  5  Dowl.  F.  Q.  623  ; 
Re  Branson,  3  Bing.  N.  C.  783.  Bu  t 
see  now  the  6  &  7  Vic.  c.  73.  sec.  37. 
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To  a  Judge  or  Master  for  taking  the  acknowledgment  of 
every  married  woman^  of  which  7«.  &d.  will  be  paid,  in 
the  case  of  a  judge,  to  his  derk,  and  the  residue  thereof 
will  be  paid  over  to  the  treasury ;  and. in  the  case  of  a 
Master,  the  whole  will  be  paid  over  to  the  treasury,  or 
the  fee  fund  account  of  the  Court  of  Chancery    -        -    1     6    8 

To  the  two  perpetual  commissioners  for  taking  the  ac- 
knowledgment of  every  married  wonoan,  when  ndt  re- 
quired to  go  further  than  a  mile  from  their  residence, 
being  135.  ^d.  for  each  commissioner  -        -        -        -     1     6    8 

To  each  commissioner,  when  required  to  go  more  than  one 
mile,  but  not  exceeding  three  miles,  besides  his  reason- 
able travelling  cxpences    -        -        -        -        -        -110 

To  each  commissioner,  where  the  distance  required  shall 
exceed  three  miles,  besides  his  reasonable  travelling 
cxpences  -        -        -        -        -        -        -        -220 

To  the  clerk  of  the  peace,  or  his  deputy,  for  every  search     0     10 

To  the  same,  for  every  copy  of  a  list  of  commissioners, 
provided  such  list  shall  not  exceed  the  number  of  100 
names     -        -        •*        -        -        -        -        •        -050 

To  the  same,  for  every  farther  complete  number  of  50 

names,  an  additional  -        -        -        -        -        -026 

To  the  oiBcer,  for  every  search      -        -        •«        -010 

To  the  same,  for  every  official  copy  of  the  certificate        -    0    2    6 

To  the  same,  for  every  official  copy  of  a  list  of  conmiis- 
sioners,  provided  such  Ibt  shall  not  exceed  the  number 
of  100  names  -        -        -        -        -        -        -        -060 

To  the  same,  for  every  further  complete  number  of  50 
names     -        -        -        -        -        -        -        -        -026 

To  the  same,  for  preparing  every  special  commission,  in- 
cluding a  fee  of  5s.  to  the  clerk  of  the  chief  justice,  oir 
other  judge  for  the  fiat      -        -        -        -        -        -0  15    0 

To  the  same,  for  examining  the  certificate  and  affidavit, 
and  filing  and  indexing  the  same,  as  required  by  the 
said  act  of  3rd  &  4th  Will.  4,  c.74-        -        -        -050 

"And  it  is  hereby  fubther  ordered,  that  the  fees  and 
charges  to .  be  paid  for  the  entries  of  deeds,  required  by  the  siud  act 
to  be  entered  on  the  court  rolls  of  manors,  and  for  the  indorsements 
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thereoib  and  for  taking  the  consents  of  the  protectors  of  settlements 
of  land  held  by  copy  of  court  roll,  where  such  consents  shall  not  be 
given  by  deed,  and  for  taking  surrenders,  by  which  dispositions  shall 
be  made  under  the  said  act  by  tenants  in  tail  of  lands  held  by  copy 
of  court  roll,  and  for  entries  of  such  surrenders,  or  the  memoranda 
thereof^  on  the  court  rolls,  shall  be  as  follows :  — 

£.   s.   d. 

For  the  indorsements  on  the  deed  of  the  memorandum  of 
production  and  memorandum  of  entry  on  court  rolls,  to 
be  signed  by  the  lord  steward  or  deputy  steward,  each 
indorsement  of  memorandum,  5«. ;  together       -         -    0     10    0 

For  the  entries  on  the  coUrt  rolls  of  deeds,  and  the  in- 
dorsements thereon,  at  per  folio  of  72  words       -        -    0      0     6 

For  taking  the  consent  of  each  protector  of  settlement  of 

lands    -        -        -         -        -        -        -        -        -0     13    4 

For  taking  the  surrender  by  each  tenant  in  tail  of  lands       0     13     4 

For  entries  of  such  surrenders,  or  the  memoranda  thereof, 
in  the  court  rolls,  at  per  folio  of  72  words  -        -    0      0    6 

N-  C.  TiNDAL. 

J.  A,  Pass. 

J.  B.  BOSANQUET. 

E.  H.  Alpebson." 


Form  of  Affidavit,  verifying  the  certificate  of  acknawledfftnent  taken 
in  pursuance  of  the  act  of  parliamenty  to  be  made  by  some  practising 
attorney  or  solicitor,  and  to  be  sworn  before  a  judge  of  t/ie  Court  of 
Common  JPIeaSf  or  a  commissioner  appointed  for  taking  affidavits  in 
the  said  Court 

In  the  Common  Fleas :  — 

A.  B.,  of  ^  in  the  of  ,  gentleman,  one 

of  the  attomies  [or  solicitors]  of  the  Court  of  ,  maketh  oath 

and  saith,  that  he  knows  the  wife  of  in  the  cer- 

tificate hereunto  annexed  mentioned,  and  that  the  acknowledgment 
therein  mentioned  was  made  by  the  said  ,  ,  and  the  certi- 

ficate signed  by  the  Judge  [or  Master,  or  by  A.  B,  of  &c.,  and  C.  D.  of 
&c,  the  commissioners]  in  the  said  certificate  mentioned,  on.  the  day 
and  year  therein  mentioned,  at  ,  in  the  of  , 
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in  the  presence  of  this  deponent,  and  that  at  the  time  of  making 
such  acknowledgment  the  said  was  of   full  age  and 

competent  understanding,  and  that  the  said  knew  the  said 

acknowledgment  was  intended  to  pass  her  estate  in  the  premises  re- 
specting which  such  acknowledgment  was  made.  [And  this  deponent 
further  saith,  that  to  the  best  of  this  deponent's  knowledge  and 
belief,  neither  of  the  said  commissioners  is  [or  the  said  A.  B.,  or  the 
said  C.  D.,  one  of  the  commissioners,  is  not]  in  any  manner  interested  in 
the  transaction  giving  occasion  for  such  acknowledgment,  or  concerned 
therein  as  attorney,  solicitor,  or  agent,  or  as  clerk  to  any  attorney, 
solicitor,  or  agent  so  interested  or  concerned.]  And  this  deponent 
further  saith,  that,  previous  to  the  said         n  [tlie  married  tooman] 

making  the  said  acknowledgment,  he  (this  deponent)  inquired  of  the 
said  [the  married  woman  ;  or,  if  more  than  one,  of  each  of 

them  the  said  and  [the  married  toomen]]  whether 

she  intended  to  give  up  her  interest  In  the  estates  in  respect  of  which 
such  acknowledgment  was  taken  without  having  any  provision  made 
for  her  in  lieu  of,  or  in  return  for,  or  in  consequence  of  her  so  giving 
up  her  interest  in  such  estates,  and  that  in  answer  to  such  inquiry 
the  said  [the  married  woman]  declared  that  she  did  intend 

to  give  up  her  interest  in  the  said  estates,  without  having  any  pro- 
vision made  for  her  in  lieu  of,  or  in  return  for,  or  in  consequence  of 
her  so  giving  up  such  her  interest ;  of  which  declaration  of  the  said 
[the  married  woman]  this  deponent  has  no  reason  to  doubt 
the  truth,  and  verily  believes  the  same  to  be  true,  [or  declared  that  a 
provision  was  to  be  made  for  her  in  consequence  of  her  giving  up 
such  her  interest  in  the  said  estates.]  And  this  deponent  lastly  saith, 
that  before  her  acknowledgment  was  so  taken  he  was  satisfied,  and 
does  now  verily  believe  that  such  provision  has  been  made  by  deed  or 
writing,  or  that  the  terms  thereof  have  been  reduced  into  writing, 
and  that  such  deed  or  writing  has  been  produced  to  the  said  Judge 
[Master,  or  commissioners].  And  lastly,  this  deponent  saith,  that  it 
appears  by  the  deed  acknowledged  by  the  said  [the  married 

tooman]  that  the  premises  wherein  she  is  stated  to  be  interested  are 
described  to  be  in  the  parish  or  place  of  [or  parishes  or 

places  of  and  ],  in  the  county  of 

[or  counties  of  ,  as  the  ease  may  be]. 

Sworn,  &c 

N.  B.  —  When  the  whole  oi  the  facts  cannot  be  spoken  to  by  one 
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deponent,  variations  may  be  made  to  enable  more  than  one  deponent 
to  state  their  respective  parts  of  the  affidavit. 


The  following  additional  orders  were  made  in  Trinity  Term, 
1834 :  — 

"  It  is  ordered,  that  from  and  after  the  last  day  of  this  term, 
where  such  parts  of  the  affidavit  verifying  the  certificate  of  acknow- 
ledgment, taken  in  pursuance  of  the  late  act  of  parliament  respecting 
fines  and  recoveries,  as  state  *  the  dej^nent's  knowledge  of  the  party 
making  the  acknowledgment,  and  her  being  of  full  age,'  cannot  be 
deposed  to  by  a  commissioner,  or  by  an  attorney  or  solicitor,  the 
same  may  be  deposed  to  by  some  other  person,  whom  the  person 
before  whom  the  affidavit  shall  be  made  shall  consider  competent  so 
to  do. 

"  And  it  is  further  ordered,  that  where  more  than  one 
married  woman  shall  at  the  same  time  acknowledge  the  same  deed, 
respecting  the  same  property,  the  fees  directed  by  the  said  rules  to 
be  taken  shall  be  taken  for  the  first  acknowledgment  only. 

•*  And  the  fees  to  be  taken  for  the  other  acknowledgment  or 
acknowledgments,  how  many  soever  the  same  may  be,  shall  be  one- 
half  of  the  original  fees,  and  so  ako  where  the  same  married  woman 
shall  at  the  same  time  acknowledge  more  than  one  deed  respecting 
the  same  property. 

'<  And  where  in  either  of  the  above  cases  there  shall  be  more  than 
one  acknowledgment,  all  such  acknowledgments  may  be  included  in 
one  certificate  and  affidavit. 

*'  In  every  case  the  acknowledgment  of  a  lease  and  release  shall 
be  considered  and  paid  for  as  one  acknowledgment*  only. 

N.  C.  TiNDAL.       S.  Gaselee. 

J.  A.  Park.  J.  B.  Bosanquet.**  («) 


The  general  rules  of  Hil.  T.  do  not  direct  how  certificates  of  ac- 
knowledgment taken  under  special  commissions  are  to  be  verified. 

(a)  As  to  these  provisions,  the  policy  seq,  5th  ed. ;  a  work  which  is  probably 

of  which  appears  in  many  respects  to  in  the  hands  of  most  practitioners,  and 

be  very  qoesUonable,  see  Mr.  Hayes's  where  the  forms    of   the   proceedings 

observations,  2  Hayes  Convey.  219,  et  under  the  act  will  be  found. 

VOL.  II.  L  L 
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The  practice  as  to  those  taken  abroad  appears  to  be  regulated  by  the 
practice  which  prevailed  in  the  Court  of  Common  Pleas,  under  the 
rule  of  the  Court  of  Hil.  T.  14  G.  3.  relating  to  common  recoveries, 
(which  was  extended  to  the  case  of  fines  levied  abroad :  1  Taunt  144.) 
by  which  it  is  ordered  *'that  if  the  party  or  parties  shall  be  in 
Ireland,  or  in  any  other  part  or  parts  beyond  seas,  then  the  aflidavit 
or  affidavits  shall  be  made  by  one  of  the  commissioners  who  hath 
taken  the  acknowledgment  of  the  warrant  or  warrants  of  attorney, 
and  shall  be  sworn  either  before  some  person  duly  authorised  to  take 
affidavits  in  this  Court,  or  before  some  magistrate  of  the  place  where 
such  acknowledgment  shall  be  taken,  having  authority  to  administer 
an  oath,  and  in  the  presence  of  a  public  notary,  which  notary  shall 
also  certify  in  writing,  under  his  hand  and  seal,  as  well  the  due 
administering  of  this  oath,  as  also  the  name,  signature,  and  oflSoe  of 
the  magistrate  administering  the  same." 

It  has  been  held  that  the  6  G.  4.  c  87.  s.  20,  which  authorises  a 
British  consul  at  a  foreign  port  to  administer  oaths,  &c,  does  not 
give  such  consul  power  to  act  in  cases  of  this  nature,  where  there  is 
a  native  authority  to  administer  the  oath,  (a) 

But  where  it  appears  that  the  British  consul  can  administer  an 
oath  abroad  by  the  laws  of  the  place  (as  is  the  case  at  Madeira), 
which  fact  is  duly  authenticated  by  a  certificate  of  a  public  notary, 
the  certificate  and  other  documents  sworn  before  him  will  be  received 
by  the  Court,  (b) 

It  seems  that  notaries  public  are  authorised  to  take  affidavits  in 
America,  (c) 

In  Davy  to  Maltwood  (<f),  an  affidavit  made  in  Russia  before  the 
British  consul  was  held  sufficient,  it  having  been  stated,  in  a 
notarial  certificate  made  in  a  former  case,  that  the  laws  of  Russia  do 
not  grant  authority  to  any  magistrate  to  administer  oaths  to  any 
person  whatsoever. 

In  another  case  (e)  the  Court  allowed  the  acknowledgment  to  be 
filed,  the  affidavit  verifying  the  certificate  being  sworn  before  the 
minister  of  the  British  chapel  at  Moscow,  it  being  sworn  by  the 
secretary   of  the   Russian  Company  that  that  person  was  in   the 

(a)  /n  r«  Eady,  6  Dowl.  P.  C.  615.  (d)  2  Man.    &    G.   424;    S.  C.  ex 

(b)  Ex  parte  Hutchinson,  17  Law  J.  parte  Bajley,  2  Scott,  N.  R.  523 ;  re 
N.  S.  C.  P.  111.  Daly,  9  Dowl.  P.  C.  380. 

(c)  Ex  parte  Mann,  5  Bing.  N.  C.  (e)  In  re  Rckersgill,  6  Man.  &  G. 
226;  7  Scott,  142.    But  see  Anon.  3  250;  6  Soott,  N.  R.  631. 

Jur.  125. 
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habit  of  administeriDg  oaths  to  British  subjects  there,  and  it  being 
certified  by  two  merchants  resident  at  Moscow  that  there  is  no 
English  notary  public,  or  British  consul  or  vice-consul,  witliin  four 
hundred  miles  of  that  city. 

So  in  a  later  case  (a)  the  acknowledgment  was  permitted  to  be 
filed,  when  the  affidavit  was  sworn  before  "  the  Provisional  British 
consul  for  the  Society  Islands,"  it  appearing  that  there  was  no 
notary  or  any  other  official  person,  before  whom  it  could  have  been 
sworn,  within  many  hundred  miles. 

The  description  and  certificate  must  show  that  the  affidavit  was 
sworn  before  a  properly  constituted  authority.  Accordingly,  the 
Court  has  refused  to  allow  an  affidavit  and  notarial  certificate  to  be 
filed,  the  affidavit  purporting  to  be  sworn  before  one  "  G.,  a  com- 
missioner for  taking  affidavits  in  the  Court  of  Queen's  Bench, 
Canada  West,"  and  the  notary  certifying  him  to  be  a  commissioner 
of  that  Court,  and,  a$  such,  qualified  to  administer  the  oaths.  (6) 

The  certificate  of  a  notary  public  will  be  dispensed  with  where  it 
cannot  be  procured. 

Thus,  upon  an  acknowledgment  taken  in  a  township  in  Penn- 
sylvania, the  Court,  in  lieu  of  a  notarial  certificate,  received  a 
certificate  of  an  officer  describing  himself  as  ^^  the  prothonotary  and 
clerk  of  the  Court  of  Common  Pleas  in  and  for  centre  county 
Pennsylvania;"  it  being  sworn  that  there  was  no  notary  public 
within  eighty  miles  of  the  place,  (c) 

In  a  late  case  (^,  the  wife's  acknowledgment  was  taken  before  com- 
missioners in  India,  and  an  affidavit  to  that  effect  was  sworn  before  a 
magistrate  having  competent  authority.  A  person  describing  himself 
as  ^^  Major-General "  certified  that  the  affidavit  had  been  so  sworn, 
and  that  the  authority  was  competent,  and  stated  that  there  was  no 
notary  at  the  place.  On  affidavits  of  the  general's  handwriting  and 
rank  the  Court  held  the  certificate  sufficient. 

A  British  consul  has,  under  the  6  G.  4.  c.  87.  s.  20,  the  same 
powers  as  a  notary  public  to  certify  that  the  affidavit  in  support  of 
the  certificate  was  sworn  before  a  commissioner  duly  appointed,  {e) 

Where  an  affidavit  made  in  Pennsylvania  varied  in  its  title  and 

(a)  In  re  Darling,  2  C.  B.  347.  (d)  In  re  Daly,  17  Law  J.  N.  S.  C. 

(6)  In  re  Street,  2  C.  B.  364.  P.  1. 

(c)  Re  Way  and  Campbell,  6  Man.         (e)  'In    re    Barber,    2    Bing.    N.  C, 
&  G.  1046  ;  7  Scott,  929;  1  Dowl.  &  L.     268  ;  2  Scott,  437. 
P.  C.  250. 

L  L  2 
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commcncement  from  the  form  prescribed  by  the  rule  of  H.  T.  4  W.  4., 
the  affidavit  being  one  upon  which  perjury  could  be  assigned,  the  ac- 
knowledgment was  allowed  to  pass,  (a) 

Where  an  acknowledgment  was  taken  at  Philadelphia,  but  the 
affidavit  did  not  name  the  place  where  it  was  taken,  it  was  received, 
the  rule  that  it  must  be  stated  where  the  acknowledgment  was  taken 
applying  only  to  England,  where  the  commissioners  are  appointed  to 
act  for  certain  districts,  it  being  there  material  to  show  that  the 
acknowledgment  was  taken  before  the  proper  commissioners,  (b) 

Where  the  certificate  of  acknowledgment  of  a  married  woman  to 
bar  her  dawer^  taken  under  a  special  commission,  was  verified  by  an 
affidavit  written  on  paper,  contrary  to  the  usual  practice  of  the  court, 
by  which  such  documents  are  required  to  be  on  parchment,  it  was 
held  that  the  affidavit  and  other  documents  might  be  received  and 
filed,  the  Court  considering  it  not  so  necessary  that  the  affidavit  should 
be  on  parchment,  where  merely  dower  was  barred,  as  where  the 
estate  in  fee  was  passed,  (c) 

^Vhere  the  acknowledgment  is  taken  by  a  spedal  conunission,  the 
affidavit  may  be  filed  subsequently  to  the  filing  of  the  certificate,  (d) 

The  affidavit  may  be  made  in  a  foreign  language,  if  it  is  translated, 
and  the  translation  verified,  and  the  oath  may  be  administered  in  a 
foreign  language,  if  it  is  translated  by  an  interpreter  to  the  depo- 
nent, (e) 

The  foreign  affidavit  will  be  the  proper  one  to  be  filed.  (/) 

An  affidavit  signed  by  the  judge  of  the  country,  but  not  by  the 
deponent,  has  been  held  sufficient,  the  judge's  signature  being  verified, 
and  on  an  affidavit  that  such  is  the  practice  in  Germany.  (^) 

In  Warburton  to  Warburton  (A),  the  Court  permitted  a  certificate 
of  an  acknowledgment  taken  in  the  Presidency  of  Madras  to  be  filed, 
though  the  affidavit,  to  excuse  the  want  of  a  notarial  certificate 
(which  was  sworn  by  one  of  the  commissioners  taking  the  acknow- 
ledgment, and  was  in  other  respects  sufficient),  erroneously  stated 
that  the  affidavit  verifying  the  certificate  was  sworn  by  the  other  com- 
missioner, when,   in   fact,  it*  was  sworn  by  the  deponent  himself. 

(a)  In  re  Shaw,  6  Man.  &  G.  236 ;  (/)  Re  Birch,  6  Scott,  185 ;  4  Bing. 
3  Scott,  N.  R.  G47  ;  9  Dowl.  P.  C.  839.  N.  C.  394. 

(b)  Re  Shufflebottom,  6  Scott,  898.  (g)  In  re  Eady,  tc^t  sup.:  seereBircfa, 

(c)  Ex  parte  Carr,  17  Law  J.  N.  S.  ubi  gup. 

C.  P  107.  (h)  3  Man.  &  G.  633 ;  S.  C.  re  Taylor, 

(d)  Anon.  1  Scott,  52.  4  Scott,  N.  R.  328. 

(e)  In  re  Ead/,  6  Dowl.  P.  C.  615. 
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The  order  which  requires  the  affidavit  verifying  the  certificate  to 
be  made  by  a  practising  attorney  or  solicitor,  contains  an  exception 
of  cases  where  the  acknowledgment  is  taken  ^^  elsewhere  than  in 
England,  Wales,  or  Berwick-upon-Tweed.'*  Indeed  it  would  be 
impossible  in  such  cases  strictly  to  comply  with  the  rule. 

An  affidavit  made  in  Germany,  by  a  notary  public,  has  accordingly 
been  received,  (a) 


No.  XI. 

On  the  Extent  of  the  Liability  of  a  Feme  Cover  fs  separate  Estate  to  her 
Debts  and  Engagements.     By  Mr.  Jacob,  {li) 

The  case  of  Hulme  v.  Tenant  has  been  followed  by  Heatly  v. 
Thomas,  15  Ves.  596,  where  a  bond  given  by  a  feme  covert  was 
held  a  charge  upon  her  separate  estate ;  and  by  BuUpin  v.  Clarke, 
17  Yes.  305,  and  Stuart  v.  Kirkwall,  3  Madd.  387,  where  the  same 
decision  was  made  with  respect  to  promissory  notes.  These  cases 
may  be  considered  as  establishing,  that  the  separate  estate  of  a 
married  woman  is  liable  to  debts,  for  which  she  has  given  a  written 
security.  The  cases  do  not,  however,  entirely  agree  as  to  the  prin- 
ciple upon  which  this  liability  is  founded. 

In  Hulme  v.  Tenant,  Lord  Thurlow  proceeded  upon  the  general 
principle,  that  a  feme  covert  acting  with  respect  to  her  separate 
property,  was  competent  to  act  in  all  respects  as  if  she  were  a  feme 
sole.  K  she  had  by  instrument  contracted,  that  this  or  that  portion 
of  her  separate  estate  should  be  disposed  of  in  this  or  that  way,  she 
and  her  trustees  might  be  decreed  to  make  that  disposition ;  but  if 
she  entered  into  an  engagement  which  would  make  a  feme  sole  per- 
sonally liable,  such  general  engagement  entered  into  by  a  feme  covert 
would  not  bind  her  as  such.  The  determined  cases,  however,  seemed 
to  go  thus  far,  that  the  general  engagement  of  the  wife  should  ope- 
rate upon  her  personal  property,  and  the  rents  and  profits  of  her  real 
estate,  (c)     In  giving  judgment  he  observed  that  he  had  no  doubt 

(a)  In  re  Pearsall,  2  Scott,  N.  R.  vol.  ii.  p.  241  of  his  edition  of  Roper. 
188  ;  9  Dowl.  P.  C.  46. ;  S.  C.  Pearsall  to  The  notes  have  been  added  by  the 
Pearsall,  1  Man.  &  G.  973.  present  writer. 

(ft)  Vide mprd^yohU.  p. 252.  These  (c)  See  Aylett  c.  Ashton,  1  M.  &  C. 
rcmai'ks  formed  a  note  by  Mr.  Jacob  to     112. 

LL  3 
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about  thi8  principle,  tliat  if  a  Court  of  Equity  said  that  a  feme  covert 
might  have  a  separate  estate,  the  Court  would  bind  her  to  the  whole 
extent  as  to  making  that  estate  liable  to  her  own  engagements ;  as, 
for  instance,  for  payment  of  debts,  &c. 

Lord  Thurlow  here  treated  the  Ifability  to  general  engagements  as 
a  necessary  incident  to  separate  estate,  arising  from  the  capacity  of 
contracting  which  the  possession  of  a  separate  estate  confers ;  the  only 
diflSculty  he  felt  was  as  to  the  mode  in  which  execution  was  to  be 
given  to  enforce  the  demand.  The  same  view  of  the  general  liability 
of  separate  estate  to  debts  appears  to  have  been  taken  in  several  other 
cases.  See  Peacock  r.  Monk,  2  Ves.  Sen.  193.  Lillia  v.  Airey, 
1  Ves.  Jun.  277.  Norton  v.  Turvill,  2  P.  W.  144.  (a)  In  this  view, 
it  was  not  necessary  to  consider  the  security  given  for  the  debt,  as 
an  appointment  or  assignment  intended  to  attach  specifically  on 
the  property ;  the  principles  laid  down  in  Hulme  v.  Tenant  apply 
equally  to  every  contract,  whether  in  writing  or  merely  verbal.  The 
suit  in  Equity  was  looked  upon  only  as  a  process  for  recovering  a 
general  debt,  in  which  execution  was  to  issue  against  a  particular 
species  of  property. 

One  diflSculty,  however,  occurs  in  the  reasoning  which  led  to  this 
conclusion.  The  possession  of  separate  property  was  said  to  enable 
a  feme  covert  to  act  as  a  feme  sole  in  respect  of  that  property.  It 
did  not  however  follow  that  the  disability  of  coverture  was  so  far 
removed,  as  to  give  her  a  capacity  of  contracting  generally,  in  mat- 
ters not  connected  with  her  separate  estate.  For  this  reason  it  was 
diflScult  to  support  the  principle  of  holding  the  wife's  separate  pro- 
perty liable  to  her  engagements,  unless  it  appeared  that  such  en- 
gagements were  formed  with  reference  to  that  property,  and  that 
the  person  contracting  with  her,  contracted  with  her  ^^  not  as  a  mar- 
ried woman  merely,  but  as  a  married  woman  having  separate  estate." 
9  Yes.  498.  The  subsequent  authorities  seem  to  have  narrowed  the 
liability  to  this  extent,  confining  it  to  cases  where  the  contract  is 
entered  into  with  an  intention  (either  real  or  presumed)  of  aflTecting 
the  separate  estate,  and  holding  it  to  be  specifically  liable  on  the 
ground  of  that  intention.  (6) 

(a)  See  also  Owens  r.  Dickenson,  1         (J)  Wainwrigbt  v,  Hardisty,  2  Bear. 
Cr.  &  P.  54,  where  Lord  Thurlow's  ob-     365  :  Crosby  v.  Church,  3  Beav.  485  : 
Bcrvations  were  cited  with  approbation     TuUett  r.  Armstrong,  4  Beav.  322. 
by  Lord  Cottenham :  see  also  Murray 
V.  Barlee,  cited  p.  251,  aide. 
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In  Bolton  v.  Williams^  2  Yea  Jun.  150^  Lord  Loughborough^  ad- 
verting to  the  cases  where  the  separate  property  of  a  feme  covert  had 
been  held  liable  to  a  security  given  by  her,  said  that  the  Court  had 
there  considered  it  as  operating  as  an  appointment  of  her  separate 
property,  and  intimated  that  a  general  creditor  could  not  have  it  ap- 
plied in  satisfaction  of  his  debt.  So  also  Lord  Eldon,  in  speaking 
of  Huhne  v.  Tenant^  took  a  different  view  of  that  case  from  that 
which,  according  to  the  report,  was  taken  by  Lord  Thurlow,  con- 
dderlng  it  as  depending  on  the  supposition  that  the  wife  intended 
to  charge  her  separate  property,  and  as  deciding  that  the  execution 
of  the  instrument  was  a  sufficient  indication  of  that  intention.  See 
8  Yes.  175:  9  Yes.  493.  497 :  11  Yes.  225.  The  same  principle 
has  been  explicitly  stated  by  the  Yice-Chancellor.  In  Stuart  v, 
Kirkwall,  3  Madd.  389,  his  Honour  observed,  ^^  that  a  feme  covert 
being  incapable  of  contract,  this  Court  cannot  subject  her  separate 
property  to  general  demands ;  but  that,  as  incident  to  the  power 
of  enjoyment  of  separate  property,  she  has  a  power  to  appoint  it,  and 
that  this  Court  will  consider  a  security  executed  by  her  as  an  appoint- 
ment pro  tanto  of  her  separate  estate."  In  such  cases  the  security 
is  implied  to  be  an  execution  of  her  power  to  charge  the  property. 
3  Madd.  94.     See  Aguilar  v.  Aguilar,  5  Madd.  414.  (a) 

This  rule  of  holding  that  a  general  security  executed  by  a  married 
woman,  purporting  only  to  create  a  personal  demand,  and  not  re- 
ferring to  her  separate  property,  is  intended  as  an  appointment  of 
that  property,  or  a  charge  upon  it,  has  often  been  remarked  upon  as 
a  strong  instance  of  implication,  founded  more  upon  a  desire  to  do 
justice,  than  upon  any  satisfactory  reasoning.  The  only  ai*gument 
in  its  favour  seems  to  be,  that  the  security  must  be  supposed  to  have 
been  executed  with  the  intention  that  it  should  operate  in  some  way, 
and  that  it  can  have  no  operation  except  as  against  the  separate  es- 
tate. See  Lord  Redesdale's  observations  in  2  Sch.  &  Lef.  264.  {b) 
It  might  (perhaps  with  equal  justice)  be  contended  that  all  the  pecu- 
niary engagements  of  a  feme  covert  should  be  considered  as  having 

(a)  So  in  Field  v.  Sowle,  4  Russ.  to  the  execution  of  a  power,  although, 

112,  it  was  said  that  the  Court  acts  what  it  is,  it  is  not  easy  to  define: 

upon  the  security  of  the  wife,  not  as  an  Owens  v,  Dickenson,  1  Cr.  &  Ph.  53. ; 

agreement  to  charge  her  separate  pro-  see  also  Murray  v.  Barlee,  3  M.  &  K. 

perty,  but  as  an  equitable  appointment.  223. 

But,  as  Lord  Cottenham  remarked,  in  a         (6)  And  see  Wainwright  ».  Hardisty, 

late  case,  there  is  nothing  in  such  a  2  Beav.  365  :  Crosby  ©.  Church,  3  Beav. 

transaction  which  has  any  resemblance  485 :  Tullett  &.  Armstrong,  4  Beav.  322. 

L  L  4 
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been  formed  with  reference  to  her  separate  estate,  as  she  has  no  other 
means  of  satisfying  them. 

It  seems  to  be  at  present  unsettled  whether  the  separate  estate 
-will  be  rendered  liable  by  a  contract  expressed  in  a  memorandum  or 
t)ther  document,  not  referring  to  the  property,  and  not  purporting  to 
be  a  security  for  money.     According  to  the  late  cases  the  question 
would   be,  whether  the  intention  of  affecting  the   separate  estate, 
which  is  implied  from  the  execution  of  a  bond  or  other  security,  is 
also  to  be  implied  from  written  instruments  of  other  descriptions. 
A  point  of  this  kind  arose  in  Francis  r.  Wigzell,  1  Madd.  258,  on  a 
bill  against  a  husband  and  wife,  for  the  specific  performance  of  an 
agreement  entered  into  by  them  for  the  purchase  of  an  estate.     The 
Vice-Chancellor  (Sir  T.  Plumcr)  observed,  that  in  order  to  render 
the  wife  liable,  it  was  necessary  to  show  that  she  had  a  separate 
estate,  and   that  she  had  contracted  in   respect  of  it.      The   case 
was  decided  on  the  ground  that  the  bill  was  filed  against  the  hus- 
band  and  wife   only,  and  was  not  framed  with  a  view  to  a  decree 
against   the    wife's   trustees,   the  only  mode  of  affecting   separate 
estate. 

The  extent  to  wliich  separate  property  may  be  subjected  to  the 
demands  of  creditors,  claiming  under  parol  agreements,  has  not  been 
determined.     If  the  separate  property  consists  of  land  (as  in  Clark 
V.  Miller,  2  Atk.  379)  it  will  of  course  not  be  liable.     But  if  it  con- 
sists of  personalty,  and  the  feme  covert  has  verbally  agreed  that  part 
of  it  shall  be  appropriated  to  payment  of  a  debt,  there  seems  to  be  no 
objection  to  holding  that  this  agreement  constitutes  a  lien.     If,  how- 
ever, the  verbal  agreement  be  made  without  reference  to  the  separate 
estate,  it  falls  under  the  head  of  those  general  engagements  which, 
according  to  the  late  cases,  are  not  binding.     But  there  may  perhaps 
be  cases,  where,  without  evidence  of  an  express  promise  by  the  feme 
covert  to  pay  out  of  her  separate  estate,  the  circumstances  may  prove 
that  that  was  in  fact  the  nature  of  the  agreement  or  understanding 
between  her  and  the  person  with  whom  she  has  contracted.     Thus, 
if  a  married  woman  be  known  to  be  living  upon  separate  property 
and  apart  from  her  husband,  it  is  generally  inferred  that  her  dealings 
with  tradesmen  and  others  who  trust  her  take  place  on  the  credit  of 
this  property.    (See  ante,  110.  Note.   And  post,  chap.  22.  Sec  4.)  (a) 
And  hence  such  contracts  might  perhaps  be  considered  in  the  some 

(a)  The  authorities  here  referred  to  will  be  found  snpra^  chap.  22.  sec.  3. 
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light  as  if  the  separate  estate  were  expressly  referred  to  as  the  fund 
for  payment. 

In  two  instances  (Anon.  18  Ves.  258  :  Gregory  r.  Lockyer, 
6  Madd.  90),  decrees  were  made  for  payment  of  the  debts  of  married 
women  out  of  their  separate  estates^  after  their  deaths :  but  it  does 
not  appear  whether  they  proceeded  upon  the  notion  of  the  property 
being  liable  generally,  or  whether  they  turned  upon  other  circum- 
stances :  the  debts  might  have  been  charged  on  the  property  by  her 
will,  or  the  decrees  might  have  been  intended  to  leave  the  question 
of  the  extent  of  the  liability  open  for  discussion,  when  the  circum- 
stances under  which  the  different  debts  were  contracted  should  be 
ascertained.  The  death  of  the  wife  could  not  on  principle  make 
any  difference.  In  Court  v.  Jeffrey,  1  Sim.  &  Stu.  106,  the  Vice* 
Chancellor  distinguished  between  the  administration  of  assets  in 
ordinary  cases  and  the  administration  of  the  separate  estate  of  a 
deceased  married  woman,  on  the  ground  that  in  the  latter  case  the 
interest  of  the  legatees  could  not  be  defeated  by  debts. 

In  Clinton  v.  Willis,  Rolls,  15  Dec  1820  (cited  Sugden  on 
Powers,  115)  (a),  a  similar  decree  had  been  made  by  consent  or 
agreement  between  the  parties.  A  question  was  raised  whether  the 
Master  ought  to  have  allowed  debts  not  secured  by  any  written 
instruments.  The  report  had  been  confirmed,  and  the  Master  of  the 
Bolls  (Sir  T.  Plumer)  therefore  said  that  the  objection  came  too  late; 
but  his  opinion  appeared  to  incline  against  it ;  he  asked  why  a  verbal 
direction  should  not  be  sufficient  ?  (b) 

In  Gregory  v.  Lockyer,  the  decree  also  directed  the  payment  of 
the  wife's  funeral  expenses  out  of  her  separate  estate ;  but  the  Vice- 
Chancellor  expressed  a  doubt  whether  the  husband  was  intitled  to 
throw  these  expenses  on  the  fund.  In  Bertie  v.  Lord  Chesterfield, 
9  Mod.  31,  it  was  decided  that  the  husband  was  bound  to  pay  the 
expenses  of  the  wife's  funeral,  though  the  latter  had  a  settlement  of 
separate  maintenance,  with  power  to  make  a  will,  by  which  she  had 
disposed  of  some  property  in  legacies. 


(a)  1  Sug.  Pow.  206  n.,  7  th  ed. 

(b)  In  Owens  p,  Dickenson,  1  Cr.  & 
Ph.  55,  where  the  wife  had  by  will 
charged  her  separate  property  with  the 
payment  of  her  debts,  Lord  Cottenham 
remarked  that  it  seemed  strange  that 
there  shouUl  be  any  difference  between 
a  contract  in  writing,  when  no  statute 


required  it,  and  a  verbal  promise  to  pay. 
It  was  an  artificial  distinction  not  re- 
cognised in  any  other  case.  However, 
he  did  not  decide  the  point,  but  referred 
it  to  the  Master  to  inquire  what  debts 
there  were  to  be  paid  under  the  pro- 
visions of  the  will,  with  liberty  to  state 
special  circumstances. 
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The  different  principles  upon  which  the  liability  of  separate  estate 
to  debts  has  been  supported,  lead  to  some  practical  results,  materially 
different. 

In  the  case  referred  to  above,  which  is  shortly  reported  in  18  Ves. 
258,  it  appears  to  have  been  held  that  in  the  administration  of  sepa- 
rate estate  amongst  creditors,  all  were  to  come  in  pari  passu,  and  it 
is  plain  that  this  must  be  the  course  of  administration,  if  the  prin- 
ciple be  that  the  separate  property  of  a  feme  covert  is  liable  to  her 
debts  generally,  and  that  her  contracts  are  for  this  purpose  looked 
upon  as  the  contracts  of  a  feme  sole.  But  if  the  principle  be 
(according  to  the  later  cases)  that  the  separate  property  of  a  feme 
covert  is  liable  only  to  contracts  made  with  the  intention  of  affecting 
that  property,  and  that  a  security  executed  by  her  operates  as  any 
appointment  or  charge  creating  a  lien,  it  seems  to  follow  that  if 
there  be  several  creditors  claiming  under  such  securities,  the  ordi- 
nary rules  applicable  to  specific  incumbrancers  ought  to  be  applied 
to  them,  and  that  they  are  therefore  to  be  paid  according  to  their 
priorities  in  point  of  time.  On  the  same  principle  a  creditor  by 
bond  or  promissory  note,  having  a  specific  lien  on  the  fund,  would 
(in  the  absence  of  any  special  circumstances)  prevail  over  a  subse- 
quent purchaser,  to  whom  the  whole  fund  has  been  appointed  or 
assigned. 

In  Nantes  v.  Corrock,  9  Ves.  182,  it  was  alleged  that  the  de- 
fendant, a  feme  covert,  had,  while  in  the  service  of  the  plaintiff's 
testator,  received  monies  on  his  account,  and  appropriated  part  to 
her  own  use,  and  one  of  the  objects  of  the  suit  was  to  have  an 
account  of  her  receipts  and  expenditure,  in  order  that  the  balance 
might  be  paid  out  of  her  separate  estate  consisting  of  stock ;  but 
the  Lord  Chancellor  refused  this  part  of  the  relief  prayed,  on  the 
ground  that  stock  is  by  law  exempt  from  execution  and  seques- 
tration, and  is  therefore  not  liable,  except  at  the  suit  of  persons 
showing  a  lien  upon  it.  For  the  same  reason  it  will  follow  that 
stock  settled  to  the  separate  use  of  a  married  woman,  cannot  during 
her  life  be  rendered  liable  to  creditors,  if  their  demands  be  considered 
as  general  debts  merely.  This  difficulty,  however,  will  not  exist 
with  respect  to  debts  due  on  bonds  or  other  securities,  if  the 
principle  be  that  they  operate  by  way  of  appointment  or  charge, 
giving  a  lien  on  the  fund. 

The  above  remarks  apply  to  the  liability  of  separate  estate  to 
express   contracts.     With  respect  to  other  demands   arising   from 
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Circumstances^  under  which  an  implied  contract  would  be  raised  at 
law^  it  has  been  settled  by  Bolton  v.  Williams,  and  Jones  r.  Harris, 
cited  suproy  that  they  do  not  attach  on  separate  estate :  those  cases 
were  followed  in  Aguilar  v.  Aguilar,  5  Madd.  414.  If,  however, 
property  has  been  fraudulently  acquired  by  a  feme  covert,  and  trans- 
ferred to  trustees  for  her  separate  use,  the  parties  intitled  may 
follow  it,  and  recover  it  from  the  trustees,  if  still  in  their  hands. 
Greatley  v.  Noble,  3  Madd.  79.  But  it  seems  from  this  case  that 
her  separate  estate  would  not  be  liable  to  answer  for  the  property 
acquired  by  the  fraud,  unless  identified  and  traced  into  the  hands  of 
her  trustees.     On  this  question  see  Nantes  v,  Corrock,  uL  sup. 


No.  XII. 

Objections  to  the  Legality  of  Deeds  of  Separation  considered.    By 

Mr,  Jacob,  (a) 

It  has  been  observed  that  the  legal  effect  of  contracts  relative  to 
separation  has  been  considerably  narrowed.  In  several  modem  cases 
opinions  have  been  expressed,  that  such  contracts  are  so  much  at 
variance  with  the  policy  of  the  law  which  fixes  the  duties  of  domestic 
life,  that  it  would  be  more  consistent  with  sound  legal  principle  not 
to  allow  their  operation,  even  in  its  present  qualified  extent.  2  Bos. 
&  Pull.  107 :  8  T.  R.  546 :  11  Ves.  537  :  3  Mer.  268 :  Westmeath 
t;.  Westmeath,  Jac.  126. 

In  considering  this  question,  high  as  the  authority  of  these  opinions 
is,  some  doubt  arises  from  contrasting  them  with  those  which  pre- 
viously prevailed,  and  from  observing  that  this  view  of  the  nature  of 
the  agreements  in  question  docs  not  appear  to  have  suggested  itself 
to  the  Courts  until  a  very  late  period.  The  case  of  Beard  v,  Webb, 
2  Bos.  &  Pull.  93,  seems  to  be  the  first  in  which  it  was  intimated 
that  such  agreements  ought  to  be  deemed  contrary  to  the  policy  of 
the  law.  In  Legard  v.  Johnson,  the  objection  turned  on  different 
grounds.  Before  that  time  the  legality  of  deeds  of  separation  was 
constantly  recognised,  apparently  without  a  suspicion  of  their  being 
open  to  any  moral  or  legal  objection.  Some  favour  even  had  been 
shown  to  such  arrangements;  the  Courts  having,  in  order  to  give 

(a)  Vide  suprdf  vol.  II.  p.  306.  Those  remarks  formed  Mr.  Jacob*8  note  to  vol.  ii. 
p.  273  of  bis  edition  of  Koper. 
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effect  to  them,  gone  so  far  as  to  introduce  several  anomalous  exceptions 
to  the  ordinary  rules  of  law.  Since  these  have  been  overruled,  it 
will  perhaps  be  found  that  there  is  no  inconsistency  between  the 
principles  of  law  and  the  practice  as  now  settled  with  respect  to 
deeds  providing  a  separate  maintenance  for  a  wife. 

It  may  be  observed,  that  the  law  does  not  directly  prohibit  a 
husband  and  wife  from  living  in  a  state  of  voluntary  separation. 
Either  is  intitled  to  compel  cohabitation;  but  so  long  as  both  are 
contented  with  their  state  of  separation,  there  is  no  law  to  prevent  or 
punish  its  continuance.  The  Ecclesiastical  Courts  do  not  interfere  in 
these  cases,  even  when  the  fact  of  separation  comes  juc^cially  before 
them,  unless  their  assistance  be  prayed  by  one  of  the  parties.  If  a 
suit  for  a  divorce,  or  for  a  declaration  of  nullity  of  marriage,  fails,  the 
sentence  is  confined  to  a  mere  dismissal  of  the  suit,  not  proceeding  to 
direct  a  return  to  cohabitation.  1  Hagg.  129.  156.  408 ;  2  Hagg.  168. 
198.  262.  And  the  compromise  of  a  suit  for  restitution  of  conjugal 
rights  appears  not  to  be  prohibited.    2  Hagg.  320. 

The  objection  that  a  separation  interferes  with  duties  enjoined  by 
morality,  is  one  that  does  not  arise,  unless  it  be  proved  in  the  parti- 
cular case,  or  assumed  universally,  that  the  separation  has  taken  place 
without  sufficient  cause.  Whether  the  temporal  Courts  would  now 
inquire  into  the  sufficiency  of  the  cause,  with  a  view  to  deciding  on 
the  legality  of  the  deed ;  and  whether,  if  they  did,  they  would  hold 
no  cause  to  be  sufficient,  except  such  as  the  Ecclesiastical  Courts 
admit,  is  still  questionable.  But  if  the  temporal  Courts  (according  to 
their  present  inclination)  decline  to  enter,  for  this  purpose,  upon  an 
inquiry  into  the  circumstances  which  have  led  to  the  separation,  it 
would  be  a  strong  measure  to  assume  universally  that  those  circum- 
stances could  not  have  been  such  as  to  affi^rd  a  legal  or  moral  justifi- 
cation ;  and  that  the  separation  must  therefore  necessarily  be  inex- 
cusable, unless  it  has  been  established  by  the  Ecclesiastical  Courts. 

Even  those  courts,  though  looking  with  jealousy  on  private  ar- 
rangements of  this  kind,  do  not  act  upon  any  such  rule.  When  a 
suit  for  restitution  of  conjugal  rights,  between  parties  who  have  been 
living  in  a  state  of  separation,  comes  before  them,  they  do  not  assume 
that  that  state  is  unlawful,  because  it  has  been  voluntxury,  and  on 
that  ground  at  once  decree  a  return  to  cohabitation ;  but  they  admit 
the  defendant  to  plead  misconduct  on  the  part  of  the  plaintiff,  ren- 
during  a  separation  necessary :  and  it  seems  that  there  may  be  cases 
where  the  circumstances,  though  not  sufficient  to  found  a  sentence  of 
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separation  ^  mensd  et  thoro,  may  yet  justify  the  party  who  has  with- 
drawn from  cohabitation,  and  therefore  furnish  a  defence  to  the  suit 
for  restitution  of  conjugal  rights.  See  2  Hagg.  302.  313.  320:  and 
Molony  v,  Molony^  2  Addams,  249.  In  suits  for  divorce  on  the 
ground  of  the  wife's  adultery,  it  is  expected  to  be  shown  that  the 
husband  has  not  cohabited  with  her  since  the  discovery  of  her  offence, 
and  this  is  usually  pleaded.  2  PhilL  163.  So  also  alimonjr  is  allowed 
to  the  wife,  with  a  view  to  her  living  separately  during  the  pendency 
of  any  matrimonial  suit:  this  allowance  is  granted  as  well  when 
she  is  pl^ntiff  as  when  she  is  defendant,  and  at  an  early  stage  of  the 
cause,  before  the  grounds  of  her  complaint  have  been  investigated. 
See  2  Hagg.  199.  204.  These  Courts  do  not  therefore  treat  a  state 
of  separation  as  necessarily  unlawful,  because  it  has  not  been  pre- 
ceded by  their  sentence. 

Neither  do  the  Courts  of  law  adopt  any  such  view.  The  plaintiff, 
in  an  action  for  criminal  conversation,  would  meet  with  but  little 
success,  if,  after  his  wife's  misconduct  came  to  his  knowledge,  he  had 
continued  to  cohabit  with  her,  waiting  till  a  sentence  of  divorce  could 
be  obtuned.  So,  if  the  wife  leaves  her  husband  in  consequence  of  ill 
treatment,  her  conduct  in  separating  herself  from  him  is  held  to  be 
justifiable;  and  on  this  ground  he  is  still  liable  for  her  necessary 
expenses.  He  is  discharged  from  this  liability  by  her  committing 
adultery,  because  the  law  holds  that  such  misconduct  justifies  him  in 
separating  from  her. 

.  Thus  a  state  of  separation,  not  sanctioned  by  the  sentence  of  an 
Ecclesiastical  Court,  is  not  universally  condemned  by  the  law.  It  is 
obvious  that,  in  a  moral  point  of  view,  the  sentence  can  make  no 
difference.  The  propriety  of  the  separation  must  depend  upon  the 
conduct  and  circumstances  which  have  led  to  it. 

If  then  the  husband  by  deed  grants  an  annuity  for  the  purpose  of 
maintaining  the  wife  while  she  may  be  living  apart  from  him,  that 
purpose  is  not  contrary  to  any  law,  nor  is  it  necessarily  contrary  to 
any  moral  duty.  In  many  instances  it  does  only  that  which,  under 
the  circumstances,  the  Ecclesiastical  Courts,  if  applied  to,  would  have 
decreed :  and  the  temporal  Courts,  in  declaring  a  deed  of  separation 
to  be  void,  might  perhaps  be  undoing  that  arrangement  which  the 
Ecclesiastical  Courts  would  have  confirmed. 

The  case  of  Bateman  v.  Koss,  1  Dow,  235,  decided  by  the  House 
of  Lords,  is  a  strong  authority  on  this  point.  Disputes  between  the 
husband  and  wife  having  been  referred  to  arbitration,  an  award  was 
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made,  directing  certain  property  to  be  given  up  to  the  separate  use  of 
the  wife,  during  the  joint  lives  of  herself  and  her  husband,  provided 
they  should  so  long  live  separate  and  apart.  The  award  was  esta- 
blished and  enforced  by  the  decree  of  Lord  Redesdale,  and  his  decree 
was  affirmed.  The  Lord  Chancellor  said,  "it  was  objected  to  the 
award,  that  it  assumed  the  jurisdiction  of  an  Ecclesiastical  Court,  and 
went  beyond  the  submission,  in  awarding  a  separation.  But  it  did 
no  such  thing.  It  assumed  that  there  must  be  a  separation,  and  pro- 
vided accordingly."  The  same  principles  must  apply  to  a  deed  not 
going  further  than  to  secure  property  to  the  wife  during  such  time  as 
the  separation  may  continue. 

If  the  deed,  besides  providing  a  separate  maintenance,  contains 
clauses  purporting  to  preclude  the  parties  from  resuming  their  con- 
jugal rights,  these  are,  as  we  have  seen,  held  by  the  Ecclesiastical 
Courts  to  be  illegal,  and  perhaps  they  may  be  so  held  by  the  tem- 
poral Courts :  but  if  illegal,  they  do  not  necessarily  vitiate  the  whole 
deed,  as  they  do  not  form  the  consideration  for  the  allowance  cove- 
nanted to  be  paid  by  the  husband.  The  indemnity,  if  the  deed  pro- 
vides it,  is  the  consideration :  if  not,  it  is  held  to  stand  upon  the 
footing  of  a  voluntary  grant. 

The  objections,  therefore,  to  the  permission  of  deeds  of  separation, 
must  rest,  not  so  much  upon  any  opinion  of  their  being  directly  in- 
consistent with  any  part  of  the  law,  as  upon  grounds  of  policy^  and 
arguments  against  their  tendency ;  arguments  which  might  be  urged 
with  almost  equal  effect  against  the  whole  doctrine  of  separate  pro- 
perty, and  as  to  which  there  is  certainly  room  for  much  difference  of 
opinion. 

The  policy  of  these  deeds  must  depend,  in  some  measure^  upon  the 
effect  which  the  Courts  of  civil  jurisdiction  may  give  to  those  clauses 
which  attempt  to  prevent  either  party  from  compelling  a  return  to 
cohabitation.  They  may  possibly  hold  (as  indeed  they  have  done 
formerly)  that  under  some  circumstances  a  contract  for  permanent 
separation  should  be  held  binding,  the  consequence  of  which  would  be 
to  establish  a  peculiar  and  anomalous  species  of  divorce.  If,  on  the 
other  hand,  the  views  of  the  Ecclesiastical  Courts  should  be  adopted, 
and  it  should  be  held  that  parties  cannot  by  their  own  act  abandon' 
irrevocably  the  rights  and  duties  of  marriage,  the  consequence  will 
be,  that  the  deed  will  not  furnish  any  means  of  prolonging  the  se- 
paration, if  the  proper  tribunals  think  that  it  ought  not  to  continue: 
it  will  leave  open  to  the  Ecclesiastical  Courts  the  consideration  of  the 
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question  whether  the  cohabitation  ought  to  be  renewed,  and  therefore 
will  not  interfere  with  any  rights  or  duties  which  are  cognizable 
by  law. 

Whatever  may  be  the  ultimate  determination  of  this  question,  it 
can  scarcely  be  contended  that  the  rule  which  allows  deeds  of  se- 
paration, is  in  all  cases  productive  of  unmixed  evil.  And  it  may  be 
doubted  whether  there  is  any  principle  of  policy  which  requires  that 
matrimonial  disputes  (unlike  all  others)  should  never  be  settled  by 
private  adjustment,  and  which  renders  it  better  to  litigate  than  to 
compromise  them.  In  cases  where  there  has  been  on  one  side  that 
species  of  misconduct,  which,  according  to  law,  ought  to  be  followed 
by  a  state  of  separation,  the  public  is  not  injured  if  the  guilty  party 
acquiesces,  without  a  judicial  process,  in  that  state  which  the  law  has 
declared  to  be  right.  In  other  cases,  where  the  conduct  has  not 
been  such  as  to  form  a  ground,  according  to  the  law  of  the  Eccle- 
siastical Courts,  for  a  compulsory  divorce,  it  is  still  a  material 
question  whether  causes  of  less  moment  may  not  morally  justify  a  se- 
paration by  consent.  And  though  the  circumstances  may  sometimes 
be  such  as  not  even  to  afford  a  moral  justification,  it  is  to  be  remem- 
bered that  the  law  does  not  undertake  the  task  of  enforcing  every 
moral  duty;  and  while  the  parties  immediately  concerned  are  sa- 
tisfied, it  is  by  no  means  clear  that  any  public  interest  renders  it 
necessary  for  courts  of  justice  to  interfere,  and  enter  in  each  case 
upon  an  inquiry  into  moral  conduct ;  an  inquiry  often  so  difficult  and 
intricate,  that  any  conclusion  which  they  might  arrive  at  would  be 
as  likely  to  be  wrong  as  to  be  right. 

The  wide  difference  between  the  views  of  different  Judges  upon 
these  points,  proves  that  it  is  at  least  questionable  whether  the  tolera- 
tion at  present  allowed  to  voluntary  separations  ought  to  be  with- 
drawn, and  that,  if  any  new  rule  be  required,  it  is  more  fit  that  it 
should  be  introduced  by  a  legislative  enactment,  than  by  a  judicial 
decision  founded  upon  individual  opinions  on  a  doubtful  question  of 
expediency. 
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ADVLTERY  —  continued. 

of  wife  defeats  her  equity  to  a  settlement    -        -        -  i.  252 

unless  where  ward  of  court  married  without  consent    -  i.  254 

of  wife  not  forfeiture  of  jointure         -        -        -        -  L  467 

but  where  she  elopes  a  forfeiture  of  dower  -        -        -  i.  539 

discharges  husband  from  liability  to  her  debts     -        -  iL  14 
effect  of  upon  wife's  power  of  enforcing  her  l^al  or  equitable 

rights ii.  87 

of  wife  after  separation,  whether  husband  can  bring  action 

for ii.  351 

See  Pm-MONET. 

ADVANCEMENT, 

effect  of  on  customs  of  London  and  York    -        -        -  L  303 

ADVERSE  POSSESSION 

of  wife's  term  during  marriage,  effect  of      -        •        •  i.  95 

of  equitable  estate    ---....  |,  22O 

against  wife  on  alienation  by  husband  of  her  estate      -  i.  180 

ADVOWSON, 

curtesy  of        ------..  j,  127 

what  seisin  of,  will  intitle  husband  to  curtesy      -        -  i.  119 

dower  of --..  i.  329 

dower  of  how  to  be  assigned      -        -        -        •        «  i^  373 
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to  grant  underlease  of  wife's  term,  effect  of  i.  101 
to  mortgage  wife's  term  -        .        .        .  j,  jOS 
to  sell  wife's  estate          *        -        -        -  L  183 
by  wife,  specific  performance  of,  whether  enforced       -  ii.  GO 
B                      See  CovEKANT,  Sepakation. 

ALIEN  HUSBAND 

takes  no  interest  in  wife's  real  estate  -        «>        .        •  i.  9.  125 

not  intitled  to  wife's  term         -        •        -        -        ,  i.  94 

ALIEN  WIFE \.        -  L  9. 322 

ALIENATION 

by  husband  of  wife's  term          -        •        .        .        .  i.  98 

by  tenant  by  the  curtesy  -        -        -        -        .        .  i.  155 

by  husband  of  wife's  freehold  estate  -        -        -        1  i.  179 

by  jointress  in  tail  ex  provisione  viri           -        -        .  j^  49^ 

See  Discontinuance,  Dowress,  Jointress, 
ALIMONY, 

when  allowed  by  tiie  Ecclesiastical  Courts  -        -        -  ii.  357 

amount  of,  how  determined ii.  353,  359 

cannot  be  anticipated  or  charged        -        *        •        -  ii.  361 
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AMBASSADORS'  CHAPELS, 

marriages  in    ••----..•.        -i.8.  ;ii.  412 

ANNUITY 

to  wife,  release  of  by  husband  --•-«.  i  74 
no  curtesy  of---*--  --.  i,*  127 
nor  dower        .••--.--  i,    331 

ANTICIPATION, 

wife  when  restrained  from         •        -        -        -        ii.  274.  ei  seq. 
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by  husband  and  wife  to  each  other      .....  i.  30 

where  remedied  if  defective       -----  i,  30 

where  it  defeats  dower       ......  i.  342 

by  wife,  if  defective,  supplied  in  favour  of  purchaser    -  ii.  247 

APPORTIONMENT 

of  allowance  under  separation  deed     -        -        -        -        ii.    340 

APPROPRIATION 

not  a  reduction  into  possession  of  wife's  chose  in  action         i.      48 

ARBITRATION, 
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of  differences  between  husband  and  wife     .        -        . 

ARREARS 

of  rent,  in  what  cases  they  belong  to  husband  or  wife  sur* 

viving  .--.----- 
how  recoverable  by  husband  surviving  ... 
acquittance  for  by  husband,  where  a  bar  to  prior  arrears 
of  dower,  for  six  years  only  before  action  recoverable  « 
where  separate  Yeport  of  ordered  .  .  •  - 
See  Interest,  Reht,  Puc-money. 
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wife  on,  where  discharged  .        .        .        .        - 

ARTICLES  OF  THE  PEACE 

by  wife  against  husband    ----••        ii.    314 

ASSENT 

of  wife  to  jointure  before  marriage,  whether  necessary  i.    454 

of  parents  or  guardians  to  marriage  of  infant,  whether  es- 
sential ...--•..         i.    462 

ASSETS 

of  husband,  wife's  right  to  be  exonerated  out  of,  where  ber 

estate  mortgaged  for  his  benefit      ...        -         i.    266 
where  marshalled  in  favour  of  wife's  paraphernalia       -         i.    290 
ASSIGNEE.    See  BANKBUPTcr,  Chose  in  Action,    Insolvent 

Debtors  Act. 
ASSIGNMENT 

of  outstanding  terms,  effect  of  in  defeating  right  to  dower     i.    520 
of  dower.     See  Doaver, 
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ATTACHMENT 

for  nonpajment  of  costs  not  granted  against  wife 
against  wife  in  equity       -        -        ^        .        . 

ATTAINDER 

of  husband  for  felony  a  forfeiture  of  wife's  term  - 
effect  of  upon  wife's  freeholds    - 
a  bar  to  curtesy        -        -        -        - 
effect  of  upon  wife's  dower 
of  wife,  effect  upon  husband's  title  to  her  freeholds 
upon  his  title  to  curtesy        ... 
a  bar  to  her  dower        -        -        -        . 
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AVOWRY 

to  be  made  upon  husband  alone  after  issue  had    - 

AWARD, 

effect  of  in  vesting  in  husband  his  wife's  chose  in  action 
of  wife's  term  to  husband,  effect  of     -        -        -        - 
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BAILIWICKS, 

dower  of  ----.--.         j,    329 

BANISHMENT 

of  husband,  effect  of  in  accelerating  title  to  dower        -         i.    326 

BANKRUPTCY, 

assignees  in  of  husband,  their  rights  to  wife's  legal  choees  in 
action -        -         i.      79 

to  wife's  equitable  choses  in  action     ....         L      81 
*  bond  to  wife's  trustees  when  proYcable  under  husband's  bank- 
ruptcy   ii.    134 

bond  to  be  sued  on  in  event  of  husband's  bankruptcy  void    ii.    139 
but  wife's  property  may  be  settled  so  as  to  giye  husband  an 

interest  determinable  on  bankruptcy     -        -        -        ii.    144 
wife  sole  trader  by  custom  of  London,  Hable  to    -        -        ii.      78 
See  Maintekance. 

BANNS.    See  Mabruge. 

BARGAIN  AND  SALE, 

where  relation  of  enrolment  of  intitles  widow  to  dower         i.    360 
BASTARDY, 

trial  of ii.  374.  385. 390 

BILL  IN  CHANCERY 

by  husband  and  wife,  whether  disposition  of  wife's  separate 
property ii.    263 

BILL  OF  EXCHANGE 

of  wife,  husband  how  intitled  to  -        -        •         -        i.     38 

wife  must  be  party  to  action  for         ....        i.     64 
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BOND 

of  husband  to  wife  before  marriage  released  bj  marriage 
whether  supported  in  equit7      -  -     - 
not  released  if  not  to  be  performed  daring  the  marriage 
effect  where  given  to  trustee  for  wife  .        •        « 

See  Bankbuptot. 

BOROUGH-ENGLISH 

of  lands  held  by,  widow  dowable  of  whole   •        •        - 
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CANAL  SHARES, 

whether  real  or  personal  property 

CAPITAL  MESSUAGE, 

dower  of  .        .        -        - 


CASTLES, 

dower  of 


329 


i.    331 


331 
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CERTIFICATE 

of  bishop  conclusive  evidence  of  marriage   -        -        - 

CHARGES 

on  wife's  term,  husband's  liability  to- 
by husband  on  wife's  freehold  estate   -        -        -        • 
on  wife's  freeholds,  tenant  by  curtesy  must  keep  down  interest 

of i.     144 

See  MoBTaAGE. 

CHARTERS, 

plea  of  detinue  of,  its  consequences  to  widow  suing  for 
dower  ---------         i.    416 

CHATTELS  PERSONAL 

of  wife  vest  in  husband  on  marriage  -        -        -        .         L      34 

CHATTELS  REAL.    See  Term  of  Yeabs. 

CHILDREN, 

interest  of  in  wife's  equity  for  a  settlement 

custody  of,  who  intitled  to         -        -        -        -        . 

CHIVALRY, 

guardian  in,  may  assign  dower  -        -        •        -        - 

CHOSES  IN  ACTION  OF  WIFE, 

what        ---------  i. 

wife  surviving  intitled  to,  unless  reduced  into  possession  i. 
husband  surviving  intitled  to,  as  wife's  administrator  -  i. 
what  acts  will  not  amount  to  reduction  into  possession  of  i. 
what  acts,  though  not  amounting  to  receipt,  will  be  a  reduc- 
tion into  possession        «•-..«  i. 


i.    242 

ii.    318 
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CHOSES  IN  ACTION   OF  WIFE  —  conHnued. 

pajrment  of,   to  husband  when  reversionary  daring  life  of 

holder  of  prior  interest  -•-••-         1.56 

effect  of  assignment  or  surrender  of  prior  interest         •         i.  58 

Judgment  for,  will  survive  to  wife  if  party  to  suit         -         L  61 
where  husband  sues  alone,  and  dies  after  judgment,  his  repre- 
sentatives intitled  ---....         i.6l 

where  husband  may  sue  alone  for       -        -        -        -         i.  62 

where  benefit  of  joint  decree  survives  to  wife       -        -         L  67 

husband's  power  of  releasing      ------         i.  72 

of  assigning      -        -        -        -        -        -        -        i.  77. ;  iL  424 

rights  of  his  assignees  in  bankruptcy  to,  where  legal    -         i.  79 

where  equitable         ---.•--         i.  81 

of  his  assignee,  without  consideration           -        -        -         L  81 

of  his  assignees  in  insolvency     -                 -        -        -         i.  83 

of  his  assignees  for  valuable  consideration    -        <•        -         i.  83 

See  Rbvebsionary  Interest,  I^nt,  Action. 

where  husband  intitled  to  as  purchaser  by  settlement  -        ii.  91 

not  without  agreement  express  or  implied  -        -        -        ii.  92 

how  intitled  to,  where  settlement  is  by  covenant  -        •        iL  100 

not  purchaser  by  postnuptial  settlement       -        -        -        iL  106 
wife's  equity  to  settlement  out  of.    See  Eqiuitt  to  a  Settlb- 

HENT. 

COLLATERAL  CHARGES 

on  wife's  term  by  husband,  effect  of   -        -        -        -         i.  103 

COLONIES, 

marriages  in     ------'        -ii.  423 

COLIMON, 

subject  to  curtesy L  127 

to  dower  ---------         i.  329 

not  subject  to  dower  if  without  stint  -        -        •        -         i.  330 

COMMON,  TENANT  IN.    See  Tenant  in  Comhon. 

CONCURRENCE 

of  husband  in  deed  of  wife  under  fines  and  recoveries  act, 

when  dispensed  with ii.  48.  363 

CONDITION, 

re-entry  for,  defeats  curtesy       -----         i.  152 

and  dower        .-.-----         i,  349 

whether  dowress  may  enter  for  breach  of    -*        -        -         1.  392 

CONDITIONAL  LIMITATION, 

whether  curtesy  of  estate  detcrmiucd  by    -         i.  135. ;  ii.  462.  467 

whether  dower  of    -        -        -        -        -         i.  349. ;  ii.  462.  467 

CONFIRMATION 

by  wife  of  voidable  lease   ------         i,  194 

what  acts  will  be->-»«---         i.  194 

where  demise  by  way  of  mortgage      -        •        -        .         i.  194 
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CONSENT  IN  COURT 

of  wife  to  waive  equity  to  settlement  •        •        -        « 
bow  taken  where  wife  abroad    .-..-. 
not  taken  until  amount  of  fund  ascertained  •        •        • 
nor  wbere  wife  infant        .•...- 
affidavit  required  tbat  tbere  is  no  settlement 
if  a  settlement,  it  must  be  produced  •        •        .        • 
where  dispensed  with,  wife  being  subject  of  foreign  state 
not  required  when  fund  less  than  200^       ... 
only  effectual  to  waive  wife's  right  to  settlement  out  of  fund  i. 
or  for  purpose  of  declaring  dection    •        .        •        • 
not  requisite  for  disposition  of  separate  property 

CONTEMPT, 

wife  liable  for,  in  suits  relating  to  her  separate  property 

CONTINGENT  INTERESTS, 

conveyance  of,  by  wife      --.--- 

CONTINGENT  REMAINDERS, 

effect  of  interposition  of,  on  title  to  curtesy 

on  title  to  dower       ..----- 

now  take  effect  notwithstanding  determination  of  prior  estate 

CONTRACT 

of  husband  to  sell  wife's  estate   -        •        -        -        - 
of  husband  to  sell  estate,  effect  upon  right  to  dower 
of  wife  void  unless  by  husband's  authority  •        -        - 

CONTRIBUTION, 

liability  of  dowress  to        r        •        -        •        *        -^ 

CONVEYANCE, 

effect*  of,  by  husband,  where  husband  and  wife  tenants  by 
entireties      -------- 

by  husband  of  wife's  freeholds   .        -        -        -        - 

of  wife  before  marriage,  where  fraudulent  against  husband 
by  wife  under  fines  and  recoveries  act        -        •        - 

COPARCENER, 

husbandofintitled  to  curtesy     •        «        •        -        - 
wife  of  intitled  to  dower   ------ 

dower  how  to  be  assigned  .        -        .        .        - 

COPYHOLDS, 

surrender  of  by  wife  to  use  of  will  revoked  by  marriage 
may  be  surrendered  by  husband  or  wife  to  use  of  each  other 
where  subject  to  curtesy   *---•- 
may  be  granted  by  tenant  by  the  curtesy  of  manor 
of  wife,  whether  they  could  be  discontinued  by  husband 
by  what  acts  of  husband  forfeited       .        .        •        . 

not  by  his  lease 

what  forfeitures  waivable  by  lord       .        -        -        - 
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COPYHOLDS  —  conHnued. 

forfeiture  of  when  relieved  against  in  equity  •*  -  i.  173 
forfeiture  for  neglect  of  wife  to  be  admitted  to,  remedied  by 

Stat  11  G.  4  &  1  W.  4. i.    176 

enfranchisement  of  obtained  by  husband,  effect  of  -  i.  176 
extinguishment  of  by  conveyance  of  freehold  to  husband  i.  178 
leases  of  by  husband  and  wife  contrary  to  custom,  voidable  by 

her  surviving        --..---         L195 
joint  demise  of  copyholds  of  wife's  manor  does  not  destroy 

custom  ••••••-•         L    195 

assignment  of  dower  of------  i.  368 

grants  of  may  be  made  by  dowress     .        •        •        -  i.  391 

and  jointress     --.-----  i.  464 

jointure  of  not  a  bar  to  dower    -----  i.  446 

See  Enfranchisement. 

COSTS, 

where  recoverable  in  action  for  dower         -        -        -  L  409 

on  suit  for  dower  in  equity         -----  i.  427 

in  matrimonial  causes  in  die  Ecclesiastical  Courts       -  ii.  8 

COURTS, 

dower  of,  how  to  be  assigned i.    372 

COVENANT 

by  husband  with  wife  before  marriage,  rendered  void  by 

marriage       --------  L18 

by  husband  to  procure  wife  to  levy  fine  -  -  -  i.  183 
to  make  jointure,  enforced  in  equity  against  prior  voluntary 

conveyance  --------         i,    472 

where  enforced  against  purchaser  -  -  -  .  i.  473 
widow  has  lien  upon  lands  specifically  covenanted  to  be 

settled L472 

performance  and  satis&ction  of  covenants  to  jointure.     See 

PfeSFOBtfANCB  and  Satisfaction. 
to  settle  all  personalty  of  which  husband  is  possessed  at  time 

of  covenant ---ii.    157 

effect  where  personalty  invested  in  land  -  -  -  iL  157 
to  settle  all  the  personal  estate  of  which  husband  shall  be 

possessed  during  marriage      -        -        .        -        »        ii.     161 
to  leave  personal  estate  to  widow        -        .        .  ii.     166 

frauds  on  such  covenants  ------        ii.    168 

performance  of  such  covenants,  what  is       -        -        -        ii.    170 
by  share  under  equitable  intestacy      -        -        -        -        ii.     176 

satisfaction  of  such  covenants     -----        ii.     180 

what  evidence  admissible  on  questions  of  satisfaction  -  ii.  189 
to  settle  wife's  future  property  -        -        -        -        •        ii.    190 

COVERTURE, 

disabilities  of   ---••*-•-        ii.      37 


INDBX. 

CREDITORS.     See  Debts  and  Separation. 

settlement  when  void  as  against.    See  Sbttlehent. 

CRIMINAL  CONVERSATION, 

whether  husband  can  bring  action  for  after  separation 

CROPS, 

dowress  intitled  to  on  lands  assigned  for  dower   - 

CURTESY, 

whence  derived         ....... 

definition  of     -•--•--- 
circnmstances  requisite  to  ..... 

what  seisin  necessary  to     -----        - 

for  what  purposes  considered  to  commence  during  wife's  life 

husband  how  intitled  to  when  made  a  denizen 

cannot  be  restrained  by  proviso  or  condition 

on  what  property  it  attaches      -        -        -        -         i.  127 

privileges  and  liabilities  of  tenant  by  ... 

how  defeated  and  barred 

See  Seisin. 

CUSTOM 

of  London,  distribution  according  to  - 

of  York,  distribution  according  to       -        -        •        - 

when  the  customs  attach    ------ 

of  York  yields  to  that  of  London        -        -        .        .. 

does  not  extend  to  Chester        •        -        - 

what  property  within  customs    -        -        -        -        - 

effect  of  advancements       .--.-. 
widow's  chamber  not  exempt  from  husband's  debts 
but  exonerated  out  of  real  estate        .... 

not  liable  to  legatees  .-.-.. 

customs  defeated  by  will  or  gifts        .... 

frauds  on  customs     --.---- 

widow,  how  barred  by  settlement       .        .        •        - 
of  London,  wife  may  trade  as  feme  sole  by  - 
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D. 


DAMAGES, 

where  recoverable  in  action  for  dower 

DEBTOR, 

effect  of  marriage  of  with  creditor 

DEBTS 

of  wife,  husband  when  liable  to.    See  Husbamd. 


i.  407.  ei  seq. 


i.      18 
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DEBTS  —  continued. 

when  released  by  marriage  of  debtor  with  creditor        -         i,     18 
separate  property,  when  liable  to.     See  Sepahate  Estate. 
of  husband,  where  wife's  paraphernalia  liable  to.    See  Para- 
phernalia* 

DECLARATION 

of  uses.    See  Fine. 

DECREE, 

joint,  for  wife's  chose  in  action  survives  to  her    -        -         i.     67 

DEED 

of  wife  void  at  common  law  -  -  -  -•  -  ii.  38 
under  fines  and  recoveries  act    -        -        -        -        -        ii.     47 

DEFEASIBLE  ESTATE, 

dower  of  --------         j.    346 

DENIZATION, 

effect  of  --.----.-         1.      9 

effect  upon  husband's  title  to  curtesy  -        -        .         j,    125 

DETAINER 

of  title  deeds  by  widow,  plea  of  -        -        -        -         1.   416 

for  whom  it  lies        -•...«.         i.    416 

DETERMINED  ESTATE, 

curtesy  of         ---.-..-.         i.    134 

dower  of  .----••^1^347 

DETINUE, 

action  of,  may  be  brought  by  husband  alone  for  wife's  chattels 
in  possession  of  another  person       ....         1.     34 

DEVASTAVIT 

by  wife,  when  husband  not  liabl4)  for  after  her  death    -        iL  ^ 

when  liable  -----«..  li.  23 
assets  of  testator  may  be  followed  into  husband'a  hands*  after 

wife's  death  ---*.-..  if.  27 
what  proceedings  at  law  will  fix  husband  after  wife's  death 

with  her  devastavit        ----..        y.  29 

liability  of  wife  surviving  for     •        -        -        -        -        ii.  31 

can  be  sued  at^law  only  by  ci^tors  -        •        .        .        iL  32 

remedy  in  equity  for  legatees     .        •        .        .        *       ii.  33 

DEVISE 

by  husband  to  wife   ••-•••.        i.     30 

DISCHARGE 

of  wife  when  arrested  on  mesne  process      .        •        -  ii.  81 

when  taken  in  execution   -        -        -        -        -        •  ii.  ^^ 

under  insolvent  debtors  net        -----  ii.  ^ 


INDEX. 


593 


DISCLAIMER 

of  wife  effectnal 


DISCONTINUANCE, 

what       «•••... 

of  wife's  estate,  how  remedied  by  common  law 

entry  given  to  wife  by  stat  32  H.  8.  - 

to  what  alienations  statute  extends 

of  wife's  copyholds    -        -        -        -        - 

wife's  remedy  by  remitter 


P*ge 

ii. 

49 

• 

162 

168 

168 

163 

166 

•• 
U. 

476 

of  husband's  estate  by  dowress  or  jointress.    See  Jointbess, 


cannot  now  be  effected 

DISSENTERS, 

marriage  of.    See  MaIsbugx. 

DISSEISIN 

of  equitable  estates   - 

DISSEISOR 

may  assign  dower     - 


DISSEISORESS, 

whether  wife  can  be 

DISTRESS.    See  Rent. 


DISTRIBUTION, 

interest  of  wife  under  statute  of 

See  Custom,  Wife. 

DIVORCE 

a  tnensct  et  ihoroy  effect  of  •        - 

a  vinculo  tnatrimonU,  effect  of  - 

by  act  of  parliament  -        -  -        - 


DOMICIL 

of  wife,  whether  it  follows  that  of  husband 
of  persons  fesidefit  in  the  East  Indies 

DONATIO  MORTIS  CAUSA 

by  husband  to  wife  •        -        -        i> 


DOW£R 

defined    ----..-- 

requisites  to,  at  common  law      •        •        -        . 
at  what  age  wife  dowable  .        .        -        . 

different  kinds  of      -        •        -        -        -        - 
what  property  subject  to   -        - 
upon  what  estates  dower  attaches       ... 
must  be  assigned  before  widow  can  lawfully  enter 
must  be  assigned  by  person  seised  of  freehold 
ossignment  of,  how  to  be  made  .        -        -        . 

VOL.  II.  Q  Q 


i.     168 


i.     120 


i.    366 


ii.    478  n. 


i.    295 


ii.  362 

ii.  364 

ii.  367 

ii.  317 

ii.  383 
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BOWER— continued. 

assignment  of  need  not  be  by  deed     -        .        -        • 

must  be  by  metes  and  bounds  where  practicable  - 

where  assignment  by  metes  and  bounds  dispensed  with  i. 

'  where    assignment   contrary  to  common  right  binding  on 

widow  --------- 

must  be  unconditional       .-..-- 
where  upon  condition,  assignment  good,  but  condition  void 
remedies  where  assignment  excessive  -        -        • 

>  none  for  heir  after  assignment  by  him  when  of  full  age 
remedy  when  heir  under  age      -        -        -        -        - 

assignment  de  novo,  where  made         .        *.        .        . 
on  assignment  at  common  law,  widow  takes  exempt  from  hus- 
band's incumbrances      -        - 
secusy  where  incumbrances  before  marriage 
or  where  assignment  contrary  to  common  right   - 
on  assignment,  widow  has  a  freehold  for  life  in  a  third  part  of 
estate  --------- 

assignment  how  made  in  equity  -        -        .        . 

nature  of  widow's  estate  in,  and  rights  in  respect  of     - 
her  remedy,  for  recovery  of,  at  law    -        -        -        • 

in  equity         - 
bar  of,  by  jointure.    See  Jointube. 

by  limitations  in  purchase  deeds       •        •        - 
by  assignments  of  terms  -        -        -        -        - 

by  acts  of  husband  and  wife  jointly  after  marriage 

by  acts  of  husband  singly        .        .        .        - 

by  acts  of  wife  alone  during  marriage 

by  acts  of  widow  after  her  husband's  death 

by  her  election  to  take  benefits  under  husband's  will 

DOWER  ACT, 

provisions  of    -------- 

DOWBESS, 

effect  of  tortious  convejrance  by  •        •        .        . 

remedy  against,  by  11  H.  ?•  c  20.      - 

may  regrant  copyholds      -.-••. 

whether  she  may  enter  for  breach  of  condition    - 

to  what  duties  or  services  liable  .        -        .        . 

where  her  estate  subject  to  husband's  incumbrances     - 
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E. 

EJECTMENT 

does  not  lie  for  dower  before  assignment 
ELECTION 

where  husband  tenant  in  tail  not  bound  to  elect  between  his 
curtesy  and  benefits  under  a  will    -        -        -        -        L    145 


1.    362  Ik 
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ELECTION — continued. 

person  taking  derivative  interest  emanating  from  estate  held 

in  opposition  to  will  not  bound  to  elect   -        -        -  i.  146 
by  wife,  eflTect  of  on  husband's  interest        -        -      i.  158. ;  ii.  475 

by  tenant  in  tail,  e£Pect  of          ...        -        -  i.  159 

by  heir,  effect  of  upon  dower     -----  i.  334  ^^ 

when  to  be  made  by  widow  of  dower  out  of  one  of  two  es- 
tates   -.-        .-----  i.  335 

effect  of  her  election          ------  i.  389 

by  widow  between  dower  and  provisions  in  husband's  wiU  i.  546 

intent  to  exclude  dower  must  appear  or  be  implied      -  i-  548 
intent  not  implied  unless  will  contains  provision  inconsistent 

with  dower   --------  i.  548 

nor  where  bequest  of  money      -----  i.  548 

where  devise  is  of  dowable  lands        -        -        -        -  i,  548 

where  of  rents  out  of  dowable  estate           -        -        -  i.  560 
widow  not  bound  to  elect  until  values  of  interests  ascer- 
tained ---------  i.  573 

relieved  where  election  made  by  mistake     -        -        -  i.  575 

by  wife  to  take,  as  money,  a  fund  directed  to  be  laid  out  in 

land !!'  ^^ 

by  wife,  how  made  in  a  suit       -----  ii.  473 

how  by  acts  in  pais  -------  ii.  474 

See  Leases. 

ELEGIT 

of  wife  before  marriage  assignable  by  husband    -        -  i.  100 

tenant  by,  cannot  assign  dower  -----  i.  364 

ELOPEMENT 

of  wife  a  bar  to  dower      ------  i.  538 

not  to  jointure  --------  !•  467 

discharges  husband  from  liability  to  her  debts     -        -  ii.  13 
See  Adultebt. 

EMBLEMENTS, 

tenant  by  the  curtesy  intitied  to         -        -        -        -^  i.  142 

dowress  intitied  to------*  *•  ^^^ 

and  jointress    -.------  i-  463 

ENDOWMENT 

of  wife's  mother,  effect  of  upon  curtesy       -        -        -  i.  153 

of  husband's  mother,  effect  of  npon  dower  -        -        -  i.  352 

ENFRANCmSEMENT 

of  wife's  copyholds  by  husband  presumed  a  gift   -        -  i.  33 

effect  of,  when  obtained  by  husband   -        -        -        -  i.  176 

ENROLMENT 

of  bargain  and  sale,  where  it  intities  widow  to  dower  -  i.  360 
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ENTAILED   MONEY, 

reduction  into  possession  of  wife*8  reversionary  interest  in     i.  GO 

ENTIRETIES, 

where  husband  and  wife  take  by         ....         L  25 

ENTRY, 

right  of,  gives  no  title  to  dower  under  old  law     -        -         i.  S23 

where  necessary  to  intitle  husband  to  curtesy      •        -         i.  118 

EQUITABLE  ESTATES, 

curtesy  of         ---.----         L  135 

dower  of          ----.---         i.  355 

EQUITY  OF  REDEMPTION, 

curtesy  of         .-------         i.  135 

dower  of---------         !•  358 

reservation  of,  on  mortgage  of  wife's  estate          -        -         i.  277 

EQUITY  TO  A  SETTLEMENT, 

how  waived  by  wife  -------         i.  88 

to  what  property  it  extends        -----         1.  230 

enforced  where  wife  plaintiff      -----         i.  233 

given  out  of  trust  term      ------         i.  235 

whether  out  of  life  estate  or  income    -        -        -        -         i.  235 

to  what  extent  enforced  against  husband^s  assignees  in  bank- 
ruptcy or  insolvency      ------         i.  235 

against  his  assignee  for  value     -----         i.  236 

whether  out  of  trust  term  against  such  assignee  -        -         i.  237 

what  amount  settled           ------         i.  240 

interest  of  the  children  in  wife's  equity        -        -        -         i.  242 

where  wife  ward  of  court  ------         i.  245 

how  defeated    --------         i.  249 

ESCHEAT 

on  attainder  of  wife  -------   i.  113.159 

effect  of  pardon  for  felony  on  title  of  lord  by       -        •         i.  157 

effect  of  Stat.  54  G.  3.  c.  145 i.  160 

lord  by,  cannot  enter  under  stat.  32  H.  8.    -        -        -         i.  166 
where  husband  seised  in  fee  dies  without  heirs,  widow  dowable 

as  against  lord  by          -----        -^         j.  343 

EVIDENCE 

of  marriage  in  action  for  debt  due  by  wife  dum  sola     •        ii.  2 

of  marriage  in  action  for  dower  when  solemnized  in  England  i.  402 

when  solenmized  abroad    ------         i.  402 

what  admissible  to  show  purpose  for  which  wife*s  estate  mort« 

gaged  ---------         i.  274 

pai'ol,  not  admissible  to  prove  provision  by  deed  or  will  to 
have  been  intended  in  lieu  of  dower        -        -    i.  442,  443.  450 

admissible  to  repel  presumption  that  lands  were  purchased  in 

performance  of  covenant         -        .        -        .        «         i.  489 

not  admissible  to  explain  the  words  of  a  will,  to  raise  case  of 

election        --------         i.  562 
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EVIDENCE  —  continued. 

admissible  to  repel  presumption  of  devise  by  husband  being  a 
satifactions  of  a  covenant       -        -        -        -        •        ii. 

EXCHANGE 

of  wife's  estate  made  by  husband        -        -        -        -         i. 
dower  where  husband  has  exchanged  lands  -        -         i. 

why  widow  not  dowable  both  of  lands  given  and  taken  in  ex- 
change -.---.-•         i, 

EXECUTION 

upon  judgment  for  debt  due  from  woman  before  marriage 
when  she  marries  pending  action        .        .        .        ^ 
wife's  term  may  be  taken  in,  for  husband's  debt  * 
discharge  of  wife  when  taken  in         .... 

"EXECUTORS  OR  ADMINISTRATORS," 

effect  of  limitation  to         ..-.-- 

EXECUTORY  DEVISE, 

curtesy  where  estate  determined  by    - 

dower  where  estate  determined  by      -        -        -        - 

EXECUTORY  TRUST, 

curtesy  of        -------- 

EXECUTRIX, 

effect  of  marriage  of  with  debtor  to  the  estate 


1. 
1. 


1. 


of  husband,  retainer  by  of  debt  due  from  him  before  mar- 


riage 


chattels  belonging  to  wife  as,  do  not  vest  in  husband    - 
husband  of  may  administer         -        -     .    - 
cannot  administer  without  husband's  concurrence 
or  give  discharges     ....--- 
husband  of  may  release  debts     -        -        -        .        - 
must  be  joined  with  husband  in  actions  relating  to  estate 
unless  he  alter  the  nature  of  the  debt  ... 

wife  may  bequeath  property  held  as   - 
See  Devastavit. 

EXONERATION  OUT  OF  HUSBAND'S  ASSETS, 

wife's  right  to  where  her  estate  mortgaged  by  her  and  her 

husband        .-- 

waiver  by  wife  of      ------- 

dowress  where  intitled  to  - 
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111 
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F. 

FAIR, 

dower  of---------         i.     329 

how  dower  to  be  assigned  --.---         i.     372 

«  FAMILY," 

title  of  husband  or  wife  under  gift  to  each  otiier's  fomily       ii.    202 

QQ  3 
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FELO  DE  SE, 

where  husband  foondi  a  forfeiture  of  wife's  term  -         L    110 

FELONY.    See  Attainder. 

FEME   SOLE, 

where  wife  may  sue  and  be  sued  as     •        -        «        -        iL      69 
where  wife  may  trade  as,  by  custom  of  London.    See  Wife. 

FEOFFMENT 

by  husband  of  wife's  estates  after  birth  of  issue    -        -  L  124.  164 
tortious  effect  of,  abolished         •        ^        «        .«        •         L     155 

FIEKI  FACIAS, 

wife's  term  may  be  sold  under,  for  husband's  debt       -         L  111 

FINE 

now  abolished  ----.--.  i.     151 

of  husband  and  wife  defeated  curtesy           -        -        •  i.     153 

effect  of  where  wife  infant          -        -        -        -        -  i.     154 

of  wife's  estate  by  husband,  effect  on  her  and  her  issue  i.  162,  163 

by  jointress  in  tail,  effect  of       -         -        -        -        -  i.    498 

by  dowress       --------  L     525 

where  only  to  create  a  charge      -        .        .        -  i.     526 

husband's  covenant  that  wife  shall  join  in  -        -        -  i.  183.  527 

of  wife,  effect  of        -------  ii.      45 

effect  of  different  declarations  of  uses  of  by  husband  and 


wife 


u. 


46 


FIRE, 


liability  of  tenant  by  the  curtesy  for  damage  by  - 
of  dowress.    See  Waste. 

FOREIGN  DIVORCE, 

effect  of  ------        -.- 


i.     150 
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FORFEITURE, 

where  provisions  of  6  &  7  W.  4.  c.  85.  not  complied  with  i.        3 

on  marriage  of  infants  without  consent        .        .        -  i.         6 

of  wife's  term  by  husband  -        -        -        -        -        -  LI  10 

of  curtesy  by  husband's  alienation      -        -        -        -  i.     151 

of  wife's  copyhold  by  husband    -        -        -        -        -  i.     169 

waiver  of  by  lord  -----  L     172 

relief  in  equity  against  ...        -  L     173 

of  dower  by  wife's  elopement      -        ^        -        -        -  L    538 
See  Attainder,  Copyhold. 

FRANCHISES, 

dower  of,  how  to  be  assigned      -----  L    373 

FRAUD, 

where  presumed  on  wife's  disposition  of  her  property  before 

marriage i.    221 

FREEBENCH 

depends  upon  custom        -        -        -        -        -.-  L328 
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FREEBENCR -^  conHnued. 

not  barred  by  jointure  at  law     -        .        .        •        .         i.  446 

barred  in  equity  by  jointure  in  lieu  of  dower       -        -         i.  461 

generally  extends  only  to  lands  of  which  husband  dies  seised  i.  535 

defeated  by  his  alienation  or  contract  to  sell        -        •         i.  535 

barredby  husband's  acceptance  of  feoffment        .        .         i.  536 

effect  of  lease  by  husband  --.-.-        i,  537 

FREEHOLDS 

of  wife,  husband's  title  to i.  112 


G. 

GAVELKIND  LAND, 

curtesy  of,  though  no  issue        -----  i.     124 

extends  to  a  moiety  of       -        -        -        •  i.     124 

forfeited  by  second  marriage      -        -        -  i.    124 

widow  dowable  of  a  moiety  of,  so  long  as  she  is  chaste  and 

unmarried     -- -  i.    328 

GIFTS 

between  husband  and  wife         -        -        -        -        -  i.  29.  e^  seg. 

where  supported  in  equity  -----  i.      33 
See  Enfbanchisehent,  Separate  Estate. 

GUARDDLN, 

effect  of  marriage  of  feme  -  -       -        -        -        -        .  i.       17 

in  socage  cannot  assign  dower    -        -        -        -        .  i.    364 

what,  may  consent  to  marriage ii.    410 


H. 

HABEAS  CORPUS, 

wife,  remedy  by,  against  husband       -        -        -        -  ii.    314 

HEIB, 

infant,  may  assign  dower  -        -        - .      -        -        -  i.    364 
expectant,  sale  of  reversionary  interest  by  -        •       ii.  444.  et  sea, 

HOUSES, 

dower  of,  how  to  be  assigned      -        .        -        -        .  i.    372 

HUSBAND, 

intitled  to  wife's  chattels  in  possession         ...  i.      34 

his  interest  in  her  choses  in  action      -        -        .        -  i.      36 

in  her  chattels  real i.      94 

in  her  freeholds         -        •        -        -        -        -        -  i.     112 

liable  for  wife's  debts  due  at  time  of  marriage      -        -  ii.        2 

discharged  from  liability  if  he  survive  wife          -        -  ii.        2 

but  where  wife's  administrator  liable  to  the  extent  of  her 

assets  ---------  li.        2 

QQ  4 
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HUSBAND — continued. 

where  liable  for  judgments  obtained  for  debts  due  by  wife 

whilst  single  -.--,--,-        ii.        3 

liable  for  wife's  debts  contracted  during  marriage,  if  his  au- 
thority expressed  or  implied  -----        ii.        5 

cohabitation  presumptive  evidence  of  his  authority       -        iL        6 
where  liable  where  he  has  obliged  wife  to  leave  home  from  ill- 
treatment      ------        --iL      10 

liable  on  separation  unless  wife  has  provision      -        -        ii.      11 
how  discharged  from  liability     -        -        -        -        -        ii.       12 

his  liability  for  wife's  devastavit         -        -        -        -        ii.      22 

his  concurrence  in  wife's  deed,  where  dispensed  with  -        ii.      48 
where  his  assets  liable  for  his  receipts  of  wife's  separate  pro- 
perty   ---------        ii.    259 

his  liability  for  wife's  debts  as  feme  sole  trader  with  his  per- 
mission        --------        ii.     300 

whether  he  may  bring  action  for  wife's  adultery  after  sepa- 
ration ---------        ii.     361 

See  Action,  Curtesy,  Chose  in  Action,  Sepa- 
rate Estate. 


2 

■ 

1. 

116 

1. 

386 

• 

1. 

38 

IDIOT, 

marriage  of      ----»•--- 
title  of  husband  of  to  curtesy     •        •        -        .        - 

IMPROVEMENTS, 

where  widow  intitled  to  dower  of       -        •        -        - 

INCOME 

of  wife's  chose  in  action,  where  it  survives  to  her 

INDENTURE, 

deed  purporting  to  be,  now  to  have  effect  of       -        -         i.    204 
INDIA, 

marriage   in,    by  minister   of  the    Church   of    Scotland, 
vaUd iL  383.  423 

INDORSEMENT 

of  husband  passes  wife's  negociable  instruments  -        -         i«      38 

INFANT  HEIR 

may  assign  dower     -------i.    364 

INFANT  WIFE, 


forfeiture  on  marriage  of  without  consent   - 
consent  of  to  waive  equity  to  settlement  not  taken 

effect  of  fine  levied  by       -        -        -        -  - 

bound  by  antenuptial  jointure    -        -        -  - 

if  jointure  not  precarious            -        -        -  - 

and  if  competent  in  amount       -        -        .  . 
assent  of  parents  or  guardians  to  jointure  on 


6 
90 
lo4 
453 
469 
461 
462 


•  • 

11. 

163 

•  • 

11. 

154 

•  • 

154 
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INFANT  WIFE  — continued. 

personal  estate  of  bouqd  by  settlement  before  marriage 
but  not  real  estate  ---•«•- 
nor  choses  in  action  -..«•..•.. 

INFANTS, 

marriages  of-**------         i.        4 

•  See  FOBFBITURB. 

INJUNCTION, 

whether  granted  to  prevent  husband  from  selling  wife's  pro- 
perty   -        -        -        -.       -        -        .-        -i.    234 
or  recovering  it         -..--^^         i.    250 

INSOLVENT  DEBTORS  ACT,. 

wife  may  take  benefit  of   -        -        -        -        -        -        ii.      85 

rights  of  husband's  assignees  under  to  wife's  property  -         i.      83 
See  Skttlebient. 

INTEREST. 

receipt  of  by  husband  not  reduction  into  possession  of  wife's 

choses  in  action  •••«»-!•  i.  50 
dowress  must  pay  one-third  of  where  estate  mortgaged  i.  844.  395 
whether  given  on  arrears  of  dower  or  jointure     •*        -  L  428.  464 

INTRUDOR 

may  assign  dower i.    365 

IRELAND, 

marriage  in.    Scb  Marriage. 

ISSUE, 

such  as  may  inherit  estate  must  be  born  to  intitle  to  curtesy  i.     121 

may  be  born  at  any  time  during  marriage  -        -        -^         i.     123 

where  time  of  birth  material  to  curtesy 

effect^  where  bom  after  wife's  death    -        •        - 

birth  of,  not  required  by  custom  of  gavelkind 

.  birth  of,  not  requisite  to  dower  •        «        ., 


i.  123.  154 
123 
124 
326 


J, 

JEWS, 

marriage  of -         L  4. ;  ii.  399 

JOINT  NAME 

of  husband  and  wife,  effect  of  purchase  in   -        -        -         i.      32 

JOINTRESS, 

rights  and  liabilities  of      -----  -  i.  463 

effect  of  her  concuiTcnce  in  fine          -        -        -  -  1.  465 

remedies  for  on  eviction  of  her  estate  -        -        -  -  i.  468 

relief  for  in  equity    -        -        -        -        -         -  -  i.  471 

alienation  by  when  seised  in  tail  e^rjirori^io/ie  virt  -  i.  497 
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JOINTRESS — continued. 

effect  of  statute  11  H.  7.    - 

what  estates  within  statute 

what  alienations  within  statute 

who  intitled  to  enter         ... 

liability  of,  when  tenant  in  tail,  to  waste 

effect  of  3  &  4  W.  4.  c.  74. 

JOINT  TENANCY, 

no  curtesy  of  estate  in       -        -        • 
nor  dower        -        -        -        .        - 


Page 
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1. 
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1. 
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1* 
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• 

1. 
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• 

1. 

512 

• 

1. 

513 
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1. 

132 

• 
1. 

342 
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JOINT  TENANT, 

assignment  of  dower  by     -        -       ♦        -       -        - 

JOINTURE, 

no  satisfaction  of  dower  at  common  law       ... 
sectUy  in  equity  ..--.-- 

under  slat.  37  Hen.  8.       -----        - 

how  defined  by  Lord  Coke         ..... 

amount  of  not  prescribed  by  statute    -        -        -        • 
must  take  effect  upon  death  of  husband       •        .        • 
may  be  limited  to  wife  and  husband  jointly 
must  be  for  widow's  life     ...... 

whether  assent  of  wife  essential  to  antenuptial  jointure 
if  after  marriage  voidable  .        .        -        -        . 

what  acts  confirmation  of  when  voidable     ... 
must  be  expressed  or  implied  to  be  in  satisfaction  of  dower 
whether  parol  evidence  admissible  to  show  that  provision 

to  be  in  satisfaction  of  dower  .... 

if  of  part,  deed  must  show  of  what  part  ... 
trust  estate  not  good  legal  jointure  .... 
nor  copyholds  -....--- 
equitable  jointure  .----.. 
may  be  of  any  kind  of  property 
to  be  an  absolute  bar  must  be  before  marriage  - 
if  after  marriage,  widow  must  elect  .... 
provision  for  wife's  livelihood,  &c.,  whether  equitable  join 

ture      ---..---. 
upon  infant  wife.    See  Infant. 
under  covenants  or  agreements.     See  Covenant. 
under  powers.    See  Poweb  to  Jointure. 

JUDGMENT, 

joint,  where  it  will  survive  to  wife      ....         |. 
who  intitled  to  scire  facias  on  for  debt  due  to  wife  as  exe- 
cutrix -....---.         i, 

effect  of  in  action  for  wife's  term  commenced  in  husband's 
name    ------.-.         i, 

for  debt  against  wife  before  marriage  ... 
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i.  433 
L  43311. 
434 
434 
434 
436 
437 
438 
454 
440 
440 
442 

442 
444 
445 
446 
447 
448 
449 
449 


450 


61 

66 

109 
3 
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KIN.    See  Next  of  Ejk. 

IN- 
LAND TAX 

of  wife's  estate,  redemption  of  presumed  to  be  a  gift    -  L  33 

LANDLORD  AND  TENANT, 

relief  in  eqiuty  in  cases  of  forfeiture  •       •        •        .  i.  175 

LEASES 

at  will  to  or  from  woman  not  determined  by  her  marriage  [i.  16 

may  be  granted  by  tenant  by  curtesy          -        -        -  i.  150 

which  are  good  for  his  life          .....  i.  150 

by  husband  of  wife's  copyholds  not  a  forfeiture    -        -  i.  171 

by  dowress       - i.  391 

by  jointress      -----..•  i,  453 

for  years  of  wife's  land  by  deed  of  husband  and  wife  at 

common  law  voidable  by  her  surviving    •        -        •  i.  194 

confirmed  by  acceptance  of  rent         -        -        -        -  i.  194 

her  election  not  transferable       -        -        -        -        .  i.  194 

election  only  exercised  by  those  in  privity  with  her     -  i.  195 

by  husband  and  wife  of  wife's  copyholds     -        .        .  i.  195 

where  by  parol  ---..-.  i.  195 

by  husband  alone,  whether  void  or  voidable  -        -  i.  196 

under  fines  and  recoveries  act    -        -        -        -        -  i.  198 

under  powers  -------.  i,  220 

wife  may  surrender  under  11  G.  4.  &  1  W.  4.  c.  65.  -  ii.  52 
Leases  of  Wife's  Land  under  32  Hen.  8,  c.  28. 

what  property  demisable  ----..  j.  2OI 

what  prior  letting  required  by  the  statute   -        .        .  i.  202 
tithes  demisable  for  twenty-one  years,  but  not  for  lives, 

semble          ----•...  j^  202 

lands  previously  demised  by  copy  within  the  statute     -  i.  203 
lands  held  by  copy,  whether  within  the  statute    -        -  i.  203 
lands  in  which  wife  has  life  estate  not  within  the  statute  i.  203 
where  leases  not  binding  on  remainder-man         -        -  i.  203 
must  be  by  indenture         .--..,  j^  203 
and  sealed  by  wife,  who  must  be  a  party     -        -        •  i.  204 
must  be  in  possession        -.---.  j^  204 
how  construed  where  not  dated,  ante-dated,  or  with  an  im- 
possible date         .----..  i^  204 

good  if  from  the  date  or  from  the  day  of  the  date         -  i.  205 

void  if  in  reversion  ------.  j,  2O6 

must  be  subject  to  impeachment  for  waste  •        -        -  i.  207 

must  not  exceed  three  lives  or  twenty-one  years  -       -  i.  207 


604 


INDEX. 


Leases  of  Wife's  Land  under  32  Hen.  8.  c.  28  —  conHnuedL 
otherwise   void    at  law  in  toto,  and   not  merelj   for   the 

excess  ---------         i.  208 

may  be  for  less         -----.-         j,  209 

for  years  determinable  on  lives  whether  within  the  statute    i.  208 

old  leases  must  have  expired      .        -        .        .        .         i.  209 

or  be  surrendered  within  a  year         -.       •        -        -         i,  209 

a  surrender  in  law  sufficient      .        •        -        •        .         i.  210 

what  rent  to  be  reserved  -        -        *        •        -        -         J.  212 

may  be  reserved  payable  at  one  or  more  times  in  the  year     i.  214 

old  rent  to  be  reserved  in  kind  -         -        -        •         -         i.  215 

must  be  certain   '-"-        -        -        -        -        -         i,  215 

how  to  be  reserved  on  leases  comprising  lands  demiseable 

under  the  statute  with  others  -        -        -        ••        «.         i.  216 

leases  of  two  farms  usually  let  together       «        «        -         i.  216 

leases  of  part  of  an  old  farm  at  a  rent  pro  rcUa   •        -         i.  217 

rent  not  alienable  by  husband    -        -        -        -        -         i.'  218 

where  not  according  to  the  statute  may  be  good  as  common- 
law  leases     --- i.  220 

LEGACY 

to  wife  by  husband  before  marriage,  whether  revoked  by 
marriage       -------- 

to  husband  and  wife ,  duty  on    -        -        -        -        - 

to  wife,  release  of  by  husband    -        -        -        .        - 
to  wife,  if  paid  to  her,  void  payment  as  to  husband 

LL/IBILITY 

of  husband  for  wife's  debts.     See  Husband. 

for  wife's  devastavit.     See  Devastavit, 
for  debts  of  wife  as  sole  trader  -        •        -        ii. 
of  wife  surviving  for  her  debts  contracted  before  marriage  ii. 
for  her   debts  where  husband  discharged  from  lia- 
bility        ---,.-.        -ii, 
for  her  devastavit.    See  Devastavit. 

LICENSE.    See  Marriage. 
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LIEN 
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on  husband's  lands  where  he  has  covenanted  to  settle  lands 
upon  wife     --------         i.    472 

on  estates  conveyed  to  husband  in  consideration  of  money  to 
be  settled      - ii.    150 


i.     87 
-   i.  235,236 


LIFE  INTEREST 

of  wife  in  fund  how  assignable  by  husband 
wife's  equity  to  settlement  out  of        -        -        - 

LIMITATION 

to  husband  and  wife  of  property  during  marriage,  effect  of  i.  25 

to  husband  and  wife  and  third  person          -        -        -         i,  27 

conditional,  estate  determined  by  whether  liable  to  curtesy  i.  135 
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LIMITATION  —  canHnued. 

or  to  dower      - --  i.  349 

to  wife's  separate  use  for  life  unites  with  reversion       -  i.  138 

to  bar  dower,  effect  of        -.*--*  1.  516 

to  next  of  kin  of  husband  or  wife        -        -        "        -  ii«  193 

to  his  or  her  relations        ---•-*•  ii.  196 

to  persons  intitled  under  statute  of  distribution   -        -  ii.  197 

to  representatives^  kc.       •---•*«  ii.  198 

to  executors  or  administrators    •---•'  ii.  201 

to  famUy  of  husband  or  wife      -        -        •        .        -  ii.  202 

LONDON, 

custom  of.    See  Custom. 

LUNATICS, 

marriage  of- i.2 


M. 

MAINTENANCE, 

wife  intitled  to  out  of  her  property  if  husband  desert  her 
what  amount  allowed  for  - 
advances  for  by  third  person  wiU  be  repaid 
effect  where  wife  refuses  to  reside  with  husband 
where  husband  becomes  bankrupt  or  insolvent    - 
what  amount  allowed  for  - 
effect  of  his  assignmeni  before  bankruptcy  •        - 
'  where  husband  lunatic       •        .        .        •        . 
on  separation.    See  Sepabate  Maintenakce. 


i.  255 
i.  256.  264 
258 
269 
263 
264 
263 
265 


MAN, 


Isle  of,  dower  in 


329 


MANORS, 

.  curtesy  of.- 
assignment  of  dower  out  of       -        -        -        - 

MARRIAGE, 

where  void      ------- 

of  idiot  or  lunatic     ------ 

where  voidable         -.*--- 
difference  between  void  and  Voidable  marriage    - 
effect  of  on  previous  acts  of  husband  and  wife  not  in  relation 
.     to  each  other        -------         i. 

in  relation  to  each  other     «        -        -        .       >  -         i. 

evidence  of  in  action  for  dower  .        .        -     i.  402. ;  ii.  390 

in  action  for  debt  due  from  wife  dum  sola  -        ii.        2 

effect  of  pending  action  by  wife         •        -        -        •        ii.      75 

against  wife  *        *        •        -        ii.  4.  76 
law  ad  to  solemnizatioii  of  before  the  marriage  act       ii.  369.  ei  seg. 


-   i.  127.  151 
i.    367 
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MARRIAGE  —  continued. 

contract  of,  or  spousals  formerly  enforced  -  -  -  ii.  371 
solemnization  of,  by  a  person  in  orders,  essential  -        il.    371 

by  a  Popisb  priest,  formerly  valid  -  -  -  -  !!•  376 
de  facto  and  dejure  distinguished       -        -        -        •        ii.     385 

law  of  in  Ireland ii.  379  «. 

by  dissenting  minister  in  Ireland  valid  -  .  •  ii.  382 
law  of  in  Scotland  ----.--iL  397  n, 
distinctions  between  marriage  and  spousals  before  the  marriage 

act ii.    397 

in  England,  by  what  statutes  regulated       -        -        -        iL    406 
what  guardian  may  consent  to  -        -        -        -        •        ii.     410 

where  to  be  solemnized     -        -        -        *        -        •i.3.;ii.  411 
in  ambassadors'  chapels  in  England    -        -        -  i.  8. ;  iL  412 

by  banns  in  wrong  names  -        -        -        -        -        -        ii.     413 

by  wrong  licence      -.-----        ii.     417 

on  elopement  to  Scotland,  valid  -        -        -  i.  8. ;  ii.  418 

of  British   subjects  abroad,  in  general  governed  by  the  hx 

loci     -        -        -        -        -        -        -        -  i.  7.;ii.  418 

exceptions  to  this  rule      -        -        -        -        •  i.  8. ;  ii.  419 

in  ambassadors*  chapels,  or  factories  abroad         -  i.  8. ;  iL  419 

in  countries  occupied  by  British  troops       -        -  i.  8. ;  ii.  420 

in  British  colonies    -------        ii.    423 

by  minister  of  church  of  Scotland  in  India,  valid         -  ii.  383.  423 
of  Jews,  according  to  their  own  rites,  valid         -  i.  4. ;  iL  399 

of  Quakers       -        -        -        -        -        -        -  L4.;iL  400 

of  dissenters  before  the  marriage  act  -        -        -        -        ii.    400 

MARRIAGE  ACTS, 

formalities  required  by     ----<••         i.        3 

MERGER 

of  .eqidtable  in  legal  fee  intitles  widow  to  dower  •        -  L    357 

does  not  take  place  where  wife  executrix  is  termor  and 

husband  is  reversioner  in  fee-        -        -        -        -  L97 

MESNE  PROFITS, 

where  widow  intitled  to,  on  recovery  of  dower  in  equity        L    428 

METES  AND  BOUNDS, 

dower  must  be  assigned  by  if  possible  -  .  -  L  367 
where  dispensed  with        •-•...         L    371 

MILLS, 

dower  of,  how  to  be  assigned     -        -        -        •        •        L    372 

MINES, 

dower  of -L    330 

dower  of,  how  to  be  assigned     •        -        -        .        •         L    372 

MONEY  TO  BE  INVESTED  IN  LAND, 

reduction  into  possession  of  -  -  -  -  ^  i.  60 
curtesy  of        .•.•....        i.    136 
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MORTGAGE 

to  wife  in  fee,  husband's  title  to  where  survivor  -  '  L  42 
to  wife  how  assignable  by  husband  -  -  -  -  i.  78 
of  wife's  term  bj  husband,  effect  of  -  -  -  -  L  106 
on  wife's  estate,  interest  of  must  be  kept  down  bj  tenant  by 

the  curtesy  --------         i.     144 

of  wife's  estate  by  demise,  how  confirmed  by  her  -         i.     194 

of  wife's  estate  by  husband  and  wife,  when  wife  intitled  to 

exoneration  .......         i.    267 

on  dower  estate,  one  third  part  of  interest  must  be  paid  by 

dowress       --.--.-.         i.    344 

effect  of  redemption  of  by  her      -        -        i.    345 

MORTGAGEE 

widow  of,  whether  dowable       .        •        •        .        •        i.    359 

MORTGAGOR 

in  fee,  widow  of  not  dowable  under  old  law         -        -         i.    358 


NATURAL  CHILDREN, 

marriages  of--------        i.        5 

NATURALIZATION, 

effect  of---------        i.        9 

NAVIGATION  SHARES, 

dower  of-        ..-.---.         i.    329 

N£  EXEAT  REGNO, 

writ  of  granted  in  case  of  alimony     -        -        -        -        ii.    361 

NECESSARIES, 

husband's  liability  for  supplied  to  wife        -        -        -        ii.        6 
what  articles  will  be  considered  as      -        -        -        -        ii.        7 

NEGOCIABLE  INSTRUMENTS 

of  wife,  husband's  title  to  -  -----  i.      37 

passed  by  his  indorsement  •        •        -        -        -  L'     38 

wife  unable  to  indorse       -  *       -       -       -        -  ii.  41. 297 

NEW  RIVER  SHARES 

are  real  estate  --------        L    329 

NEXT  OF  BIN 

of  wife,  husband  not  intitled  under  limitation  to  -        -       iL    193 
of  husband,  wife  not  intitled  under  limitation  to  -       -       ii.    194 


0. 

OFFICES, 

curtesy  of        --------        i.    127 

dower  of,  how  to  be  assigned     -        -       -        -        -        ii.    372 
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ORDER 

for  payment  of  wife's  chose  in  action  to  husband,  effect  of     i.      69 

OUTLAWRY 

of  husband  for  felony  a  forfeiture  of  wife*s  term  •       ->        i.    110 

"OWN  USE  AND  BENEFIT,- 

trust  for  not  trust  for  separate  use      •        ^^       -^        *       iL    206 


P. 

PARAPHERNALIA, 

what        -----.- 

husband  cannot  dispose  of  b/ will 
he  may  sell  or  give  them  away  »        •        ^ 
are  liable  to  his  debts         .... 
assets  marshalled  in  favour  of  wife's  right  to 


where  wife  intitled  to  receive  value  of  out  of  future  contingent 


I* 

286 

1* 

287 

L 

287 

i. 

288 

290 

t 

• 
1. 

292 

• 

293 

• 
1. 

294 

• 
1. 

156 

• 
1. 

160 

assets  of  husband  •..---- 
pledged  by  husband  must  be  redeemed  out  of  his  assets 
wife's  right  to,  barred  by  settlement   -        -        -        • 

PARDON, 

charter  of,  granted  to  husband   -        *        -        -        . 

to  wife         .        -        -        -        • 

PAROL 

assignment  of  dower  good  ---».-         L    866 

PARTITION, 

writ  of,  lay  for  and  against  tenant  by  the  curtesy 

in  equity  on  suit  by  or  against  tenant  by  the  curtesy    - 

of  wife's  estate  made  by  husband        .        .        .        « 

PARTNERSHIP 

at  will  dissolved  by  marriage  of  feme  sole  partner 
land  bought  for  use  of  widow  not  dowable  of       -        - 

PAYMENT  INTO  COURT 

of  wife's  chose  in  action  where  husband  lunatic,  to  credit  of 
lunacy,  a  reduction  into  possession  ...         i.      53 

PERFORMANCE 

of  covenant  to  settle  lands  in  jointure,  what  acts  will  be  i.  488 

expression  of  intent  not  necessary      •>        »        -        -  i.  489 

where  purchase  of  lands  will  be  presumed  to  be  -        •  i.  490 

presumption  of  not  rebutted  by  slight  circumstances    -  i.  490 

where  purchase  part  performance       ....  i.  491 

purchase  not  performance  unless  property  will  answer  purposes 

of  settlement         .......  i.  491 

of  covenant  to  settle  personal  estate  upon  wife     -        *  ii*  170 

PERMISSIVE  WASTE.     See  Wastk. 


i. 

144 

• 

144 

• 

1. 

182 

• 

1. 

17 

• 

1. 

331 
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PERSONAL  ESTATE 

of  wife  in  possession  absolutely  vested  in  husband  on  mar- 
riage   ---------         i.       34 

of  wife  in  action.       See  Choses  in  Action. 

PERSONAL  REPRESENTATIVES 

of  wife,  husband's  title  under  limitations  to  -        -         i.     198 

of  husband,  wife's  title  under  limitations  to  -        -         i.     198 

PIN-MONEY, 

nature  and  purpose  of        ------        ii-    288 

to  what  arrears  of  wife  intitled ii.     289 

wife  not  barred  bj  elopement  or  adultery  from  compelling 
payment  of,  seinbh         -        -        -        -        -        -        ii.       88 

PISCARY, 

dower  of i.     329 

PLEA 

of  assignment  of  dower,  the  word  cusignavit  necessary  in       i.     376 
of  purchase  for  valuable  consideration,  whether  a  defence  to 
bill  for  dower i.     422 

PLEADINGS 

in  action  for  dower    -------  i.     400 

POSTHUMOUS  SON, 

birth  of,  brother  of  wife,  effect  upon  curtesy        -        -         i.     152 

POWER 

may  be  executed  by  wife  ------        ii.      55 

over  real  estate  by  agreement  between  husband  and  wife  be- 
fore marriage        -------        ii.       56 

defective  execution  of  by  wife  in  favour  of  husband  not  sup- 
plied    - i.       31 

where  defective  execution  supplied  in  favour  of  purchasers,  &c. 
claiming  under  wife's  appointment  -         -        -        -        ii.     247 

will  under.     See  Will. 

POWER  TO  JOINTURE 

where  defects  supplied  in  equity          -         -         -         -  i.  475 

by  whom  it  may  be  exercised     -----  i.  476 

effect  where  power  not  refer i'ed  to      -        -        -         -  i.  477 

what  sum  may  be  appointed i.  478 

when  value  to  be  ascertained i.  480 

where  jointure  to  be  in  proportion  to  life's  fortune      -  i.  484 

PRECONTRACT 

effect  of---------         i.        7 

PROBATE.     See  Will. 

PROCTOR, 

charges  of  employed  by  wife,  husband's  liability  to       -        ii.     8  n, 
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PROFITS, 

dower  of --.         L    329 

how  to  be  assigned    -------         i.    372 

PROHIBITED  DEGREES, 

marriages  of  persons  within        -        -        -        -        -         i.    4. 6 

PROMISSORY  NOTE 

of  wife,  how  intitled  to------  u      Z7 

must  make  wife  party  to  action  on      -        -         -         -         i«       64 

PROOF 

of  debt  payable  on  a  contingency.     See  Bakkruftct. 

PROTECTOR  OF   SETTLEMENT, 

tenant  by  the  curtesy  may  be     -        -        -        -        -         i.     151 
husband  and  wife  joint,  where  estate  wife's  -        -       L  112  ic. 

PURCHASE 

in  wife's  name  presumed  a  gift  -        ...        -         i.       32 
of  estate  by  wife        -------it.       39 

QUAKERS, 

marriages  of     -        -        -        -         -        -        -      i.  4. ;  ii.     400 

QUARANTINE 

of  widow,  what i.     363 

gives  a  settlement     - -i.  363  n. 


R. 

RECONCILIATION 

avoids  separation  deed       -        -        •        «        -        -  ii.     319 

RECOVERY, 

now  abolished   -----.•-  i.     151 

declaration  of  uses  of         ------  ii.      45 

by  prior  title  defeats  dower        .        -        •        -        -  j,     350 

REDUCTION  INTO  POSSESSION 

of  wife's  choses  in  action,  what  acts  will  not  amount  to  i.      48 

what  acts,  though  not  amounting  to  receipt,  will  be      -  i.      55 
of  reversionary  chose  in  action  by  payment  during  life  of 

holder  of  prior  interest  -        -  -        -  i.      56 

by  assignment  or  surrender  of  prior  interest        -        -  i.      58 

REIMBURSEMENT, 

of  wife  out  of  her  husband's  estate  for  what  he  has  received 

of  her  separate  property         -        -        -        .        -  ii,    259 

EL  ATIONS 

of  wife,  husband  not  intitled  under  limitation  to  -        -  ii.     196 

of  husband,  wife  not  intitled  under  limitation  to  -        -  ri.    197 
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RELEASE  BY  HUSBAND 

of  wife's  legal  choses  in  action  immediately  recoverable 
of  wife's  futare  rights        --.--- 
of  rights  which  cannot  accrue  during  marriage    • 
of  wife's  equitable  choses  in  action      .        .        -        . 


72 
73 
73 
75 


REMITTER 

on  right  of  action,  when  it  takes  place         -         -*        -        ii.  476 

not  when  second  estate  acquired  hj  act  of  party  -         -        ii.  477 

except  in  case  of  joint  estate  acquired  by  husband        -        ii.  477 
may  be  waived           -        •         -----      ii.  476 «. 
when  second  estate  acquired  by  disseisin,  whether  wife  re- 
mitted          ------.        -ii.  477  n. 

of  wife  not  prevented  by  husband  disagreeing      -         -        ii.  478 

when  waivable  by  wife  surviving        -        -        -        -        ii.  478 

on  right  of  entry,  when  it  takes  place          -         -         -        ii.  479 

whether  it  can  be  waived -        ii.  479 

when  second  estate  acquired  by  party          -        -        -        ii.  479 

not  if  by  matter  of  record  ------        ii.  479 

nor  on  right  of  action,  where  second  estate  is  by  way  of  use  ii.  480 

but  second  takes  remitted           .....         ii.  435 

of  wife  remits  remainders ii.  481 

of  remainders  may  determine     -----        ii.  482 

avoids  incumbrances          .        -        .        -         .         -        ii.  484 

to  principal  remits  to  things  appendant       -        -        -        ii.  484 

RENT, 

husband's  executors  intitled  to  on  underlease  of  wife's  term  i.  43 

although  wife  party,  if  rent  reserved  to  husband  alone           i.  43 

secus,  if  rent  reserved  to  husband  and  wife          -         -         i.  44 

remedy  for  husband  surviving  to  recover  arrears  of     -         i.  45 

curtesy  of i.  127.  133 


what  seisin  of  sufficient  for  curtesy     ... 
dower  of  ..----^ 

dower  of  determined  estate  tail  in       -        -         - 
assignment  of  for  dower,  where  binding  on  widow 
See  Lease. 


119 
329 
347 
367 


REPLEVIN, 

action  of  lies  for  husband  alone  for  wife's  chattels  personal  in 
possession  of  another  person  -         -         -        -        -         i.       34 

REPRESENTATIVES,  &c., 

effect  of  limitations  to ii.     198 

REPUBLICATION 

of  wife  of  will  made  before  marriage  -        -        -        -         L       12 

RETAINER 

by  widow  executrix  of  husband  for  debt  due  before  mar- 
riage    -.-------         i.       22 
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REVERSION 

on  estate  for  life,  no  curtesy  of  - 

seciis,  where  on  estate  for  years  -         -         -         - 

on  estate  for  life,  no  dower  of     - 

sec  us,  on  estate  for  years  -         •         -         .         - 

REVERSIONARY  INTERESTS 

of  wife  whether  releasable  by  husband  -  .  - 

to  what  extent  assignable  -         -  »  -  - 

reduction  into  possession  of        -         -  -  -  - 

See  CiiosES  ix  Action. 

rule  of  equity  as  to  sales  of        -        -  -  -  - 

REVOCATION 

of  w^ill  of  man  or  woman  by  marriage         -         -         . 
of  surrender  of  copyholds  by  a  woman  by  her  marriage 
of  submission  to  arbitration  by  a  woman  by  her  marriage 
of  warrants  of  attorney  by  or  to  her   -         .         -         - 
See  Settlement,  Will, 

RIGHT 

to  term  of  wife  does  not  survive  to  husband 

of  entry  or  action  gave  no  title  to  dower  under  old  law 

"RIGHT  HEIR  OF  WIFE," 

husband  not  intitled  under  limitation  to       -         -        - 


128 
130 
339 
343 

73 
83 
56 


i.     444 


ii.  1] 

1,12 

• 

1. 

15 

• 

1. 

16 

• 

1. 

16 

« 

1. 

95 

* 

1. 

323 

•  • 

11. 

1 
203 

s. 

SATISFACTION 

of  covenant  to  settle  lands  in  jointure  upon  wife  -        -         i.  492 

intent  must  appear  -------         i.  492 

provision  not  ejusdem  generis,  or  inferior  in  value,  will  not  be  i.  493 

not  presumed  unless  provision  equally  beneficial           -         i.  495 

of  covenant  to  settle  personal  estate  upon  wife     -        -        ii.  180 

SATISFIED  TERMS, 

tenant  by  curtesy  intitled  to  removal  of       -        -        -         i.     142 
and  dowress      -.------  i.     523 

alteration  of  law  asto -i,  143.  523 

wSAVINGS 

out  of  allowance  to  wife  by  husband,  her  power  to  dispose 
of ii.     302 

SCOTLAND, 

marriages  in i.  7. ;  iL  397  fi. 

of  minor  eloped  from  England     -         -         •        -         -  i.        8 

See  Marriage. 

SEISIN 

of  wife's  estate  roust  be  obtained  to  intitle  husband  to  cur- 
tesy       i.     116 

dispensfid  with  where  it  cannot  be  obtained  -        -         i.     119 
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SEISIN—  contifuied. 

what  necessary  of  wife's  equitable  estate     -        -        - 
by  husband  necessary  under  old  Uiw  to  intitle  wife  to  dower 
but  seisin  in  law  sufficient  -         -         -         -         - 

effect  of  late  dower  act       ------ 


120 
322 
324 
325 


SEPARATE  ESTATE   OF  WIFE, 

what  property  subject  to  trust  for  separate  use     -         -         ii.     204 
husband  excluded  thousrh  wife  unmarried  when  trust  cre- 


ated     -        -        - 


•  • 

11. 

205 

•  • 

11. 

205 

•  • 

11. 

205 

•  • 

11. 

206 

■  ■ 

11. 

210 

11. 

214 

or  having  become  discovert  has  married  again     - 

but  trust  may  be  confined  to  particular  coverture 

what  words  will  not  create  trust  .         -         -         - 

what  words  will  create  trust       -         -         -         -         - 

where  no  trustees,  husband  trustee  for  wife 

effect  of  his  agreement  that  wife  shall  have  estate  for  separate 

use       -         -         -         - ii.     217 

wife's  power  of  disposing  of        -         -         -         -         -         ii*     220 

where  she  has  only  partial  interest  with  power  of  ap- 
pointment   -         -         -         -         -         -         -         ii.     231 

where,  though  limitation  in  form  of  power,  slie  has  the 

absolute  interest ii.     242 

liability  of  to  her  debts ii.  249.  517 

how  to  be  administered  among  her  creditors  after  her  death    ii.     521 
proceedings  in  equity  in  respect  of     -         -         -        -        ii.     254 

power  of  disposing  of  in  favour  of  her  husband    -        -        ii.     257 
where  wife  intitled  to  reimbursement  for  what  husband  has 
received  of  --------        ii.     259 

bill  in  chancery  of  husband  and  wife,  whether  disposition  of  ii.     263 
where  intitled  to  relief  in  equity  against  disposition  of  ii.     266 

where  restrained  from  disposing  of  by  anticipation       -        ii.     274 
See  Pin-money.    , 

SEPARATE  MAINTENANCE  OF  WIFE  ON   SEPARATION 

apportioned      --------  ii.  340 

may  be  charged  by  wife     ------  ii.  344 

rights  of  her  creditors  over         -         -         -         -        -  ii-  344 

where  payment  of  discharges  husband  from  wife's  debts  ii.  18 

how  determined ii.  347 

power  of  equity  to  decree           -----  ii.  354 
See  Alimony. 

SEPARATE  TRADING 

of  wife  under  husband's  agreement      -         -         -         -         iL  292 
where  stock  in  trade  protected  against  husband's  assignees    ii.  294 
effect  where  securities  negociated  or  accepted  by  wife  in  trade  ii.  297 
liability  of  husband  or  trustee  for  debts  contracted  in  se- 
parate trade ---ii.  300 

SEPARATION 

what  deeds  providing  for,  valid  -----        ii.     305 
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SEPARATION —continued. 

objections  to  validity  of  deeds  for  considered  -  -  ii. 
effect  of  some  of  the  covenants  contained  in  -         -         ii. 

covenant  to  restrain  husband  from  exercising  control  over 

wife ---11. 

cases  on  habeas  corpus       ------        ii. 

covenant  to  give  up  children      -----         ii. 

deed  determined  by  reconciliation,  or  sentence  directing  return 

to  cohabitation       -------         ii. 

void  against  creditors  when  without  consideration  -  ii. 
valid    when   for  consideration   as  indemnity  against  wife's 

debts    ---------        ii. 

or  relinquishment  of  alimony      ..-•--        ii. 
or  compromise  of  suit         ------        ii. 

equity  will  not  enforce  agreement  for  -        -        -        ii. 

but  will  oblige  husband  to  perform  agreement  for  separate 

maintenance-        -------        ii. 

whether  agreement  enforced  where  between  husband  and  wife 

only      ---------        ii. 

where  between  husband  and  trustee  for  wife,  but  husband  not 

indemnified  against  her  debts           -         .         -        ..  ii. 

where  husband  indemnified         -----  ii. 

where  wife's  property  subject  of  agreement          -        -  ii. 

wife's  rights  where  trustees  refuse  to  act  or  deed  lost  -  ii. 

whether  husband  may  bring  action  for  wife's  adultery  after  ii. 
See  Separate  Maintenance. 

SET-OFF 

of  wife's  chose  in  action  against  husband's  debt    -        -         i. 

SETTLEMENT, 

wife's  equity  for.     See  Eqihtt  for  Settlement. 

covenant  to  make.     See  Covenant. 

where  wife  infant.     See  Infant. 

where  rectified  -------        ii. 

what  will  be  fraudulent  as  against  the  bankrupt  laws   -        ii. 

SETTLEMENT  AFTER  MARRIAGE, 

by  husband,  will  not  intercept  wife's  title  by  survivorship  to 

her  choses  in  action        ------         ii. 

unless  settlement  be  by  Court  of  Chancery,  or  be  confirmed  by 

her        ---------         ii. 

or  she  be  a  feme  sole  in  respect  of  the  property  -  -  ii. 
good  against  creditors   and  purchasers,   if  in  pursuance  of 

written  articles  before  marriage  -  -  -  -  ii. 
effect  where  the  agreement  by  parol  -  -  -  -  iL 
where  husband  by  fraud  prevents  its  being  reduced  into 

writing  --------        ii. 

not  void  under  13  Eliz.,  although  settlor  be  indebted,  if  not 

fraudulent     --------         ii. 
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SETTLEMENT   AFTER  UARBIAGE -- continued. 

DOt  defeated  by  debts  subsequently  incurred        -        -  ii.  115 

defeated  by  debts  due  at  the  time,  if  considerable     -  ii.  116 

but  debts  at  the  time,   though  considerable,  if  secured  by 

mortgage  will  not  vitiate         -        -         -         -         -  ii.118 

rights  of  subsequent  creditors     -         -         -         -         -  ii.  118 

of  stock,  when  it  may  be  impeached  by  creditors          -  ii.  120 

semble,  void  against  creditors  whose  debts  are  contingent  ii.  123 

good  as  against  settlor  and  volunteers  claiming  under  him  ii.  124 
void  if  husband  reserve  to  himself  an  extensive  power  over  the 

settled  property     - -  ii.  124 

or  continue  in  possession ii.  125 

unless  conformably  to  the  deed  -----  ii.  126 
if  such  possession  not  fraudulent  -  -  -  -  ii.  126 
valid  if  made  under  the  direction  of  the  Court  of  Chancery  ii.  128 
or  in  consideration  of  money  paid  by  wife's  father  -  ii.  128 
or  sembUy  if  secured  to  be  paid  -  -  -  -  ii.  128 
or  if  all  the  property  settled  be  the  wife's  -  -  •  ii.  129 
or  on  accession  of  fortune  to  the  wife  -  -  -  ii.  129 
or  on  relinquishment  of  property  by  her  -  -  -  ii.  130 
but  settlement  must  bear  a  reasonable  proportion  to  the  pro- 
perty settled  -----.•  i.  133 
yet  advantage  on  either  side  not  weighed  with  nicety  -  i.  133 

SETTLEMENT  BEFORE  MARRLAlGE, 

valid  against  creditors  and  purchasers          -        -        -  ii.  102 

unless  fraudulent       -        -        -        -        -         -        -  ii.  103 

as  containing  general  power  of  revocation    -        -        -  ii.  103 
but  not  if  the  power  requires  consent  of  persons  not  under 

settlor's  control      -------  ii.  104 

bona  fide  powers  to  charge  valid         -        -         -        -  ii.  104 

SEVERALTY, 

husband  and  wife  may  take  in    -         -        -         -         •  i.  26 

SHERIFF 

punished  assigning  dower  vexatiously          -        -  i.  370 

where  relief  given  against  improper  return  by     »        -  i.  380 

SPECIMC  PERFORMANCE 

of  agreement  by  husband  to  sell  wife's  estate        -        -  i.  183 

whether  it  can  be  enforced  by  wife  surviving  i.  192 

of  agreement  by  wife         ------  ii.  60 

of  marriage  articles  where  wife  tenant  in  tail  ex  provisione 

mri      ---------  i.  514 

STATUTE  MERCHANT  OR   STAPLE, 

does  not  prevent  dower     ------  i.  845 

tenant  by  cannot  assign  dower i.  364 

STOCK, 

when  settlement  of  cannot  be  impeached  by  creditors  -  ii.  120 
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SUPPLICAVIT, 

writ  of,  when  granted  to  wife     -        -        -         -         -     ii.     314«. 

SURRENDER 

of  copyholds  by  woman  to  use  of  her  will  revoked  by  her 
marriage       -------.         i.       15 

of  copyholds  may  be  made  by  husband  or  wife  to  use  of  each 
other    ---------  i.       30 

of  copyholds  by  wife  -         -         -         -         -         -        ii.       50 

See  Leases. 

SURVIVORSHIP.     See  Choses  in   Action,   Terms  of   Years, 

Settlement. 
between  persons  perishing  by  the  same  calamity  -     i.     326 «. 

SUSPENSION 

of  freehold,  effect  of  upon  curtesy        -         -         -         -  i.     119 

upon  dower  -         -         -         -  i.     340 


T. 

TENANT  IN  COMMON, 

husband  of  intitled  to  curtesy     -         -         -         -         -  i.  132 

wife  of  to  dower        -------  i.  343 

how  dower  to  be  assigned   -         -         -         -         -  i.  371 

TENANT  IN  TAIL, 

husband  of  intitled  to  curtesy  though  estate  determined  i.  132 

wife  of  intitled  to  dower  though  estate  determined        -  i.  347 

effect  of  election  by   -         -         -         -         -         -         -  i.  145,  146 

TERM  OF  YEARS, 

when  granted  to  husband  and  wife  during  marriage     -  i.  26 

of  wife  who  intitled  to  rents  on  underleases  of     -         -  i.  43 

in  trust  for  raising  portion  for  wife,  whether  assignable  by 

husband         --                  -----i.  79 

husband  may  alien  during  marriage    -         -         -         -  i.  94 

if  not  aliened,  husband  surviving  intitled     -         -         -  i.  94 

unless  where  right  only  to  term           .         -         -        -  i.  95 

if  not  aliened,  wife  surviving  intitled  -         -         -        -  i.  95 

husband  cannot  dispose  of  by  will        -         -         -         -  i,  95 

on  surviving  takes  term  subject  to  prior  charges  -         -  i.  95 

his  alienation  defeats  wife's  survivorship      -        -        -  i.  98 

the  same  rule  applies  to  trust  term      -         -        -         -  i.  99 

unless  where  for  wife's  separate  use    -         -         -         -  i.  99 

husband  may  assign  reversionary  interest  in  term          -  i.  100 

his  underleases  binding  on  wife  surviving    -         -         -  i.  102 

or  his  agreement  for  underlease  or  assignment     -         -  i.  100,  101 

or  his  alienation  upon  condition           -         .         -         -  i.  102 

unless  condition  broken  in  husband's  life,  and  he  enters  i.  102 

his  alienation  binding  on  wife  though  without  consideration   i.  99 
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TERM   OF  YEARS'"  continued. 

but  his  collateral  charges  on  not  binding  on  her  -         -  i.  103 

his  power  over  term  vested  in  wife  as  executnz            -  i.  104 

what  acts  of  husband,  other  than  express  alienation,  will 

amount  to  disposition  of          -         -         -         -         -  i.  105 

forfeited  by  his  misconduct         -         -         -         -         -  i.  110 

TERMOR 

cannot  assign  dower  -------         i.     364 

TITHES, 

curtesy  of         -------- 

demiseable  for  years  by  husband  under  32  H.  8.  - 

but  not  for  lives        ------- 

dower  of,  how  assigned      ------ 

TORTIOUS  CONVEYANCE, 

where  widow  of  person  making  is  dowable  -         -  i.     346 

TRADING, 

separate,  by  wife.    See  Separate  Trading. 
TRANSFER 

of  stock  into  wife's  name,  not  reduction  into  possession 

of  fund  where  reduction  into  possession       -        -        - 

TRANSPORTATION, 

after,  of  husband,  wife  may  make  will         -        .        - 
or  sue  and  be  sued  as  feme  sole        -         -        . 

TREASON.     See  Attainder. 
TROVER, 

action  of,  may  be  brought  by  husband  for  wife's  chattels  per- 
sonal in  possession  of  another  person        .        •        -         i.       34 

TRUST, 

dower  of  --------         i.  355 

whether  fraudulent,  where  created  before  marriage  to  bar 

dower    --- i.  356 

executory,  curtesy  of         -        -        -        -        -        -         i.  137 

not  good  legal  jointure       ------         i,  445 

TRUST  TERM, 

wife's  equity  to  settlement  out  of        -         -        -         -         i.     237 

TRUSTEE, 

widow  of,  not  dowable       ------ 

sale  by  wife  to,  where  valid       -        -        -        -        - 

where  set  aside         ------- 

of  feme  trader,  liable  to  her  debts       -         -         -        - 

U. 

UNDERLEASE  OF  WIFE'S  TERM, 

where  husband's  executors  intitled  to  rent  reserved  on  i.       43 

effect  of  husband's  agreement  to  grant        -         -         -  i.     101 
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WAIVER 

of  forfeiture  of  copyholds  by  lord  of  manor 
by  widow  of  assignment  by  metes  and-  bounds 

WARD  OF  COURT, 

equity  to  settlement  of  where  married  without  leave    - 
where  property  in  court,  it  will  be  settled,  though  ward 


Page 


age 


whether  ward*s  consent  will  be  taken  to  waive  settlement 
intitled  to  settlement,  though  living  in  adultery 

WARRANT  OF  ATTORNEY 

given  by  or  to  a  woman,  effect  of  her  marriage  on 

WARRANTY 

by  tenant  for  life,  void       ---.-. 

WASTE 

by  husband,  forfeiture  of  wife's  terra  -         -         -         - 

action  of,  abolished    ------- 

tenant  by  the  curtesy  liable  for  - 

liability  of  executors  of  person  committing  -        -        - 

equitable  waste  -        - 

permissive,  whether  action  on  the  case  lies  for 

by  husband  of  wife's  copyholds  a  forfeiture 

dowress  liable  for      -----..- 

and  jointress     -----..- 
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WIDOW'S   CHAMBER 
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WIFE, 


gifts  to,  from  husband i. 

her  equity  to  a  settlement  out  of  her  own  property       -         i. 

her  right  to  a  maintenance  out  of  her  own  property,  when 

deserted  by  her  husband,  or  when  he  is  unable  to  maintain 
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« 

1. 

1. 
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u. 


her,  or  becomes  a  bankrupt    -        .        .        -        . 
her  right  under  statute  of  distribution         .        -        . 
under  customs  of  London  and  York   -        -        •        • 
liability  of,  surviving  husband,  for  antenuptial  debts    - 
cannot  contract,  unless  by  husband's  authority     - 
authority,  when  implied    ------ 

when  she  may  bind  her  husband  for  necessaries  -        -  ii.  6.  et  seq. 
not  personally  liable  for  her  debts  for  necessaries,  though  hus- 
band not  liable -        ii. 

deed  of  void  at  common  law       -         -        -         -        -   ,     ii. 

under  3  &  4  W.  4.  c.  74.  -        -        -        -         ii. 

purchase  of  lands  by  -         -  .        -        -        ii. 


cannot  bind  husband  by  her  receipts,  &c    - 

unless  as  his  agent 

cannot  release  ------ 


11. 
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'WIFE'- continued. 

where  intitled  to  be  discharged  if  arrested  -        *        -  ii. 

when  she  maj  be  sued  as  a  feme  sole  -        -        -        -  ii. 

may  be  a  trader  by  the  custom  of  London  -        -        •  ii. 
how  protected  against  her  husband's  molestation  after  separa- 
tion    --------.  ii. 

will  of.     See  Will. 

WILL 

of  a  man,  effect  of  marriage  upon,  under  old  law          -  i. 

now  revoked  by  marriage  --•--•  i, 

except  in  certain  cases  where  made  under  power  -        -  i. 

of  woman  revoked  by  marriage  -        -        •        •        .  i. 

not  set  up*  by  husband's  death  unless  republished         •  i. 

will  of  woman  under  power  whether  revoked  by  marriage  i. 

of  wife  void  at  common  law        -----  ii, 

unless  where  husband  banished       -        -        •  ii. 

under  power  must  be  proved  -        -        -        -  ii. 

probate  granted  without  husband's  assent         -  ii. 

where  executrix    ------  ii. 

by  husband's  permission         -        -         -        -  ii. 

nature  and  effect  of  such  will           -        -        •  ii. 

only  valid  if  husband  survives         -        -        -  i. 

unless  where  wife  executrix  -        -        -        .  i. 

or  where  execution  of  power  -        -        -        -  i. 

or  disposition  of  separate  property  -         -        -  i. 

WITNESS, 

wife  cannot  in  general  be  for  or  against  husband          -  ii. 

WRIT 

of  cut  in  vitd  and  sur  cut  in  vita         •        «        •        •  i. 

of  de  quarentina  hahend&           .....  i. 

of  dower  unde  nihil  habet  -«•---  i. 

against  whom  it  lies     ....        -  i. 

proceedings  under        ....        -  i. 

of  admeasurement  of  dower        .        -        -        -        -  i. 

of  right  of  dower i. 

of  ne  exeat  regno      -         -        •        -         •         -        -  ii. 
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Y. 


YORK, 


by  custom  of^  husband  may  convey  immediately  to  wife         i.      30 
See  CusTOu. 
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